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G.  K.  Peocteb  v.  S.  a.  N.  Maeyman. 

Construction    of   Wills — ^Devise — ^Reyersion — Breach   of    Warranty. 

A  testator  devised  to  a  daughter  certain  personal  property  "to  her 
and  her  heirs  forever**  and  by  a  subsequent  clause  provided,  "If  any 
of  my  daughters  die,  leaving  no  child,  the  estate  hereby  devised  to  such 
ones  as  such  die  childless,  remaining  undisposed  of  by  will,  shall  pass 
to  my  surviving  children,  and  the  children  of  such  as  may  then  be  dead, 
shall  take  the  share  the  parent  would  have  taken  if  living/'  The  de- 
visee under  this  provision  sold  the  personal  property  by  general  warranty, 
and  in  a  suit  to  collect  a  balance  due  thereon  for  purchase  money,  the 
defense  pleaded  that  the  devisee  did  not  have  a  good  fee  simple  title  to 
the  property  devised,  but  only  a  life  interest,  and  that  there  was  a 
breach  of  warranty.  Held  that  the  clause  of  the  will  set  forth  only  applied 
to  such  of  the  heirs  as  should  die  childless,  and  not  having  disposed  of  the 
estate  devised  by  them,  by  last  will  and  that  the  testator  only  intended 
to  apply  said  clause  to  those  to  whom  he  had  devised  a  separate  estate 
with  power  to  dispose  of  it  by  bequest;  that  the  bequest  of  personalty 
was  intended  as  a  fee  simple  general  estate,  and  there  was  therefore  no 
breach  of  warranty 

APPEAL    FROM    UNION    CIRCUIT    COURT.    . 
November  22,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 

January,  1858,  appellee  Mrs.  Maryman  sold  by  general 
warranty  to  appellee  four  slaves  for  $500  paid  and  $1,500  to  be 
paid  with  interest  one  year  thereafter. 

October  1,  18 GO,  Proctor  executed  another  note  due  one  year 
thereafter  for  $1650,  which  recites  that  it  is  for  loaned  money, 
but  which  he  avers  was  in  renewal  of  the  first  note,  including:  the 
interest,  and  sets  up  as  a  defense  to  this  latter  note  that  Mrs. 
Maryman  did  not  have  a  good  fee  simple  title  to  said  slaves,  but 
only  a  life  interest,  and  that  there  was  a  breach  of  warranty. 

The  circuit  judge  supposing  the  defense  to  be  equitable,  and 
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there  being  an  amended  answer  oflFered  after  the  jury  was  sworn, 
directed  the  jury  to  find  on  the  petition  and  continued  the  defense 
and  transferred  the  cause  to  the  equity  side  of  the  docket,  and 
granted  an  injunction  against  the  judgment,  and  on  final  trial 
dissolved  it  and  dismissed  the  defenses. 

Mrs.  Maryinan  (then  Mrs.  McAfee)  derived  title  to  said  slaves 
by  the  will  of  her  father,  the  only  clauses  which  refer  thereto  are 
the  8th  and  part  of  the  14th,  which  are  as  follows: 

Clause  8.     "I  do  devise  to  my  daughter  Sally  Mc- 
Afee my  slaves  Hanna  and  Anna  and  their  future  in- 
crease to  her  and  her  heirs  forever." 
and  then  bequeathed  $1,000  to  her  brother  in  trust  to  her  separate 
use  free  from  the  control  of  her  husband. 

Clause  14.     "If  any  of  my  daughters  die  leaving  no 
child  the  estate  hereby  devised  to  such  ones  as  such  die 
childless  remaining  undisposed  of  by  will  shall  pass  to 
my  surviving  children,  and  the  children  of  such  as  may 
then  be  dead  shall  take  the  share  the  parent  would  have 
taken  if  living." 
By  the  third  clause  of  the  will  the  testator  devised  to  his  daugh- 
ter, Jannett  Roberts,  two  slaves  and  their  increase  to  her  separate 
use,  with  power  to  dispose  of  them  by  last  will. 

And  by  the  fourth  clause  he  devised  to  his  daughter,  Susan  Lee, 
two  slaves  and  their  increaase  to  her  separate  use,  with  power  to 
dispose  thereof  by  last  will. 

]3y  the  seventh  clause  he  devised  to  his  daughter,  Lucinda 
Graves,  and  her  heirs  forever,  a  slave,  Nelly,  and  her  future  in- 
crease, and  five  hundred  dollars  as  a  separate  estate,  making 
William  Maryman  her  trustee  thereof. 

It  is  apparent  therefore  that  he  intended  the  slaves  devised  to 
his  daughters,  Jannett  and  Susan,  to  be  separate  estates,  with  a 
power  in  each  to  devise  them,  and  this  whether  they  had  children 
or  not,  whilst  as  to  his  daughters  Lucinda  and  Sally  he  intended 
they  should  have  a  fee  simple  general  estate  in  and  to  the  slaves 
devised  to  them,  and  a  separate  estate  as  to  the  money  bequeathed. 
As  there  is  no  power  vested  in  a  married  woman,  by  law,  to 
devise  her  general  estate,  she  can  do  so  only  by  an  express 
power  in  the  will,  which  was  not  given  by  this  testator. 

As  the  fourteenth  clause  only  applies  to  such  of  his  daughters 
as  shall  die  childless,  and  not  having  disposed  of  the  estate  devised 
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them  by  last  will,  it  is  to  be  presumed  he  only  intended  to  apply 
it  to  those  to  whom  he  had  devised  a  separate  estate,  with  power 
to  dispose  of  it  by  bequest;  and  this  is  fortified  not  only  by  the 
consideration  that  this  fourteenth  clause  would  be  inconsistent 
with  the  general  estate  conveyed  to  appellee,  but  also  from  the 
clear  manifestation  of  the  testator  appearing  in  the  will  that  he 
intended  to  give  her  a  fee  simple  general  estate. in  the  slaves  and  a 
separate  estate  in  the  money  bequeathed  to  her. 

If  this  fourteenth  caluse  be  restricted  in  its  operation,  as  we 
think  it  must  be,  to  such  of  his  daughters  as  he  had  devised  a 
separate  estate,  with  power  by  last  will  to  appoint  it,  then  there 
was  no  breach  of  warranty,  because  the  appellee  had  the  entire 
estate  in  the  slaves  and  the  legal  power  to  dispose  of  it;  and  as 
appellant  never  was  disturbed  in  his  possession  by  any  other 
claim,  and  never  can  be,  because  of  the  constitutional  amendment 
freeing  all  slaves,  we  do  not  see  any  just  or  legal  ground  upon 
which  he  should  be  released  from  any  part  of  said  debt 

We  have  waived  any  investigation  as  to  whether  appellant, 
under  the  pleadings  and  issues  herein,  could  set  up  or  prove  a 
diflFerent  consideration  than  the  one  expressed  in  the  note,  to-wit: 
borrowed  money. 

Also  whether  if  said  fourteenth  clause  of  testator's  will  applied 
to  appellee  it  would  not  be  void  as  inconsistent  with  the  estate 
devised  to  her. 

Al."?o  whether  it  should  now  be  presumed  appellee  can  possibly 
have  no  children  at  her  death,  she  being  some  forty-seven  years 
old,  of  feeble  health,  and  a  widow. 

Wherefore,  the  judgment  is  aiBrmed  with  damages. 

Vance,  for  appellee. 
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Commonwealth  t\  Wm.  Ward's  Administrator. 

Wm.  Wards  Administrator,  v.  Jas.  Green  et  al. 

Trust— Failure  for  Want  of  Trustee. 

It  is  a  well  settled  principle  that  a  trust  will  not  fail  for  the  want  of 
a  trustee. 

APPEAL  FROM   ANDERSON   CIRCUIT  COURT. 
November  23,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

William  Ward  died  in  March,  1863,  about  62  or  63  years  of 
age.  He  was  of  illegitimate  birth,  and  had  never  been  married, 
and  left  no  kindred  capable  of  inheriting  from  him  under  our  law 
of  descents.  He  was  the  natural  first  cousin  of  Martha  Green, 
the  mother  of  the  appellees,  William  Green  and  Sallie  C.  Green, 
and  wife  of  James  Green,  with  whom  he  at  times  resided;  and 
being  the  owner  of  two  small  tracts  of  land  ]y\n<r  in  the  counties 
of  Anderson  and  Nelson,  he  appears  to  have  put  Green  and  hi;-j 
family  in  possession  of  the  land  about  1851,  and  they  have  since 
continued  to  live  on  the  land,  with  an  interruption  of  two  or  three 
years,  including  the  year  in  which  Ward  died. 

This  suit  was  brought  in  October,  1863,  by  the  appellant,  R.  M. 
Kerchival,  as  the  administrator  of  Ward  against  Green  and  his 
said  children  and  Jane  Mayhall,  the  natural  aunt  of  Ward,  who, 
as  the  petition  alleges,  claims  to  be  his  heir-at-law. 

The  petition  seeks  to  set  aside  a  supposed  writing,  under  which 
Green  claimed  to  hold  the  land  in  the  right  of  his  children,  and 
to  subject  the  land,  or  part  of  it,  to  debts  alleged  to  be  owing  by 
the  estate.  Said  writing  being  alleged  to  be  the  result  of  a  fraud 
on  Ward  and  his  creditors  and  not  his  act  and  deed. 

Green  filed  an  answer  and  with  it  exhibited  the  writing  referred 
to,  which  purports  to  be  the  bond  of  Ward  to  Jesse  Holtsclaw 
dated  the  6th  of  March,  1857,  obligating  Ward  in  the  penalty 
of  $2,500  to  convey  the  land  to  Holtsclaw  as  trustee  for  said  chil- 
dren of  Green,  for  the  recited  consideration  that  Ward  was  in- 
debted to  Green  in  $1,250  upon  three  general  bonds. 
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The  Commonwealth  was  on  petition  made  a  party  and  concur- 
ring with  the  administrator  of  Ward  that  the  bond  was  not  valid, 
asserted  claim  to  the  land  as  having  escheated  to  the  State. 

And  the  appellees,  the  children  of  Green,  by  a  guardian  ad 
litem,  filed  their  answer  claiming  the  land  under  said  bond. 

The  court  adjudged  that  said  appellees  were  entitled  to  the 
land  imder  the  bond,  and  that  their  possession  be  quieted  and  the 
title  conveyed  to  their  use  in  pursuance  of  the  bond,  and  from 
this  judgment  these  appeals  are  prosecuted. 

Although  the  opinions  of  the. witnesses  are  conflicting  as  to  the 
capacity  of  Ward  to  dispose  of  his  property,  and  he  was  undoubt- 
edly a  weak  man  of  eccentric  manners  and  habits,  it  appears, 
we  think,  by  a  decided  preponderance  of  the  evidence  tliat  he 
was  competent  at  the  date  of  the  bond  to  make  a  valid  contract 
or  disposition  of  his  property.  The  witnesses  who  testify  to  his 
capacity  are  sustained  by  the  undeniable  facts  that  he  had  learned 
a  difiicult  mechanical  trade  and  by  his  own  frugality  accumulated 
the  property  in  controversy. 

We  are  not  satisfied  that  Ward  really  owed  Green  the  $1,250 
expressed  in  the  bond,  or  that  Green  paid  in  money  any  adequate 
price  for  the  land.  But  though  it  is  most  probaMe  that  for  some 
reason  which  both  Ward  and  Green  understood  and  approve  i,  the 
consideration  expressed  in  the  bond  was  fictitious,  it  is  clearly 
shown  that  Ward  was  much  attached  to  Green's  wife  and  children 
and  recognized  a  relationship  and  obligation  to  them,  and  on  that 
accoxmt  repeatedly  expressed  the  intention  to  give  the  land  to 
Green's  children.  The  execution  and  delivery  of  the  bond  are 
suflScinetly  proved,  and  on  well  settled  principles  the  failure  of 
Holtsclaw  to  accept  the  trusteeship  could  not  defeat  the  trust. 

It  does  not  appear  that  the  bond  was  made  in  fraud  of  the 
rights  of  creditors  at  the  time,  nor  is  it  shown  by  the  adminis- 
trator that  it  is  necessary  to  sell  any  real  estate  for  the  purpose 
of  paying  debts. 

We  perceive  no  error  in  the  judgment  prejudicial  to  either  of 
the  appellants,  and  it  is  therefore  affirmed  on  both  appeals. 
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R.  E.  Labkin  v.  John  Millit. 

Debtor  and  Creditor— Debts  Purchased  by  Agent— Participation  in  Fraud- 
Bquity  Will  Not  Relieve. 

Equity  will  not  relieve  a  debtor  from  the  payment  of  debta  purchased 
by  his  agent,  where  he  has  participated  in  the  fraud  committed  on  his 
creditors  by  his  agent. 


APPEAL     FROM     JEFFEESON     CIRCUIT     COURT 
November  23,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Although  there  is  some  contrariety  of  evidence  as  to  the  under- 
standing between  Larkin  and  Millit,  under  which  Larkin  pur- 
chased the  debts  of  Millit,  it  is  proved,  we  think,  by  a  decided 
preponderance  of  the  evidence,  that  Larkin  acted  and  premitted 
the  use  of  his  name  in  buying  up  the  debts  as  the  friend  and 
agent  of  Millit,    and  mainly  by  the  use  of  his  means. 

Although  it  is  shown  that  Larkin  drew  upon  and  used  the 
greater  part  of  a  fund  of  $2,279.79  of  his  own  money  in  the 
hands  of  Graham  at  Philadelphia,  in  payment  for  claims  pur- 
chased by  him  on  Millit,  it  appears  from  the  evidence  of  Crabb, 
sustained  by  other  evidence,  that  he  was  reimbursed  the  amount 
so  paid ;  but  if  on  this  or  any  other  account  Millit  is,  on  a  settle- 
ment, indebted  to  Larkin,  the  claim  of  the  latter  may  yet  be  legiti- 
mate, and  for  that  purpose  he  seems  to  be  prosecuting  a  cross 
petition  in  the  suits  in  the  Fulton  Circuit  Court.  What  we  mean 
here  to  decide  is,  that  Larkin  is  not  in  his  own  right  the  owner 
of  the  judgments  and  other  claims  enjoined  by  Millit,  and  is  not 
therefore  entitled  to  enforce  them  as  such. 

The  objection  of  the  appellant  that  Millit  ought  not  to  be 
relieved  in  a  court  of  equity,  because  according  to  his  own  theory 
he  was  guilty  of  participation  in  a  fraud  upon  his  creditors,  is 
not,  as  we  think  well  taken.  While  the  principle  thus  attemped 
to  be  applied  is  undoubtedly  correct,  and  there  is  evidence  con- 
ducing to  show  that  the  real  character  of  Larkin's  agency  in  buy- 
ing the  claims  was  not  truly  disclosed  to  a  part  of  the  creditors, 
it  does  not  still  appear  that  it  was  not  true  as  professed  and  repre- 
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sented  by  both  Millit  and  Larkin  that  the  propositions  made  to 
and  accepted  by  the  creditors  were  not  reasonable  and  just,  in 
view  of  Millit's  large  indebtedness  compared  with  his  means  of 
paying. 

The  judgment  is  affirmed. 


Commonwealth  foe  E.  C.  Sublett,  v.  W.  H.  Hudson. 

Execution — ^Failure  to  Setnrn — ^Insolrency  of  Debtor  No  Bzcvse — ^Penalty. 

The  fact  that  an  execution  debtor  is  insolvent,  will  absolve  an  officer 
from  liability  for  the  debt,  but  it  cannot  relieve  him  from  the  penalty 
for  failure  to  return  the  execution. 

APPEAL  FROM   ADATE   OIECUIT   COUET. 
October  3.  1867. 

Opinion  of  the  Coitet  by  Judge  Robeetson  : 

It  sufficiently  appears  that  the  last  execution  was  delivered  to 
the  appellee  for  official  action,  and  that,  though  the  enforcement 
of  it  was  suspended  by  statute  until  the  1st  of  March  succeeding 
the  return  day,  yet  there  never  was  any  return  of  it.  And  while 
the  established  insolvency  of  the  Execution  debtor  absolved  the 
officer  from  liability  for  the  debt,  it  cannot  relieve  him  from  the 
penalty  prescribed  for  failure  to  return  the  execution. 

Wherefore  the  judgment  exonerating  the  appellee  altogether  is 
reversed,  and  the  cause  remanded  for  a  new  triaJ. 
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E.  Smith  v.  Wm.  Rodbs  et  ai.. 

Appeal— Finaal  Order— Filing  Away — ^Motion  to  Seinttate. 

An  order  directing  that  a  case  be  filed  away  is  not  final  and  an  order 
of  the  court  overruling  a  motion  to  reinstate  the  case  on  the  docket  is 
not  a  judgment  dismissing  the  action  from  which  an  appeal  may  be 
prosecuted. 

APFEAI.  FBOM  BOOKOASTLE   OIBOUIT  OOUBT. 

October  3«  1867. 

Opinion  of  the  Court  by  Judge  Habdin: 

The  order  directing  that  the  case  be  "filed  away  until  the  fur- 
ther order  of  the  court"  was  not,  in  our  opinion,  a  final  order, 
as  equivalent  to  a  dismissal  of  the  action.  It  is  however  insisted 
for  the  appellant  that  the  subsequent  order  of  the  Court  overruling 
the  plaintiff's  motion  to  reinstate  the  cause  on  the  docket  was  con- 
structively a  judgment  dismissing  the  action  from  which  an  appeal 
may  be  prosecuted  by  this  court.  But  we  do  not  so  construe  the 
action  of  the  court,  which,  in  our  opinion,  did  not  constitute  a 
final  judgment,  revisable  in  this  Court,  but  amounted  only  to  a 
non-suit,  reserving  to  the  plaintiff  the  right  to  prosecute  his  claim 
by  another  action. 

As  from  this  view  it  results  that  this  court  has  no  jurisdiction 
of  the  subject  of  this  appeal,  the  appeal  is  dismissed. 

Turner,  for  appellant. 

Beeman,  for  appellee. 
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J.  Samuel   et  ai.   v  Hugh  M.  Obowell. 

Land— Partition— Agreed  Time — Long  Acquisenec— Mistake. 

Where  the  owners  of  land  agree  upon  a  partition  line  and  each  occupy 
their  respective  parcels  up  to  that  line  for  a  long  time  by  themselves 
and  vendees,  a  court  of  epuity  will  not  disturb  it,  although  there  might 
have  been  a  mistake  in  the  written  evidence  of  the  partition. 

appeal  from  cbittenden  cibcuit  court. 
October  3,  1867- 

Opinion  of  the  Court  by  Judge  Petebs  : 

The  bond  under  which  appellants  claim  is  dated  in  1843.  Sub-' 
sequent  to  its  date  appellee,  and  Tudor,  as  is  proved  by  several 
witnesses,  divided  the  tract  by  a  line  which  was  acceptable  to  both, 
and  each  occupied  their  respective  parcels  up  to  that  line,  and  in 
1849  Tudor  sold  and  conveyed  his  part  of  the  tract  to  Hubbard, 
as  appears  from  a  copy  of  the  conveyance  filed  as  an  exhih^'t  in  Ihe 
case. 

From  the  foregoing  facts  and  circumstances,  together  with  the 
long  acquiescence  of  the  parties,  for  this  action  was  not  brought 
until  March,  1860,  we  cannot  doubt  that  there  was  a  mistake  in 
reducing  the  contract  of  the  parties  to  writing,  and  that  they 
afterwards  corrected  that  mistake  themselves  by  agreeing  upon  a 
line  of  partition. 

The  judgment  requires  Crowell  to  convey  the  land  to  Tudor's 
vendee.  Whereby  he  will  get  title  to  all  the  land  to  which  Tudor 
was  entitled  under  his  contract 

The  rights  of  the  parties  are  properly  adjudicated,  and  adjusted 
according  to  their  contract  as  we  understand  it.  And  the  judg- 
ment is  therefore  affirmed. 

Harlan,  for  appellant. 

D.  H.  Hughes,  for  appellee. 
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J.  W.  GoFF  V.  H.  W.  Howard. 

Instruction— Written  Contract 

In  a  8uit  to  enforce  a  written  contract,  where  one  of  the  articles  pur- 
chased was  by  mistake  and  oversight  omitted  from  the  contract,  an 
instruction  that  '*the  law  presumes  the  written  contract  read  to  them 
expreses  the  full  terms  of  the  agreement  made  between  the  parties,  and 
the  jury  will  so  find,  unless  they  are  satisfied  from  the  evidence  that  the 
contract  about  the  shelling  machine  was  left  out  of  said  writing  by  the 
mistake  of  the  parties  when  signed  by  them/'  is  held  to  be  the  true 
expounding  of  the  law. 

Contracta— Condition  Precedent. 

Where  one  party  to  a  contract  fails  to  perform  a  condition  preced- 
ent, within  a  reasonable  time,  the  other  party  has  a  right  to  regard  the 
contract  at  an  end. 

Same— Contract*— Writing     Bvidencing—Presnmption— Mistake     and    Over- 
sight—Burden  of  Proof. 

The  presumption  of  both  law  and  facts  are  that  the  written  memorial 
contains  all  the  covenants  of  the  parties  and  he  that  asserts  it  does  not, 
(but  that  some  were  left  out  by  mistake  or  oversight),  must  bear  the 
burden  of  proof. 

APPEAL  FBOM  HENDERSON  OIBCUIT  COURT. 
October  6,  1897. 

Opinion  of  the  Court  by  Judge  Williams: 

If,  as  averred  by  appellee,  appellant  was  to  furnish  the  sheller 
to  shell  the  com  sold  to  him,  but  was  left  out  of  the  -s^Titing  evi- 
dencing the  contract  through  mistake  and  oversight,  the  furnish- 
ing it,  like  furnishing  the  sacks  and  twine,  was  a  condition  prece- 
dent to  be  performed  before  appellant  could  recover,  and  if  not 
done  within  a  reasonable  time  appellee  had  a  right  to  regard  the 
contract  at  an  end. 

The  evidence  certainly  authorized  the  jury  to  find  that  the  com 
sheller  was  to  be  furnished  by  appellant,  and  that  this  wos  left 
out  by  mistake  when  the  contract  was  reduced  to  writincj,  and 
there  should  be  no  reversal  unless  the  court  misdirectec*  the  jury. 

Appellant's  instruction  No.  7  informed  the  jury,  that 

"The  law  presumes  the  written  contract  read  tJ    hem 
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expresses  the  full  terms  of  the  agreement  made  Iciwecn 
the  parties  and  the  jury  will  so  find,  unless  they  are 
satisfied  from  the  evidence  that  the  contract  about  the 
shelling  machine  was  left  out  of  said  writing  by  the 
mistake  of  the  parties  when  signed  by  them." 
We  regard  this  as  a  true  expounding  of  the  law  applicable  to  the 
facts  of  this  case. 

The  presumption  of  both  law  and  facts  are  that  the  written 
memorial  contains  all  the  covenants  of  the  parties  and  he  that 
asserts  it  does  not,  (but  that  some  were  left  out  by  mistake),  bear 
the  burden  of  proof,  and  must  overcome  these  presumptions  by 
evidence  reasonably  convincing,  but  he  is  not  required  to  establish 
this  beyond  a  reasonable  doubt 

If  the  jury  are  satisfied  by  reasonably  certain  evidence,  that  by 
mistake  some  portion  of  the  agreement  was  left  out  of  the  written 
memorial,  they  may  so  find,  although  a  doubt  might  rationally  be 
entertained  as  to  this. 

The  instructions  refused  did  not  conform  to  this  view  of  the 
law  and  were  therefore  properly  rejected. 
The  judgment  is  afltened. 

Turner,  for  appellant. 

Cissel  &  Vance,  for  appellee. 


Jno.  M.  James  et  al  v.  W.  D.  Black. 

Pxindpal  and  Surety— Other  Names— Principal  Sureties'  Agent— Bond— De- 
livery— ^Frandnlent  Comhination. 

If  the  sureties  in  a  bond  shall  see  proper  to  trust  their  principal  as 
their  agent  to  get  other  names  and  to  deliver  the  bond  to  the  obligee 
they  wiU  be  bound  by  his  acts,  unless  they  can  show  a  fraudulent  com- 
bination with  the  obligee;  the  bare  knowledge  of  the  latter  is  not  suf- 
ficient. 

APPEAL   FEOM    PULASKI    CIECUIT    COUET. 
November  26,  1867. 

Opinion  of  the  Coubt  by  Judge  Willla^ms: 

The  court  committed  no  error  in  the  excluding  of  the  testi- 
mony, if  the  sureties  in  a  bond  shall  see  proper  to  trust  their  prin- 
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cipal  as  their  agent  to  get  other  names  and  to  deliver  the  bond  to 
the  obligee,  they  will  be  bound  by  his  acts  in  delivering  the  bond 
without  getting  such  names  unless  they  can  show  that  he  entered 
into  a  fraudulent  combination  with  the  obligee.  The  bare  knowl- 
edge of  the  latter,  if  certainly  made  out  of  the  understanding 
between  the  agent  and  his  sureties,  will  not  defeat  the  obligatory 
force  of  the  bond.  If  sureties  should  desire  to  protect  themselves 
in  such  cases,  they  can  do  so  by  either  seeing  that  all  the  pro- 
posed sureties  sign  their  names,  or  by  a  covenant  in  the  writing 
that  it  is  not  to  be  obligatory  until  signed  by  the  therein  named 
sureties. 

The  evidence  tends  strongly  to  establish  a  fraudulent  sale  by 
Grover  to  Murphy,  and  the  subsequent  sale  of  a  part  of  the  land 
conveyed  to  Murphy,  by  Grover  to  James  and  Williams,  and 
Murphy's  ratification  of  it  fortifies  this  conclusion,  and  indicates 
that  though  James'  and  Williams'  notes  were  taken  by  Grover 
payable  to  Murphy,  yet  that  these  really  belonged  to  Grover,  and 
there  was  nothing  erroneous  in  their  appropriation  to  the  benefit 
of  Grover's  creditors. 

The  petition  has  a  two-fold  object,  one  to  set  aside  the  fraudu- 
lent conveyance  by  Grover  to  Murphy,  the  other  to  obtain  an  at- 
tachment for  $800.  As  the  suit  would  be  a  lis  pendens  as  to  the 
land,  there  was  nothing  erroneous  in  holding  the  notes  of  James 
and  Williams  to  Murphy,  but  which  really  belonged  to  Grover.  re- 
sponsible to  the  extent  of  $800  under  this  attachment  All  parties 
had  a  knowledge  of  the  objects  of  the  suit  from  service  of  process 
on  them,  and  any  volimtary  payment  of  these  notes  after  process 
served  would  be  in  the  party's  own  wrong.  Seeing  no  available 
error  in  the  record,  the  judgment  is  affirmed* 


Van  Winkle,  far  appellant. 
James,  for  appellee. 


Smith  v.  Cbabb.  33 


Opinion  of  the  Court. 


CouBT  Nicholas  v.  A.  J.  Oldham. 

Nonresident — ^Judgment — ^Appeal — ^Affirmance. 

A  judgment  against  a  non-resident,  oonstructively  summoned,  can  not 
be  affirmed  unless  by  appeal. 

APPFAL  FROM  JEFFERSON  CIRCUIT  COURT. 
October  1,  1867. 

Opinion  of  the  Court  by  Judge  Williams: 

Whatever  may  be  the  errors  in  the  proceedings  against  Joseph 
Enapp,  we  cannot  consider  them,  because  he  was  only  construc- 
tively summoned,  if  indeed  so  brought  before  the  court,  and  he 
can  proceed  under  the  Code  to  re-open  and  re-try  the  cause,  else 
prosecute  an  appeal,  but  until  he  proceeds  one  way  or  the  other, 
we  cannot  determine  the  alleged  errors  as  to  him. 

We  perceive  no  error  in  the  proceedings  or  judgment  as  to 
appellant,  therefore  an  affirmance  must  be  avoided. 


K  &  W.  J.  Smith  v.  J.  M.  Crabb. 

Agency — ^Establishment  of — Burden  of  Proof. 

The  burden  of  proving  an  agency  is  on  the  one  claiming  to  act  as  such. 
Instructions  as  to  Competency  of  Evidence. 

It  is  error  to  refer  the  competency  of  evidence  to  the  jury.  All  evi- 
dence permitted,  by  the  court,  to  go  to  the  jury  should  be  regarded  by 
them  as  competent. 

APPEAL  FROM   JEFFEBSON   CIRCUIT   COUBT. 
October  1,  1867. 

OpmiON   OF  THE   CoUBT  BY  JuDGE  WiLLIAMS : 

The  court,  in  appellee's  first  instruction,  having  told  the  jury 
that  it  was  essential  for  defendant  to  prove  authority  from  the 
plaintiff  to  purchase  for  him  gold  on  margin  in  the  name  of  N. 
Smith,  added  also,  "and  if  in  the  opinion  of  the  jury  the  defend- 
ants have  failed  to  prove  this  hy  competent  testimony,  then  they 
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should  find  for  plaintiff."  There  are  two  objections  to  this  in- 
struction. Whilst  it  was  certainly  correct  to  say  that  the  burden  of 
proving  an  authority  from  appellee  to  purchase  gold  on  margin 
for  him  was  on  defendants,  it  was  not  essential  to  prove  in  what 
name  it  was  to  be  purchased,  and  although  defendants  shoulJi  show 
that  the  gold  was  purchased  in  good  faith  for  plaintiff,  yet  accord- 
ing to  this  instruction,  they  might  then  be  defeated,  because  they 
could  not  show  it  was  agreed  this  should  be  done  in  N.  Smith's 
name,  when  likely  no  name  was  suggested  or  agreed  on,  nor  does 
the  proof  show  any  such  was. 

It  was  also  erroneous  in  referring  the  competency  of  the  evi- 
dence to  the  jury,  as  all  evidence  permitted  by  the  court  to  go  to 
the  jury  should  be  regarded  by  them  as  competent,  and  with  which 
they  have  nothing  to  do,  but  they  must  determine  the  conclusion 
to  be  drawn  from  this  evidence,  under  this  instruction,  instead  of 
deciding  what  the  evidence  established.  They  may  have  disre- 
garded it  as  incompetent  to  establish  the  authority  in  the  defen- 
dants to  purchase  gold  on  margin. 

The  fourth  instruction  given  for  appellees  is  also  objectionable 
in  its  peremptory  direction  to  the  jury  that  there  was  no  evidence 
of  a  legal  binding  ratification  of  a  purchase  of  gold  upon  margin 
by  defendants  for  plaintiff,  instead  of  instructing  what  would 
amount  to  a  binding  ratification,  and  leaving  it  to  the  jury  to 
determine  whether  it  was  established,  for  certainly  there  i&  evi- 
dence tending  to  prove  such  ratification,  and  this  should  not  have 
been  withdrawn  from  the  consideration  of  the  jury  by  a  per- 
emptory instruction. 

If  appellee  did  authorize  the  defendants  at  their  discretion  to 
invest  the  remainder  due  from  them  to  him  in  gold  on  margin 
without  special  instruction  on  agreement  as  to  the  name  in  which 
the  investment  was  to  be  made,  and  they  did  in  good  faith  so 
invest  it  in  the  name  of  N.  Smith,  appellees  are  bound  by  the 
contract,  and  should  suffer  the  loss. 

The  investment  in  the  name  of  N.  Smith  may  raise  an  unfavor- 
able inference  as  to  its  being  done  for  appellee,  yet  this  inference 
may  be  repelled  by  showing  that  defendants  did  so  invest  at  the 
time  for  some  friend,  and  they  regarded  it  all  the  time  as  for 
appellee,  and  especially  if  they  were  not  in  the  habit  of  so  invest- 
ing on  their  own  account,  as  may  be  inferred  from  their  occupation 
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being  commercial  and  not  financial,  and  from  a  •total  absence  of 
any  proof  of  such  habit 

As  to  whether  it  was  agreed  to  invest  in  any  particular  name^ 
or  whether  any  special  instructions  were  given,  or  whether  the 
investment  was  to  be  for  cash  gold  or  on  margin,  or  whether  appel- 
lants in  good  faith  did  so  invest  for  appellee  in  the  name  of  N. 
Smith,  are  all  proper  issues  of  fact,  which  the  jury  should  be 
permitted  to  decide  upon  the  evidence,  as  well  as  whether  appellee, 
with  a  knowledge  of  the  facts,  afterwards  recognized  and  ratified 
said  investment. 

The  judgment  is  reversed,  with  directions  for  a  new  trial  and 
furtlier  proceedings  as  herein  indicated. 

Barrett  &  Roberts,  for  appellant. 

Mix* for  appellee. 


Thayer  D.  White  r.  Haxnah  E.  Seatox  ;    Cambridge  Cul- 
bertson  et  al  V,  H.  E.  Seaton. 

Land — Sale  of — Failure  of  Title — Fraud  and  Mistake — ^Rescission — ^Burden  of 
Proof. 

rt  is  a  well  established  principal  that  a  purchaser  who  has  accepted 
a  conveyance  cannot  afterwards  have  a  rescission  of  the  contract  unless 
it  be  for  fraud  or  mistake  shown  to  have  operated  on  him  when  he  ac- 
cepted the  deed  and  the  burden  of  proof  is  on  the  party  alleging  fraud 
and  mistake. 

Subsequent  Purchasees— Cross  Petition— Rescission. 

A  contract  will  be  rescinded  on  cross -pet  it  ion  of  a  vendee,  who  has 
subsequently  purchased  *a  part  of  the  land  from  the  party  who  is  seeking 
to  rescind  the  contract  of  his  purchase,  on  the  ground  of  fraudulent 
statements  made  to  him,  where  he  has  represented  to  his  vendee  that  the 
statement  he  complains  of  were  true. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 
November  26,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 
About  the  year  1787  there  was  patented  to  Thomas  Keith,  of 
the  State  of  Virginia,  a  tract  abont  26,000  acres  of  land,  now 
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embraced  by  the  counties  of  Lewis  and  Greenup,  in  this  State, 
about  12,000  acres  of  the  land  lying  in  Greenup  County.  Keith 
sold  and  conveyed  the  whole  of  the  land  to  Joshua  Harland,  of 
the  State  of  Pennsylvania,  by  a  deed  made  in  October,  1794,  but 
not  recorded  until  October,  1801. 

After  the  death  of  Keith,  Samuel  Seaton,  who  resided  in 
Greenup  County,  set  up  a  claim  to  the  land  under  a  deed  from 
Keith's  heirs  made  in  1845,  and  proceeded  to  erect  on  that  part 
of  the  land  lying  in  Greenup  County,  and  which  was  supposed 
to  include  about  12,000  acres,  the  iron  manufacturing  establish- 
ment called  "Xewhampshire  Furnace,"  and  on  the  14th  day  of 
September,  1848,  he  executed  a  mortgage  of  the  land  in  Greenup 
County,  including  the  Newhampshire  furnace,  to  John  Culver  to 
secure  Culver  in  a  debt  of  $7,656.44  he  owed  Culver,  and  also  to 
indemnify  him  in  large  amounts  for  which  Culver  was  bgund  as 
his  surety. 

Seaton  died,  leaving  a  will  by  which  he  devised  the  land  and 
iron  works  to  his  widow,  Hannah  E.  Seaton,  who,  by  a  deed  of 
quit  claim  dated  the  1st  day  of  April,  1863,  5old  and  conveyed  to 
Thayer  D.  White  the  one  undivided  half  of  her  interest  in  the 
Newhampshire  furnace  and  land  in  Greenup  County,  with  certain 
reservations,  for  the  price  of  $17,500,  for  which  White  executed 
several  notes  payable  at  one,  two  and  three  years.  On  the  10th 
day  of  September,  1853,  \Miite  sold  and  conveyed  by  a  quit  claim 
deed  to  Thomas  Davisson  an  undivided  interest  of  one-sixteenth 
part  of  Keith's  survey  in  Greenup  County,  and  in  said  furnace 
and  property  connected  with  it,  for  the  price  of  $2,175,  for  which 
White  took  Davisson's  notes. 

And  on  the  1st  day  of  June,  1854,  White  sold  and  conveyed  by 
a  like  deed  to  Cambridge  Culbertson  one  undivided  fourth  part  of 
said  property,  or  half  the  interest  conveyed  to  White  by  Hannah 
E.  Seaton,  for  the  price  of  $10,000,  for  which  Culbertson  exe- 
cuted several  notes  to  White. 

Mrs.  Seaton  sold  and  conveyed  her  other  moiety  in  the  property 
to  other  parties,  but  subsequently  cancelled  the  sale,  and  took  a 
reconveyance  of  it. 

After  having  transferred  part  of  White's  notes  to  Culbertson, 
and  others  to  whom  she  was  liable  upon  recourse  as  assignor  of 
tlie  notes,  said  Hannah  E.  Seaton  brought  this  suit  in  equity, 
against  White  and  his  vendees,   Harrison  and  Culbertson,   and 
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others  alleged  to  be  indebted  to  him,  to  attach  and  subject  the 
choses  in  action  of  White  to  the  payment  of  the  notes  for  purchase 
money  on  White  held  by  her  and  her  assignees. 

In  the  meantime,  a  suit  was  prosecuted  against  Mrs.  Seaton 
and  others  in  possession,  by  the  heirs  of  Joshua  Earland,  to 
recover  the  whole  of  the  land  under  the  deed  from  Thomas  Keith 
to  Harland,  and  that  suit  having  been  decided  for  the  defendants 
in  the  court  below,  the  judgment  was  reversed  by  this  court,  and 
the  title  and  right  of  Harland's  heirs  to  recover  was  finally  estab- 
lished (18  B.  Monroe,  325). 

White  in  his  defense  resisted  the  recovery  sought  by  Mrs.  Sea- 
ton,  and  by  a  cross  petition  alleged  that  he  was  induced  to  enter 
into  the  contract  through  mistake  on  his  part,  and  by  misrepre- 
sentation and  fraud  practiced  upon  him  by  John  Seaton,  the  son 
and  agent  of  the  plaintiff,  who  negotiated  the  trade.  That  said 
agent  falsely  assured  him  that  the  pretended  deed  from  Eeith  to 
Harland  was  a  forgery,  and  that  the  heirs  of  the  latter  could  not 
recover  in  their  suit,  and  moreover  grossly  deceived  him  as  to  the 
quantity  and  quality  of  certain  leads  of  iron  ore  on  the  land,  and 
induced  him  to  believe  large  and  valuable  quantities  of  ore  were 
included  within  the  boundaries  of  the  land,  which  were  not  in 
fact  situated  upon  it,  and  that  by  all  these  false  representations 
and  assurances  of  said  agent,  he  was  induced  to  purchase  the' 
interest  sold  him  at  the  price  of  $17,500,  which  was  ttie  full  value 
of  it,  if  all  of  said  representations  had  been  true,  and  was  so  also 
induced  to  accept  the  deed  without  warranty.  The  cross  petition 
seeks  a  rescission  of  the  contract. 

The  averments  of  the  cross  petition  importing  fraud  and  mis- 
take, are  replied  to  and  controverted  by  Mrs.  Seaton;  she  does 
not  profess  however  to  deny  the  material  averments  from  personal 
knowledge  of  what  transpired  between  her  agent  and  White. 

Davisson  and  Culbertson,  by  their  answers  to  the  original  peti- 
tion, as  well  as  by  cross  pleading  between  them  and  White,  seek  to 
rescind  their  contracts  of  purchase  with  White. 

The  court  below,  besides  deciding  several  questions  not  now 
before  us  on  this  appeal,  adjudged  a  confirmation  and  enforce- 
ment of  the  sale  to  White,  and  also  of  the  sales  from  White  to 
Davisson  and  Culbertson,  and  from  this  judgment  both  White  and 
Davisson  and  Culbertson  have  appealed  to  this  court 

It  is  a  well  established  principle  that  a  purchaser  who  has 
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accepted  a  conveyance  cannot  afterwards  have  a  rescission  of  the 
contract,  unless  it  be  for  fraud  or  mistake  shown  to  have  operated 
on  him  when  he  accepted  the  deed.  The  facts  alleged  by  White 
in  his  cross  petition  conducing  to  show  that  he  was  deceived  by 
John  Seaton,  who  acted  as  the  agent  of  his  mother,  and  that 
Seaton  induced  him  to  enter  into  the  contract  and  accept  the  deed 
by  false  and  fraudulent  assurances  as  to  the  quality  and  mineral 
wealth  of  the  land,  as  well  as  the  title  and  claim  of  Harland's 
heirs,  or  by  representing  the  deed  of  Harland  to  be  a  forgery,  are, 
we  think,  substantially  and  sufficiently  controverted  by  Mrs.  Sea- 
ton; and  the  burden  of  proving  the  facts  relied  on  rests  upon 
White.  They  are  not  proved  in  any  manner  except  by  White's 
own  deposition,  which  of  course  cannot  be  regarded  as  evidence 
for  himself.  We  cannot  infer  from  the  recitals  in  the  deed,  nor 
from  the  fact,  that  the  price  agreed  to  be  paid  seems  to  be  exhorbi- 
tant  for  so  doubtful  a  claim  already  imperilled  by  litigation,  that 
White  did  not  enter  into  this  hazardous,  and  as  it  has  resulted, 
most  unfortunate  purchase,  from  reasons  and  considerations  wholly 
different  from  any  of  those  alleged  in  his  cross  petition  as  having 
been  falsely  suggested  to  him  by  Seaton.  If,  in  the  absence  of 
direct  evidence,  we  are  to  indulge  in  inferences,  it  seems  to  us 
not  improbable  that  White  purchased  and  accepted  the  deed  for 
the  land  as  a  chancing  bargain,  having  confidence  no  doubt  that 
the  claim  would  be  sustained  in  the  then  pending  litigation  with 
Harland's  heirs.  He  discloses  the  fact  himself  that  he  had  knowl- 
edge of  the  claim  and  suit  of  Harland's  heirs,  and  it  is  not  unrea- 
sonable to  suppose  that  he  relied  on  other  evidence  than  that  of 
John  Seaton  as  to  the  probable  danger  of  losing  the  land,  and 
accepted  the  deed  without  warranty  because  he  was  willing,  at 
the  stipulated  price,  to  risk  the  title. 

The  case  presented  by  the  answer  and  cross  petition  of  Culbert- 
son  and  Davisson,  for  a  rescission  of  their  contracts  with  White, 
is  we  think  much  better  sustained.  All  the  charges  made  by 
WTiite,  importing  fraud  and  misrepresentation  on  the  part  of 
Seaton  to  induce  him  to  purchase,  are  relied  on  by  Culbertson 
and  Davisson  as  grounds  for  avoiding  the  deeds  to  them,  they 
alleging  that  they  were  induced  to  buy  of  White  and  accept  his 
deeds  not  only  by  his  own  representations,  but  on  the  faith  also 
of  the  alleged  statements  and  assurances  of  Seaton  to  White,  which 
w«re  communicated  to  them  as  true  by  White. 


Kay  et  ai.  v.  Ray,  Admr.  bt  al. 


Opinion  of  the  Court. 


On  the  issues  formed  on  the  cross  petitions  of  Culbertson  and 
Davisson  against  White  and  others,  White  seems  to  have  been  a 
competent  witness  for  them,  although  his  deposition  was  not  com- 
petent evidence  for  himself  or  those  united  with  him  in  the  issue 
involving  the  validity  of  the  conveyance  from  Mrs.  Seaton  to  him. 

The  testimony  of  White  conducing  to  show  that  Davisson  and 
Culbertson  were  deceived  as  to  the  validity  of  the  claim  of  Har* 
land's  heirs,  and  as  to  other  material  facts,  by  the  assurances  of 
Seaton  to  White,  communicated  to  them  by  'White,  together  with 
other  strong  equitable  considerations  appearing  in  the  record,  was, 
we  think,  in  the  absence  of  contradictory  testimony,  sufficient  to 
entitle  said  Davisson  and  Culbertson  to  a  rescission  of  the  con- 
tracts between  White  and  them,  on  their  cross  petitions. 

AVherefore  on  the  appeal  of  White  the  judgment  is  affirmed; 
but  on  the  appeal  of  Culbertson  and  Davisson  it  is  reversed,  and 
the  cause  remanded,  with  directions  to  overrule  the  exceptions  to 
the  deposition  of  White,  so  far  as  Culbertson  and  Davisson  are 
concerned,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Fanny  Ray  et  al  v.  Ray^  Admb.  et  al. 

Commissioner's  Beport— -Judgment  of  Court— Appeal  and  Error. 

Where  a  commissioner  finds  against  a  defendant,  contrary  to  the  rules 
given  by  the  trial  judge  in  referring  matters  to  the  commissioner  for  an 
equalization  among  heirs,  such  part  of  the  commissioner's  report  as  is 
yiolative  of  the  judgment  of  the  presiding  judge,  will  be  set  aside  by  the 
appellate  oourt,  on  the  face  of  the  pleadings. 

APPEAL   FROM   G^iBBABD   CIBCUIT   COTJBT. 
January  18,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

In  the  judgment  rendered  August  31,  1865,  the  Circuit  Court, 
among  other  directions  to  the  commissioner  as  to  the  manner  of 
dividing  the  land  among  the  heirs  so  as  to  equalize  them,  says  that 
it  is  "o/  opinion  that  Zach.  Ray  sjiall  not  be  charged  with  rents 
for  186Jf  and  1865"  yet  as  the  commissioner  to  whom  had  been 
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referred  the  question  of  advancements  had  found  and  reported  as 
to  Zach.  for  negroes,  horse,  furniture,  etc.,  $1,030 ;  rent  for  1864, 
$200,  and  for  1865,  $125,  making  $1,355,  the  subsequent  com- 
missioners appointed  to  equalize  the  heirs  and  divide  the  land, 
took  the  report  of  the  former  commissioner  without  observing  the 
direction  of  the  court,  hence  the  error ;  as  there  is  no  appeal  from 
the  judgment  of  the  court  disallowing  the  rents  for  1864  and 
1865,  we  now  think  that  these  rents  shoiild  be  disallowed  in  toto, 
and  that  the  land  should  be  assigned  appellants  on  the  basis  of  an 
advancement  of  $1,030  to  Zach.  Ray,  instead  of  $1,365 ;  and  the 
opinion  of  the  court  is  so  modified  as  to  direct  another  allotment 
of  the  land  to  appellants  on  the  basis  of  an  advancement  to  Zach. 
Ray  by  his  father  of  $1,030,  and  that  what  may  be  coming  to 
him  over  this  sum  in  land  be  assigned  to  appellants,  observing  the 
directions  of  the  Circuit  Court  that  the  personal  estate  is  not  to 
be  included  in  this  division,  save  that  small  sums  may  be  used  to 
equalize  the  different  allotments  of  the  land. 

Bradley,  for  appellant. 

Dunlap  &  Anderson,  for  appellee. 


W.  H.   PiLANT  V.  WiLLABD  DaVIS   ET  AL. 

Attorney  and    Client— Relation— Dealingft^-Conatrnctive    Fravd— Bvrden   it 
Proof-— Petition  Need  Not  Allege  Fraud. 

1.  The  law  not  only  watches  over  the  transactions  between  attorney 
and  client,  but  it  often  interposes  to  declare  such  transactions  void.  On 
the  other  hand,  dealings  between  them  are  not  necessarily  void,  but  the 
burden  of  establishing  perfect  fairness,  adequacy  and  equity  is  thrown 
upon  the  attorney  and  it  is  not  necessary  for  the  client  to  allege  in  his 
petition  that  the  transaction  was  fraudulent. 

Innocent  Paxchaser. 

2.  Upon  investigation  Tutor  would  have  found  that  the  land  had  been 
sold  by  a  oommissioner  of  the  court,  and  although  W.  H.  Pliant  had  pur- 
chased at  the  sale,  and  received  a  oertiflcate  of  his  purchasing,  still  he 
would  have  also  learned  that  said  oertiflcate  and  the  benefit  of  the  pur- 
chase had  been  transferred  to  his  vendor,  by  one  legally  authorized  to 
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make  the  transfer,  as  adjudged  by  the  oourt,  that  the  legal  title  had  been 
regularly  conveyed  and  deed  recorded  by  judicial  sanction.  Having  ascer- 
tained the  facts  he  was  not  required  to  go  farther. 

APPBAL  FBOM  GABRABD  OntOUIT  OOUBT. 
November  25,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

At  a  judicial  sale,  made  on  the  10th  of  November,  1863,  under 
a  judgment  of  the  Garrard  Circuit  Court,  appellant  purchased 
two  adjoining  tracts  of  land  in  said  county,  sold  as  the  property 
of  the  heirs  of  Groomes  Taylor,  the  one  containing  199  A.,  2  R., 
26  poles,  at  the  price  of  $30  and  12-100  per  acre ;  the  other  contain- 
ing 24  A.  and  13  poles,  at  $65  per  acre;  and  the  master  who 
made  the  sale  gave  him  a  certificate  of  his  purchase.  On  that 
certificate  there  is  an  indorsement  in  the  following  words:  "For 
value  received,  I  have  this  day  assigned  and  transferred  to  Willard 
Davis  the  benefit  of  the  within  purchase,  Aug.  22d,  1864. 
(Signed)  William  Pilant.  By  James  Pilant,  agent  and  attorney 
in  fact" 

On  the  day  said  indorsement  bears  date  the  following  orders, 
made  in  the  Garrard  Circuit  Court,  in  the  case  of  R.  Kanatzer 
and  others  against  Lucinda  B.  Taylor  and  others,  the  same  case 
in  which  the  judgment  for  the  sale  of  said  lands  was  made. 

It  appearing  that  W.  H.  Pilant,  by  his  agent  and  attorney  in 
fact,  has  transferred  the  benefit  to  his  purchase  of  land  reported 
by  commissioner  to  Willard  Davis,  as  evidenced  by  certificate  filed, 
and  indorsement  thereon,  and  acknowledgment  made  in  open 
court  by  James  Pilant,  the  agent  and  attorney  in  fact  of  Wm,  H. 
Pilant,  of  said  sale  and  transfer,  and  it  being  admitted  that  said 
Davis  has  plaid  to  commissioners  the  purchase  money  of  the  land, 
after  crediting  the  mortgage,  which  is  paid  by  Davis  to  W.  H. 
Pilant's  agent  and  attorney  in  fact,  the  commissioner,  G.  W. 
Dunlap,  is  directed  to  make  conveyance  of  the  land  aforesaid  to 
said  Davis,  who  thereupon  acknowledged  said  deed  in  open  court, 
which  was  examined,  approved,  and  indorsed  by  the  court,  and 
ordered  to  be  certified  to  the  clerk  of  the  Garrard  County  Court 
for  record.  Said  commissioner  is  allowed  $1.50  for  maaking  said 
deed,  to  be  taxed  in  the  costs,  and  the  residue  of  the  cause  is 
continued.    The  deed  of  the  commissioner  to  Davis  corresponds  in 
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date  with  said  order,  and  recites  that  by  a  judgment  of  the  Gar- 
rard Circuit  Court,  rendered  at  its  August  term,  1863,  in  the 
case  of  K.  Kanatzer,  etc.,  against  Lucinda  B.  Taylor,  etc.,  the 
undersigned  was  appointed  a  commissioner,  among  other  things,  to 
sell  the  landed  estate  of  Groomes  Taylor,  deceased;  that  on  the 
10th  of  Xovember,  1863,  he  offered  said  tracts  of  land  for  sale, 
and  W.  H.  Pilant  being  the  highest  and  best  bidder,  became  the 
purchaser  of  199  acres,  2  roods,  26  poles,  at  $30.42  per  acre,  and 
24  acres  and  13  poles,  at  $65  per  acre,  and  executed  his  two  sev- 
eral notes,  payable  in  twelve  months,  and  received  the  certificate 
of  said  commissioner  of  his  said  purchases;  that  said  W.  H. 
Pilant,  by  his  agent  and  attorney  in  fact,  James  Pilant,  on  the 
22d  day  of  August,  1864,  assigned  the  benefit  of  his  purchase  to 
Willard  Davis,  and  in  open  court,  by  his  agent  aforesaid  acknowl- 
edged said  sale  and  transfer,  and  filed  the  same  as  part  of  'Hhis 
proceeding/'  and  that  said  Davis  has  paid  the  purchase  notes  of 
said  Wm.  H.  Pilant  (after  crediting  the  same  with  the  lien  by 
mortgage  of  the  said  Wm.  H.  Pilant  on  the  land  so  sold),  and 
satisfied  and  paid  to  James  Pilant,  agent  and  attorney  in  fact  of 
said  Wm.  II.  Pilant,  his  lien  aforesaid,  and  referring  to  the  order 
of  court  heretofore  quoted,  in  consideration  of  the  premises,  con- 
veyed both  tracts  of  land  to  said  Willard  Davis. 

On  the  24th  of  February,  1865,  Davis  conveyed  to  N.  H.  Tuter 
the  larger  tract  conveyed  to  him  by  the  commissioner  as  aforesaid, 
in  consideration  of  $7,960,  payable  in  installments.  Under  the 
commissioner's  deed  to  him,  Davis  took  possession  of  both  tracts, 
and  delivered  possession  to  Tuter  of  the  tract  conveyed  to  him. 

This  equitable  action  was  brought  by  Wm.  H.  Pilant  against 
Davis,  Tuter,  and  James  Pilant,  to  set  aside  the  conveyance  of 
the  commissioner  to  Davis,  and  of  Davis  to  Tuter,  and  to  have 
both  tracts  conveyed,  and  the  possession  surrendered  to  him,  upon 
the  alleged  grounds  that  Davis,  who  had  assumed  to  act  as  the 
attorney  of  "the  plaintiff  in  the  matter,  improperly  procured  the 
defendant,  James  Pilant,"  to  transfer  and  assign  to  said  Davis 
his  said  certificate  as  his  agent  and  attorney,  when  he  was  not  his 
agent,  or  attorney,  and  never  was,  and  had  not  even  a  colorable 
authority  to  assign  or  transfer  said  certificate,  or  to  sell  said  land. 
That  said  defendants,  Davis  and  James  Pilant,  appeared  in  court, 
and  by  ''wrongfully  and  untruthfully"  representing  to  the  court 
that  the  said  plaintiff  was  dead,  leaving  issue,  and  that  said  James 
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was  his  father  and  heir,  and  presenting  said  certificate  of  purchase, 
with  the  indorsement,  procured  said  order  and  deed  to  be  made, 
and  that  said  James  Pilant,  to  whom  Davis  pretended  to  have 
paid  the  mortgage  debt,  was  then,  and  had  been  for  years  before, 
insolvent  He  furthermore  alleges  that  the  facts  stated  in  the 
petition  were  known  to.  Tuter  at  the  time  he  contracted  for  the 
purchase  of  said  land,  and  before  he  paid  on  the  note  first  to 
mature  $1,521,  which  he  avers  to  be  all  that  he  paid. 

The  sale  of  the  lands  by  the  commissioner,  the  purchase  by 
appellant,  the  execution  of  the  certificate  of  purchase  by  the  com- 
missioner, are  all  admitted  by  Davis,  and  it  is  virtually  admitted 
that  James  Pilant,  who  made  the  assignment  of  said  certificate, 
had  no  authority  or  power  to  act  for  appellant,  as  his  agent,  or 
attorney  in  fact.  But  the  grounds  relied  on  by  Davis  to  defeat 
the  action  are  mainly  that  he  believed  James  Pilant  had  the 
authority  from  his  son  to  make  the  transfer ;  that  there  was  some 
rumor  in  the  coimty  that  appellant  was  dead;  that  he  acted  in 
the  matter  in  good  faith,  and  that  appellant  fails  to  charge  in 
direct  terms  that  the  transaction  was  fraudulent  by  which  he  pro- 
cured the  deed  to  be  made  to  him,  and  finally,  and  principally, 
upon  the  order  of  court  directing  the  deed  to  be  made  to  Davis 
before  referred,  and  the  deed  of  the  commissioner  properly  authen- 
ticated, stamped,  etc.  The  Circuit  Judge  set  aside  the  transfer 
to  Davis,  and  ordered  him  to  surrender  possession  of  the  24  acres 
and  13  poles  of  land'to  W.  H.  Pilant,  upon  being  paid  the  amount 
which  he  paid  for  the  land  over  and  above  the  amount  of  W.  H. 
Pilant's  mortgage  debt,  with  interest,  and  that  he  should  be 
charged  with  rents  and  allowed  nothing  for  improvements;  ad- 
judged Tuter  an  innocent  purchaser,  and  confirmed  the  sale  to 
him;  but  adjudged  that  Pilant  was  entitled  to  the  price  Tuter 
agreed  to  pay  Davis  for  the  land,  and  that  he  should  pay  the 
amount  unpaid  to  him,  and  that  the  note  given  to  Jas.  Pilant  by 
Davis  be  surrendered ;  and  Davis  and  W.  H.  Pilant  both  appealed. 

If  it  be  admitted  that  James  Pilant  had  authority  from  appel- 
lant to  transfer  the  certificate  of  sale,  or  suppose  appellant  had 
done  it  himself,  and  it  had  been  alleged,  or  it  otherwise  properly 
appeared  in  the  record  that  Davis  was  his  attorney  in  the  case, 
and  the  connection  still  exists  at  the  time  of  the  alleged  transfer, 
what  would  have  been  the  result,  even  in  that  case,  of  a  suit  to  set 
aside  the  sale  and  transfer?    Justice  Story  says,  sec.  310,  vol.  1, 
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Story's  Equity  Juris:  In  the  next  place,  as  to  the  relation  of 
client  and  attorney,  or  solicitor,  it  is  obvious  that  this  relation 
must  give  rise  to  great  confidence  between  the  parties,  and  to  very 
strong  influences  over  the  actions,  and  rights,  and  interests  of  the 
client  The  situation  of  an  attorney,  or  solicitor,  puts  it  in  his 
power  to  avail  himself,  not  only  of  the  necessities  of  his  client, 
but  of  his  good  nature,  liberality,  and  credulity,  to  obtain  undue 
advantages,  bargains  and  gratuities.  Hence  the  law,  with  a  wise 
providence,  not  only  watches  over  all  the  transactions  of  parties 
in  this  predicament,  but  it  often  interposes  to  declare  transactions 
void,  which  between  other  persons  would  be  held  unobjectionable. 
It  does  not  so  much  consider  the  bearing  or  hardship  of  its  doctrine 
upon  particular  cases,  as  it  does  the  importance  of  preventing  a 
general  public  mischief,  which  may  be  brought  about  by  means, 
secret  and  inaccessible  to  judicial  scrutiny,  from  the  dangerous 
influences  arising  from  the  confidential  relation  of  the  parties. 
By  establishing  the  principle  that,  while  the  relation  of  client  and 
attorney  subsists  in  its  full  vigor,  the  latter  shall  derive  no  benefit 
to  himself  from  the  contracts,  or  bounty,  or  other  negotiations,  of 
the  former,  it  supersedes  the  necessity  of  any  inquiry  into  the 
particular  means,  extent  and  exertion  of  influence  in  a  given  case, 
a  task  often  difficult  and  ill  supported  by  evidence,  which  can  be 
drawn  from  any  satisfactory  sources. 

Sec.  311.  On  the  other  hand,  it  is  not  necessary  to  establish 
that  there  has  been  fraud  or  imposition  upon  the  client;  and  on 
the  other  hand,  it  is  not  necessarily  void  throughout,  ipso  facto. 
But  the  burden  of  establishing  its  perfect  fairness,  adequacy,  and 
equity  is  thrown  upon  the  attorney,  upon  the  general  rule  that  he 
who  bargains  in  a  matter  of  advantage  with  a  person  placing  a 
confidence  in  him,  is  bound  to  show  that  a  reasonable  use  has  been 
made  of  that  confidence,  a  rule  applying  equally  to  all  persons 
standing  in  confidential  relations  with  each  other.  If  no  such 
proof  is  established,  courts  of  equity  treat  the  case  as  one  of  con- 
structive fraud,  etc.  And  in  the  concluding  sentence  of  sec  312, 
2  B,  it  is  said:  "Sales  made  and  annuities  granted  to  attorneys, 
under  similar  circumstances,  will,  upon  the  same  principles  of 
public  policy,  be  set  aside  at  least,  unless  they  are  established  to 
have  been  transacted  uberrama  fide/' 

It  is  true  that  appellee  Davis  denies  that  he  '^assumed**  to  act 
as  the  attorney  of  appellant;  but  we  understand  from  that  that 
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he  repels  the  charge  of  assuming  that  character,  and  to  assert  he 
was  the  regularly  employed  attorney  of  appellant  He  would  not 
have  denied  that  he  was  the  attorney  of  appellant  in  the  case  if  it 
had  been  directly  and  positively  alleged  in  the  petition,  but  if  he 
had,  it  would  have  been  shown  by  the  following  facts  the  day 
before  he  executed  the  deed  to  appellee,  Tuter,  for  the  land  con- 
veyed to  him,  he  (Davis)  executed  a  receipt  to  G.  W.  Dunlap, 
the  commissioner  in  the  said  suit  of  Kanatzer,  etc.,  v.  Lucinda 
Taylor,  etc.,  for  $185.93,  amoimt  due  appellant,  and  for  over 
two  hundred  dollars,  the  amount  reported  to  be  due  and  adjudged 
to  James  Pilant,  the  same  receipt  embracing  both  sums,  which  he 
signed  as  the  attorney  for  both  of  them.  On  the  16th  of  February, 
1884,  he  presented  the  claims  of  appellant  against  the  estate  of 
Groomes  Taylor,  proved  them  to  be  just,  and  swore  in  the  affidavit 
that  Pilant  was  absent  from  the  State,  and  that  he  was  his  attor- 
ney. He  was  present  at  the  sale  of  the  land  on  the  11th  of  Novem- 
ber, 1863,  representing  himself  there  as  the  attorney  of  appellant, 
bid  for  the  land  in  his  name,  and  purchased  the  same  for  him,  as 
Borton  and  others  who  were  at  the  sale  prove,  and  on  the  last 
named  day  signed  the  bonds  for  the  purchase  money  as  the  attor- 
ney of  Wm.  H.  Pilant,  and  signed  them  as  the  surety.  The  affi- 
davit, receipt,  and  notes  are  filed  as  evidence  in  the  case,  and  stand 
uncontroverted,  covering  a  period  of  two  years,  commencing  before 
and  terminating  six  months  after  the  alleged  transfer  of  the  com- 
missioner's certificate  of  sale  to  him  by  James  Pilant,  and  during 
all  that  time  he  never  failed  to  declare  his  employment  by  appel- 
lant when  necessary,  and  to  manifest  it  by  acts,  until  the  certificate 
of  the  commissioner  of  the  sale  of  the  land  was  produced  in  court, 
with  the  transfer  indorsed,  and  signed  by  James  Pilant,  and  his 
motion  to  have  the  sale  confirmed,  and  the  conveyance  made  to 
himself. 

But  again  the  facts  stated  in  appellee's  affidavit,  all  of  which 
were  admitted,  are  confirmatory,  if  confirmation  were  needed,  of 
the  existence  of  the  connection  of  attorney  and  client  between 
these  parties  at  the  time  and  after  the  transfer  of  the  certificate 
of  sale  to  him,  in  that  he  states  that  one  Lawless  will  prove  that 
he  heard  appellant  say  that  he  had  authorized  his  father,  said 
James  Pilant,  to  employ  him,  said  Davis,  as  his  attorney  at  law 
to  foreclose  the  mortgage  on  the  land  in  contest,  and  collect  the 
mortgage  debt     This  authority  to  his  father,  according  to  appel- 
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lee^s  own  statement,  was  limited  to  one  single  act,  to  employ  Davis 
as  his  attorney  at  law  for  a  designated  purpose;  when  that  was 
done  his  authority  ceased ;  he  was  not  empowered  even  to  receive 
the  money  from  Davis. 

The  residue  of  the  affidavit  relates  to  the  then  reputed  death  of 
appellant,  and  it  is  not  improbable  that  that  rumor  was  the  source 
of  these  troubles;  but  be  that  as  it  may,  the  evidence  puts  it 
beyond  all  controversy  that  the  relation  of  attorney  and  client 
subsisted  between  the  parties,  when  the  transfer  aforesaid  was 
made,  and  as  appellee  Davis  has  failed  to  show  that  the  trans- 
action was  perfectly  fair  and  equitable,  and  the  price  paid  or 
promised  adequate,  it  cannot  stand. 

It  was  not  necessary  that  it  should  be  alleged  in  the  petition 
that  the  transaction  was  fraudulent;  when  the  facts,  as  in  this 
case,  are  established,  courts  of  equity  treat  them  as  amounting  to 
constructive  fraud. 

Nor  can  the  transfer  to  Davis  be  sustained  on  the  ground  that 
James  Pilant  represented  himself  as  the  agent  or  attorney  of  his 
son;  he  knew  that  the  son  lived  in  Louisiana,  had  not  been  in 
Kentucky  during  the  time  the  suit  was  progressing,  and  if  his 
father  had  any  agency  further  than  to  engage  his  services,  it  would 
have  been  most  probably  evidenced  by  a  letter;  no  such  letter  is 
shown,  and  the  existence  of  any  such  agency  is  repelled  by  the 
fact  that  Davis  swore  to  the  claim  of  young  Pilant,  bought  the 
land,  and  executed  notes  for  it  in  the  presence  of  the  father,  for 
it  is  proved  that  he  was  present  at  the  sale.  And  it  further 
appears  that  Davis  was  not  only  the  attorney  at  law  for  the  son, 
but  was  also  attorney  for  the  father. 

It  remains  now  to  examine  what  is  Tuter's  position  in  the  con- 
troversy. If  it  be  conceded  that,  having  obtained  the  legal  title, 
although  all  the  purchase  money  was  not  paid,  that  he  was, 
according  to  the  legal  and  technical  meaning  of  the  term,  a  pur- 
chaser, still  is  he  an  innocent  purchaser  without  notice  of  appel- 
lant's equity.  By  reference  to  the  deed  from  the  commissioner  to 
Davis,  his  vendor,  he  would  have  learned  that  the  land  had  been 
sold  by  a  commissioner,  under  a  judgment  of  the  Garrard  Circuit 
Court,  and  that,  although  Wm.  H.  Pilant  had  purchased  at  that 
sale,  and  received  from  the  commissioner  a  certificate  of  his  pur- 
chase, still  he  would  have  also  learned  that  said  certificate  and 
the  benefit  of  the  purchase  had  been  transferred  to  his  vendor  by 
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one  legally  authorized  to  make  the  transfer,  as  adjudged  by  the 
court;  that  a  judgment  appointing  a  commissioner  to  convey  the 
legal  title  of  the  land  to  him  had  been  rendered,  a  conveyance 
made  in  conformity  thereto,  and  the  deed  recorded  by  judicial 
sanction. 

Having  ascertained  these  facts,  he  might  well  have  stopped  his 
inquiries,  and  for  failing  to  go  beyond  tiie  judgment  of  the  court 
to  examine  into  the  power  of  James  Pilant  to  make  the  transfer, 
to  preclude  him  from  the  condition  of  an  innocent  purchaser, 
would  be  unreasonable.  We  therefore  approve  the  judgment  be- 
low, confirming  the  sale  to  Tuter,  and  ordering  him  to  pay  the 
residue  of  the  purchase  money  owing  by  him  for  the  land  to  appel- 
lant, and  of  the  judgment  against  Davis  for  the  amount  which  he 
had  received  from  Tuter.  And  we  also  approve  the  judgment 
setting  aside  the  conveyance  to  Davis,  and  ordering  a  surrender 
of  the  24  acres  and  13  poles  of  land  retained  by  Davis  to  appellant 
We  also  approve  the  principles  upon  which  the  accounts  between 
the  parties  were  ordered  to  be  settled,  except  that  Davis  should  be 
allowed  so  much  for  his  improvements  on  the  24  acres  and  13 
poles  as  the  same  shall  have  enhanced  the  value  of  the  tract  at  the 
time  of  the  assessment,  and  for  a  refusal  to  allow  him  therefor 
alone  the  judgment  is  reversed,  and  the  cause  remanded,  to  have 
the  value  of  said  ameliorations  ascertained,  and  for  further  pro- 
ceedings consistent  herewith.  In  all  other  respects  the  judgment 
is  affirmed,  and  Davis  and  Pilant  pay  their  own  costs,  and  Tuter 
recover  his  costs  of  appellant  Pilant. 

Turner,  Owsley  &  Burdett,  for  appellant. 

Bradley^  Anderson,  Davis,  for  appellees. 
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Emil  Fehebenbaok  v.  Andbew  Stbaubs. 

Land--SlierilP8   Sale— Quashal— Innocent   Parchaser— Negligence   in   Seeking 
Belief— EatoppeL 

The  negligent  failure  to  eeek  relief,  from  a  sale  of  land,  hj  a  sheriff 
until  his  vendee  has  sold  the  property  and  the  legal  title  having  been 
conveyed  to  an  innocent  purchaser  without  notice,  will  operate  as  an 
estoppeL 

APPEAL  FBOM  JBFFEESON  OIKOUIT  OOUBT. 
September  24,  18(17. 

Opinion  of  the  Couet  by  Judge  Kobertson: 

After  the  appellant^s  negligent  failure  to  seek  relief  from  the 
sale  of  the  house  and  lot  until  the  sheriff's  vendee  had  sold  to 
Wood,  and  the  legal  title  had  been  'conveyed  to  Wood  as  an  inno- 
cent purchaser,  without  presumable  notice  of  any  available  defect 
in  the  sheriff's  sale  or  levy,  and  without  any  intimation  or  apparent 
cause  of  apprehension  of  a  purpose  by  the  appellant  to  disturb 
him,  and  after  the  appellant,  in  his  petition  in  equity,  had  alleged, 
without  qualification,  that  the  sheriff  had  levied  the  execution  on 
the  house  and  lot,  it  is  too  late  to  move  a  quashal  of  the  sale  on 
the  alleged  ground  of  an  illegal  or  insufficient  levy.  The  appel- 
lant's negligence  and  long  and  delusive  acquiescence  in  the  levy, 
and  his  expressed,  as  well  as  implied,  recognition  of  its  validity, 
should  now  operate  as  an  estoppel. 

But  he.  has  shown  no  essential  defect  in  the  levy.  As  indorsed 
on  the  execution,  it  is  good.  And  as  the  sheriff  notified  the  appel- 
lant that  he  would  levy  on  the  house  and  lot,  that  indorsement, 
whenever  made  on  the  execution  in  his  hands,  was  sufficient  to 
show  authority  to  sell. 

Wherefore  the  judgment  dismissing  the  appellant's  motion  to 
quash  the  sale  is  affirmed. 

8tiie  and  Bullitt,  for  appellant. 

L.  A.  Wood,  for  appellee. 
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Lewis  Veetbbes  and  Wife  v.  Thos.  S.  Rush  et  al. 

Married  Women — Sale  of  Land— Long  Aaqniescence. 

Where  there  has  been  a  long  acquiesoenoe  in  the  sale  of  land  by  mar- 
ried women,  who  still  survive,  and  the  heirs  of  the  deceased  one  are 
willing  that  the  sale  should  be  confirmed,  and  as  a  god  title  can  be 
decreed,  it  is  more  equitable  to  sustain  the  sales  than  to  set  them  aside. 

Appeal  by  one  of  the  Parties— Effect  of  Reversal  of  Judgment 

Although  only  one  of  a  number  of  parties  against  whom  a  judgment  has 
been  rendered,  appeal,  the  case  will  be  reversed  in  its  entirety  if  the 
controversy  cannot  be  rightfully  adjusted  without  it. 

APPEAL  FBOM  MEADE  OIBOUIT  OOUBT. 
July  16,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams: 

After  the  death  of  the  testator,  John  Rush,  Sr.,  and  in  Febuary, 
1839,  the  male  legatees  bought  out  the  interest  of  the  female  lega- 
tees from  their  husbands  in  the  lands  devised  jointly  to  all  of  them« 

Lewis  P.  Rush  and  Jas.  C.  Rush  bought  578  acres  at  $3,000, 
to  be  paid  in  two  equal  annual  installments,  with  interest  from 
date,  from  Thos.  S.  and  John  Rush,  Thos.  Payne,  the  husband 
of  Mary  Payne,  and  Lewis  Vertrees  and  A.  Bell  McGehee,  hus- 
band of  Elizabeth,  as  witnessed  by  their  bond,  and  in  which  they 
agree  to  convey  their  interest,  "whenever  the  purchase  money  is 
paid,  holding  a  lien  an  the  aforesaid  land  for  the  purchase  money 
until  paid/*  At  the  same  time  Thos.  S.,  Lewis  P.  Rush  and 
James  C.  Rush  and  said  Payne,  Vertrees  and  McGehee,  the  hus- 
bands of  the  female  legatees,  sold  their  interest  to  John  A.  Rush, 
in  349  acres,  at  $1,200,  in  like  payments  and  with  same  covenants, 
and  Thos.  Rush  bought  under  like  conditions  348  acres  at  $1,044. 
These  payments  not  being  made,  and  the  executors,  Thos.  S.  and 
Jas.  C.  Rush,  haying  squandered  the  personal  assets,  and  having 
become  insolvent,  appellants  Vertress  and  wife,  in  September, 
1849,  filed  a  bill  to  have  the  estate  settled,  and  to  assert  a  lien  on 
the  land  for  the  purchase  price,  else  to  have  the  portion  of  Mrs. 
Vertreep  assigned  her,  she  never  having  either  signed  the  bond  or 
otherwise  conveyed. 
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The  executors,  the  surviving  legatees,  and  the  heirs  of  the  de- 
ceased legatees,  were  made  defendants.  They  also  set  up  an 
assignment  to  them  of  Thos.  Kush,  and  assert  his  lien  upon  the 
land. 

Mrs.  Tyler,  the  surviving  relict  of  said  A.  B.  McQehee,  the 
heirs  of  Mary  Payne,  deceased,  and  the  heir  of  Lewis  P.  Rush, 
being  made  parties,  also  ask  for  their  respective  interests. 

After  several  references  to  a  commissioner  for  reports,  etc.,  it 
was  finally  submitted  to  a  pro  tern,  judge,  who,  May  4,  1866, 
rendered  a  final  judgment  allowing  to  Vertrees  and  wife  $2,389.79 
with  interest  from  February  7,  1859;  to  Mary  Payne's  heirs 
$889.49,  with  interest  from  same  date;  to  Mrs.  Tyler  $1,633.32, 
with  a  like  interest,  and  to  L.  P.  Rush's  heirs,  with  same  interest, 
$1,830.35,  and  gave  no  lien  lipon  the  land.  It  further  ascer- 
tained the  indebtedness  of  Jas.  C,  Thos.  S.  and  John  A.  Rush 
"to  the  estate,"  giving  interest  from  same  time. 

There  are  at  least  two  radical  errors  in  this  judgment,  if  the 
sales  of  the  land  be  upheld,  then  each  vendor  is  entitled  to  a  lien 
on  the  lands  sold  for  the  unpaid  purchase  money,  with  interest 
from  February  11,  1839,  the  date  of  the  sales;  if  they  be  not 
upheld,  then  each  is  entitled  to  their  share  of  the  land  in  kind. 

These  pui-chasers  did  not  become  indebted  to  the  executors  or 
^Hhe  estate"  for  the  amount  of  their  purchase,  but  to  those  from 
whom  they  purchased. 

To  adjudicate  the  rights  of  the  parties,  as  though  the  lands 
were  assets  in  the  hands  of  the  executors,  and  to  allow  interest 
only  from  February  9,  1859,  and  give  no  lien,  is  to  make  a  new 
contract  for  the  parties  detrimental  to  the  vendors  in  two  essen- 
tials: Ist,  the  loss  of  near  twenty  years'  interest;  2d,  the  refusal 
of  a  lien  to  secure  the  payment  of  what  money  be  due  them. 

The  settlement  with  the  executors  should  be  made,  separating 
the  personal  assets  from  the  lands,  and  then  the  lands  should  be 
settled  on  the  basis  of  the  contracts  and  interest  allowed,  as  therein 
provided,  and  a  lien  given  on  the  lands,  and  to  this  end  all  pay- 
ments made  by  the  executors  should  be  applied  to  the  discharge 
of  their  liabilities  as  executors,  unless  where  expressly  made  on 
account  of  the  lands,  and  so  applied. 

The  mutual  purchasers  should  be  affected  so  far  as  liabilities 
from-  one  to  another  where  so  created,  and  only  the  remainder  ad- 
judged.    Vertrees  and  wife  will  therefore  only  be  allowed  the 


Obb  bt  ai.  v.  Hedoeb.  61 

Opinion  of  the  Court. 

balance  due  Thos.  S.  Rush  after  a  discharge  of  *his  liabilities  to 
his  vendors  on  acconnt  of  his  purchase  of  land.  As  there  has 
been  a  long  acquiescence  in  these  sales,  and  the  married  women 
who  now  survive  and  the  heirs  of  the  deceased  one  are  willing 
that  the  sales  should  be  confirmed,  and  as  good  titles  may  be 
decreed  to  the  vendees,  it  would  be  more  equitable  to  sustain  the 
sales  than  to  set  them  aside,  yet,  as  these  married  women  have 
never  conveyed  and  have  never  released  their  liens  for  the  unpaid 
purchase  money,  it  would  be  entirely  inequitable  to  decree  their 
title  from  them  without  securing  them  in  the  payment  of  such 
sums  as  may  be  due  them  therefor. 

Although  none  but  Vertrees  and  wife  appeal  from  the  judg^ 
ment,  yet  the  controversy  cannot  be  rightfully  adjusted  without 
its  entire  reversal,  when,  on  its  return,  it  should  again  be  referred 
to  a  commissioner  to  ascertain  the  balance  due  each  on  the  basis 
herein  indicated,  and  then  adjudged  a  lien  upon  the  land  for  any 
unpaid  purchase  price  due  the  respective  parties,  but  not  on  ac- 
count of  the  personal  assets  in  the  executor's  hands.  Wherefore, 
the  judgment  is  reversed  for  further  proceedings. 

Walker,  Harlan  &  Harlan,  for  appellants. 


J.  P.  Obb  et  al   v.  Jacob  C.  Hedqbb. 

Appeal  and  Error— Pleading^Dnties  of  Circuit  Clerk  in  Making  Transcript 
of  Record. 

It  is  the  duty  of  an  appellant,  in  order  to  get  a  review  by  the  appel- 
late court,  to  file  exceptions  to  the  ruling  of  the  court  below  in  refusing 
to  permit  the  filing  of  an  amended  answer,  and  then  present  and  file  a 
bill  of  exceptions  making  the  rejected  amended  answer  a  part  thereof, 
and  incorporating  them  in  the  record.  It  is  no  part  of  the  official  duty 
of  the  clerk  to  state  that  the  rejected  pleadings  are  the  same  that  he 
copies,  and  the  appellate  court  cannot  upon  that  unofficial  statement  so 
treat  them. 

APPEAL  FBOM  OWEN  CIBOUIT  OOUBT. 
January  17,  1088. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

It  seems  that  the  amended  answer  setting  up  and  pleading  the 
cost  of  repairsi  maf^e  upon  the  premises  as  a  counter  claim,  was 
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by  leave  of  court  filed,  and  time  given  appellee  to  reply,  and  on 
that  branch  of  the  cause  a  continuance  granted. 

Two  other  amendments  were  offered  and  rejected  by  the  court, 
as  the  orders  show,  but  whether  those  found  copied  in  this  record 
are  the  same  which  the  court  below  rejected,  this  court  is  not 
furnished  with  the  means  of  knowin^g,  the  mere  memoranda  of  the 
clerk  do  not  authorize  this  court  so  to  regard  them;  if  appellant 
desired  to  have  the  judgment  of  this  court  upon  the  suflSciency  of 
his  amended  answer,  he  could  only  do  so  by  excepting  to  the  opin- 
ion of  the  cout  refusing  him  permission  to  file  them,  and  then 
presenting  and  filing  a  bill  of  exceptions,  making  said  rejected 
amended  answer  a  part  thereof,  and  thus  incorporating  them  in 
the  record,  which  is  not  done  here.  It  is  no  part  of  the  official 
duty  of  the  clerk  to  state  the  rejected  pleadings  are  the  same  as 
that  of  the  copies,  and  this  Court  cannot,  upon  that  unofficial  state- 
ment, so  treat  them ;  this  principle  has  often  been  settled  by  this 
court. 

As  therefore  the  amended  pleadings  rejected  by  the  court  below 
are  not  properly  before  this  court,  the  presumption  is  that  the 
ruling  of  the  court  below  was  correct.  And  no  error  being  per- 
ceived prejudicial  to  appellants,  the  judgment  is  affirmed. 


BlcLckwellj  for  appellant. 
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John  Bbuoe  v.  D.  M.  Kittingeb. 

Trial— Parties  to  Suit — Summona. 

In  actions  by  equitable  proceedings  plaintiff  shall  be  entitled  to  a  trial 
at  the  first  term  after  summons  has  been  served  on  all  the  defendants, 
as  provided  by  section  137  and  section  396  biv.  C,  where  no  issue  of 
fact  is  made  by  the  pleadings,  or  where  the  plaintiff  consents  that  the 
statements  in  the  answer  may  be  taken  as  true.  The  service  of  process 
on  one  of  the  defendants  and  judgment  thereon  is  error,  other  co-de- 
fendants not  having  been  summoned. 

APPEAL  FBOM  MCLEAN  CIBCUIT  COUBT. 
January  18,  1868. 

Opinion  of  tfb  Court  by  Judge  Petebs  : 

This  action  was  brought  in  equity  to  attach  a  fund,  or  rather  a 
debt,  alleged  to  be  owing  by  Bruce  and  wife  to  James  Tichener, 
the  insolvent  debtor  of  appdlee,  as  he  alleges,  and  the  proceeding 
is  a  regular  suit  in  equity  lieeking  to  subject  the  debt  alleged  by 
Bruce  and  wife  to  said  Tichener  to  the  payment  of  appellee's  debt 
pro  tanto.  Silas  and  James  Tichener,  Bruce  and  wife,  and  one 
Beokham  were  all  made  defendants.  Summons  was  not  served, 
either  actual  or  constructive,  on  any  of  the  defendants  except 
Bruce  and  wife,  and  in  that  state  of  preparation  judgment  was 
rendered  against  Bruce  for  $200,  and  he  prosecutes  this  appeal. 

By  section  395,  Civil  Code,  it  is  provided  that  the  plaintiff  shall 
be  entitled  to  a  trial  in  actions  by  equitable  proceedings  at  the 
first  term  after  the  s^immons  has  been  served  on  all  the  defendants, 
as  provided  in  Sec.  137,  where  no  issue  of  fact  is  made  by  the  plead- 
ings, or  where  the  plaintiff  consents  that  the  statements  of  the 
answer  may  be  taken  as  true. 

By  reference  to  this  section  it  is  apparent  that  appellee  was  not 
entitled  to  a  trial  at  the  term  of  the  court  at  which  the  cause  was 
heard.  Tichener,  his  alleged  debtor,  should  have  been  before  the 
Court,  and  a  judgment  rendered  against  him,  to  authorize  an 
appropriation  of  the  debt  owing  to  him  by  Bruce,  to  the  satisfac- 
tion of  his  debt.  Wherefore  the  judgment  is  re  versed  j  and  the 
3 
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cause  remanded,  with  directions  for  further  proceedings  consistent 
with  this  opinion. 

Sweeney  &  Stuart,  for  appellant. 

Bickers,  for  appellee. 


ISHAM  AND  CeLDV  AlBBITTON  V.   P.  D.  ThOBNTON. 

Pleading— Newly  Discovered  Evidence— New  TriaL 

After  the  adjournment  of  the  oourt,  whether  upon  petition  or  other- 
wise, it  has  no  power  to  alter,  change,  or  set  aside  any  order  or  judg- 
ment made  or  entered  by  it  while  sitting  as  a  court,  but  upon  discovery 
of  grounds  for  a  new  trial,  after  the  term  at  which  the  judgment  was 
rendered,  an  application  may  be  made  to  the  court  by  petition  for  a  new 
trial,  as  provided  by  section  373,  Civ.  C. 

APPEAL  FBOM  OAXLOWAY  OIBOXnT  COUBT. 
January  27,  1868. 

Opinion  of  the  Coubt  by  Judge  Pbtees  : 

This  petition  was  filed  in  the  Calloway  County  Court  to  set 
aside  and  vacate  an  order  of  said  court,  made  some  five  months 
previous  to  the  filing  of  said  petition,  binding  two  colored  children 
to  appellee,  children  of  appellant  Celia. 

After  the  adjournment  of  the  court,  it  had  no  power  to  alter, 
change,  or  set  aside  any  order  or  judgement  made  or  entered  by  it 
while  sitting  as  a  court,  but  by  section  373,  Civil  Code.  Upon 
discovery  of  grounds  for  a  new  trial,  after  the  term  at  which  the 
judgment  was  rendered,  an  application  may  be  made  to  the  court 
by  petition  filed  with  the  clerk,  and  proceedins:s  as  prescribed  in 
said  section.  By  an  examination  of  the  petition  in  this  case,  it 
is  apparent  that  the  facts  alleged  present  no  sufficient  grounds  for 
a  new  trial;  but  if  appellants  are  entitled  to  relief,  it  must  be 
sought  in  a  different  forum. 

As  therefore  the  facts  stated  in  the  petition  were  not  sufficient 
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to  constitute  a  cause  of  action,  there  was  no  error  in  dismissing 
the  petition.     Wherefore,  the  judgment  is  affirmed. 

Bodman,  Brown  &  Miller,  for  appellants. 

Stvhblefieldj  for  appellee. 


John  Richabds  v.  Wesley  Cofeb  et  ai-. 

Alteration  of  Instramentfr— Bills  and  Notofr— Release  of  Maker. 

Adding  the  words  "interest  from  the  dJate"  to  a  note  after  signature 
and  delivery,  and  without  the  knowledge  or  authority  of  the  maker, 
constitutes  such  an  alteration  as  wiU  release  the  maker  from  the  whole 
amount  of  the  debt. 

appeai,  feom  haedin  oebcuit  coubt. 
January  23,  1868. 

Opinion  of  the  Couet  by  Judge  Robeetson  : 

It  appears  satisfactorily  that  $700  was  the  amount  loaned,  and 
that  the  note  for  $770  was  given  for  the  loan  and  ten  per  cent,  on 
it  for  a  year.  It  also  appears  that,  when  signed  by  the  appellee 
as  surety,  the  note  was  complete  for  $770  at  the  end  of  one  year, 
without  any  blank.  And  it  also  appears  that  the  words,  ^Hnteresi 
from  the  date/*  were  added  by  the  creditor,  after  the  full  execution 
and  delivery  of  the  note,  and  without  the  authority  of  the  appellee. 

The  legal  conclusion  is  that  this  material  alteration  destroyed 
the  appellee's  obligation  to  pay  any  portion  of  the  note. 

Wherefore,  the  judgment  of  the  Circuit  Court  to  that  effect  was 
right,  and  is  therefore  afRrmed. 

Wilson,  for  appellant. 

Cofer,  for  appellee. 
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John  P.  Sullivan  v.  S.  K.  Mallony. 

Pleading— Instrnctiona— Facts  Alleged  in  Petition  Not  ControTerted*  Taken 
as  Confessed. 

A  petition,  on  an  account,  charging  rents  upon  land,  for  a  stated  period, 
imports  an  allegation  that  the  lands  were  used  for  the  time  as  charged 
and  an  answer  which  does  not  controvert  this  fact,  is  properly  treated  by 
the  court  as  an  admission,  and  an  instruction  predicated  on  this  view  is 
not  erroneous. 

Appeal  and  Error— Record  Incomplete. 

Where  the  record  of  a  former  suit  between  the  same  litigants  is  not 
copied  in  the  record  to  the  appellate  court,  it  cannot  avoid  as  grounds  for 
an  objection  insisted  on  for  the  appellant  that  the  cause  of  action  was 
barred  by  a  previous  judgment. 

APPEAL  FROM  TODD  CIBCUIT  COUBT. 
January  17,  1808. 

Opinion  of  the  Court  by  Judge  Hardin  : 

As  no  record  of  any  former  suit  between  the  parties  is  incor- 
porated in  the  record  in  this  case,  there  is  no  apparent  ground  for 
the  objection,  insisted  on  for  the  appellant,  that  the  cause  of  action 
was  barred  by  a  previous  judgment. 

The  account  referred  to  in  the  original  petition  as  the  foundation 
of  the  action  charges  the  appellant  with  rent  from  the  26th  day  of 
February,  1860,  to  the  Ist  of  January,  1863,  and  we  think  this 
account,  with  the  amount  of  indebtedness  in  the  petition  referring 
to  it,  charging  imports  an  allegation  that  the  defendant  used  the 
premises  from  said  25th  of  February,  1860,  to  the  1st  of  January, 
1863,  and  as  the  answer  did  not  controvert  this  fact,  the  court 
properly  treated  it  as  admitted  by  the  pleadings,  and  the  instruc- 
tion predicated  on  this  view  was  not  erroneous. 

The  bill  of  exceptions  stating  the  action  of  the  court  as  to  in- 
struction does  not  appear  to  have  been  signed  by  the  court,  but 
waiving  this  objection,  we  do  not  perceive  any  error  to  the  appel- 
lant's prejudice  in  the  ruling  of  the  court  in  relation  to  instruc- 
tions. 

The  verdict  seems  to  have  been  authorized  by  the  evidence  certi- 
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fied  in  the  record,  but  if  it  was  not,  it  is  not  stated  in  the  bill  oi' 
exceptions  that  that  was  all  the  evidence  in  the  cause. 
WTierefore,  the  judgment  is  affirmed. 

Peirie  &  Bibb,  for  appellant, 

Kennedy,  for  appellee. 


W.  H.  Shutt  v.  Nancy  B.  Christie,  Admrx. 

Executors  and  Administrators — Pleading — Set  Off. 

In  dealings  between  an  administrator  and  his  creditor,  a  debt  due  from 
a  decedent  cannot  be  set  off  against  one  due  his  administrator  contracted 
to  and  with  the  latter. 


APPEAL  FROM   M  LEAN    CIRCUIT   COURT. 
January  18,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellee  suced  appellant  on  a  note  executed  to  her  as  Admrx.  of 
X.  J.  Christee,  deceased,  by  W.  C.  Mattingly  and  appellant.  To 
this  appellant  pleaded  as  a  set-off  a  note  executed  by  the  decedent, 
Christee,  to  W.  C.  Matingly,  etc.,  averring  that  the  firm  had  been 
dissolved,  and  the  note  belonged  to  Matingly,  who  had  also  died, 
and  that  he  was  the  administrator  and  that  he  was  only  Mattingly's 
security  in  the  note  to  Mrs.  Christee. 

To  this  she  replied  that  her  decedent  had  become  Matingly's 
security,  and  had  the  debt  to  pay,  and  she  plead  that  as  a  bar  to 
his  set-off.  The  cause  was  submitted  to  the  court,  who  dismissed 
the  appellant's  answer  and  the  reply  thereto  without  prejudice. 

There  is  no  bill  of  oxcoptions  showing  ^vhat  or  whether  any  evi- 
dence was  heard,  nor  can  we  know  whether  any  was  heard,  but 
we  do  know  the  court  did  right,  for  it  is  well  settled  that  a  debt 
due  from  a  decedent  cannot  be  set  off  against  one  due  his  adminis- 
trator, contracted  to  and  with  the  latter. 

Judgment  affirmed. 

Bickens,  for  appellant 
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A.  G.  WooLEiDGB  V.  E.  W.  Cabaniss. 

Partnership  Contract — ^Fees  for  Serncea  Claimed  by  One  Partner. 

By  the  terms  of  a  copartnership,  one  was  to  advance  the  funds  neces- 
sary to  conduct  the  business  and  the  other  to  perform  the  serFioes, 
profits,  if  any,  to  be  equally  divided.  Afterwards,  an  express  agreement 
was  entered  into  to  borrow  money  to  make  a  larger  investment:  Held 
that  this  latter  agreement  would  not  change  the  original  contract,  unless 
there  was  a  special  agreement  made  and  entered  into,  to  allow  fees  for 
services  rendered  the  firm,  the  presumption  being  that  partners  look  to 
the  profits  for  their  compensation. 

APPEAI.  FEOM  CHBISTIAN  CIRCUIT  COURT. 
January  23,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

By  the  terms  of  the  contract  of  copartnership,  appellee  was  to 
advance  $3,000  of  capital  to  be  invested  in  tobacco,  to  be  purchased 
and  put  up  by  appellant,  and  the  profits  were  to  be  divided  equally, 
if  any  were  realized,  nothing  to  be  charged  for  the  use  of  the  capital 
advanced  by  the  one,  nor  for  the  services  rendered  by  the  other. 
These  terms  were  not  changed  by  any  express  agreement  after  the 
parties  had  determined  to  borrow  the  money,  and  make  a  much 
larger  investment  in  the  venture,  and  unless  there  is  a  special 
agreement  that  one  partner  shall  be  paid  for  services  rendered  the 
firm,  he  will  not  be  allowed  for  such  services,  as  the  presumption 
is  that  the  partners  look  to  the  profits  for  their  compensation. 

Lashbrooh  v.  Lee,  8  Dana,  214-15. 

Upon  these  principles  the  accounts  between  the  parties  were 
settled,  in  which  no  error  is  perceived. 

Wherefore,  the  judgment  is  affirmed. 

Phelps,  for  appellant. 

Feland  &  Evans,  for  appellees. 
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Wm.  M.  Staeks  v.  Reuben^,  Lobb  &  Bloom. 

Laschea— Attorney  And  Client— Duty  of  Client  to  Look  After  His  Cause  of 
Action. 

It  is  the  duty  of  a  defendant  to  inform  the  oourt  of  f^he  illness  of  his 
attorneys,  where  Bu6h  facts  are  within  his  own  knowledge,  and  to  be 
present  in  oourt  in  person  to  see  that  no  advantage  was  taken  of  him. 
And  in  the  face  of  such  facts  a  petitioner  will  not  be  acquitted  of  cul- 
pable negligence,  or  indifference  and  inattention  to  his  interests. 

APFSAL  FROM  M^OBAOKEN  OIECUIT  COUBT. 
January  22,  1868. 

Opinion  op  the  Coubt  by  Judge  Petebs  : 

It  is  not  alleged  in  the  petition  that  both  the  attorneys  employed 
by  appellees  during  the  whole  term  of  the  court  were  prevented 
from  attending  to  their  clients'  cases  by  sickness,  nor  that  they 
were  for  that  cause  prevented  from  being  in  court  on  the  day  on 
which  the  action  was  set  for  trial,  or  afterwards  during  the  term, 
and  were  thereby  prevented  from  discovering  that  a  judgment  had 
been  rendered  against  him,  until  after  the  expiration  of  the  term 
of  the  court 

But  if  appellant's  counsel  were  both  sick  and  unable  to  attend 
to  his  case,  which  would  have  been  a  sufficient  reeason  for  a  con- 
tinuance of  it  at  that  term  of  the  court,  if  the  judge  had  been 
informed  of  the  fact,  still  it  was  the  duty  of  appellant  to  be  in 
court  himself,  when  the  case  was  called,  to  inform  the  court  of  the 
sidbiess  of  his  counsel,  and  to  see  that  no  advantage  was  taken  of 
him.  He,  however,  fails  to  state  that  he  was  at  any  time  present 
in  court,  or  that  he  gave  any  attention  whatever  to  the  suits,  and 
ofFers  no  excuse  or  reason  for  this  absence,  or  his  failure  to  inquire 
after  the  case. 

The  answer  was  not  in  the  papers  of  the  action  in  which  the 
judgment  was  rendered,  and  there  was  no  motion  to  consolidate 
the  two  actions,  and  it  is  not  alleged  that  the  court  was  informed 
that  the  answer  lodged  with  the  clerk  was  intended  to  apply  to 
both  actions. 

The  allegations  of  the  petition  are  insufficient  to  acquit  appellant 
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of  culpable  negligence,  or  at  least  of  indifference  and  inattention 
his  interest,  such  as  courts  cannot  favor. 
Wherefore,  the  judgment  is  affirmed. 


Harlan,  for  appellant. 
Yersie,  for  appellee. 


Alex.  Sund  v.  A.  Geant's  Adms. 

Contract— Pleadingft— Title  by  Delivery. 

Where  the  allegations  and  proof  fails  to  establish  the  delivery  of 
wood  sold  under  contract,  or  the  setting  apart  of  a  quantity  designated 
in  the  contract,  this  will  not  constitute  title  or  delivery  and  no  action 
on  the  contract  will  lie. 

Same — ^Instructions. 

An  instruction  in  effect  "that  the  plaintiff  under  the  contract  might 
recover  the  price  of  the  wood,  without  showing  actual  or  constructive 
delivery"  is  held  erroneous. 

APPEAL  FROM  JESSAMINE  CIECUIT  COURT. 
January  4,  1868.   . 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  contract  between  A.  Grant  and  the  appellant  does  not,  in 
OTir  opinion,  import  a  delivery  of  the  one  thousand  cords  of  wood, 
or  more  than  an  agreement  of  the  parties,  whereby  Grant  under- 
took to  furnish  that  quantity  of  wood,  cut  and  stacked  on  the  lands 
designated,  which  the  appellant  agreed  to  purchase  at  the  price  of 
e$2.50  per  cord.  To  entitle  the  plaintiff  to  recover  on  the  contract 
for  the  agreed  price  of  the  wood,  it  was  therefore  necessary,  upon 
well  settled  principles,  that  by  an  actual  delivery  of  the  wood,  or 
acts  equivalent  thereto,  as  measuring,  setting  apart  or  designating 
the  1,000  cords  of  wood,  the  title  should  have  passed  to  the  appel- 
lant. This  is  not  shown  to  have  been  done  by  either  allegation  or 
proof.  As  the  court,  in  effect,  instructed  the  jury  that  the  plaintiff 
under  the  contract  might  recover  the  price  of  the  wood  without 
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showing  such  actual  or  constructive  delivery,  this  ruling  is  deemed 
erroneous  and  fatal  to  the  judgment. 

We  perceive  no  error  in  the  ruling  of  the  court  prejudicial  to 
the  appellant,  with  respect  to  the  alleged  parol  agreement  of  Grant 
to  make  a  road  for  use  in  hauling  the  ^ood.  But  for  the  reason 
stated,  the  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

BecJc  &  Thornton,  for  appellant. 

Bronaughj  for  appellee. 


B.  W.  Payne  et  ai*  v  Jas.  C.  Ditto's  Ex'obs. 

Warranty— Conflict  of  Evidence— Peremptory  Instructions— New  Trial. 

Where  there  is  an  apparent  conflict  of  testimony,  on  a  question  of 
warranty,  the  jury  should  be  aUowed  to  decide  the  measure  of  damages, 
and  a  peremptory  instruction  is  improper. 

appeal  from  MEADE  OIECUIT  COURT. 
January  21,   1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Whatever  the  jury  might  have  been  authorized  to  infer  as  to 
the  character  of  the  sale,  or  of  the  Jack,  or  of  the  cause  of  its 
frequent  failures,  or  of  the  conduct  of  the  appellants  in  not  account- 
ing for  it,  still  there  was  some  apparent  conflict  in  the  testimony 
on  the  question  of  warranty,  which  the  jury  ought  to  have  been 
permitted  to  decide  on  the  counter  claim. 

We  are  therefore  of  the  opinion  that,  even  though  the  evidence, 
all  rightly  considered,  may  have  preponderated  in  favor  of  the 
verdict,  yet  the  peremptory  instruction  to  find  it  was  erroneous. 
And  for  this  cause  the  Circuit  Court  ought  to  have  awarded  a  new 
trial. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Kincheloe  &  Lewis,  for  appellants. 

Walker,  for  appellees. 
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Hbnby  Burbiok  v.  Eiohabd  Bubns. 

Ezceptiona— Appeal  and  Error. 

Where  the  reoord  does  not  show  exceptions  to  the  giving  or  refusing 
of  instructions  below,  the  Appellate  Court  cannot  revise  it. 

Witnesa— Absence— Continuance— Drunkenness. 

It  is  the  duty  of  a  defendant,  knowing  of  the  absence  of  a  material 
witness,  to  move  for  a  continuance;  alleged  drunkenness  is  no  legal  ex- 
cuse for  a  defendant's  absence  and  culpable  neglect  of  his  own  case. 

APPEAL  FROM   NICHOLAS  OIBCUIT  OOUET. 
January  31,  1868. 

r 
t 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  record  shows  no  exception  to  the  giving  or  refusing  of 
instructions  by  the  court;  and  therefore,  even  if  there  had  been 
any  error  in  that  respect,  thi^  court  could  not  revise  it  The 
affidavit  of  the  appellant  did  not  entitle  him  to  a  new  trial.  The 
testimony  of  his  absent  witnesses  could  have  had  but  little,  if  any, 
effect  on  the  amount  of  damages,  and  the  appellant  ought  to  have 
known  that  the  witness  was  absent,  and  have  moved  for  a  continu- 
ance; his  alleged  drunkenness  is  no  legal  excuse  for  his  own 
•  absence  and  culpable  neglect  of  his  case. 

Nor  does  the  amount  of  the  assessed  damages  entitle  the  appel- 
lant to  a  new  trial. 

This  court  cannot  say  that  for  such  a  battery  resulting  in  such 
a  disability,  $500  should  be  deemed  so  exorbitant  as  to  indicate 
passion  or  prejudice. 

Wherefore,  the  judgment  is  affirmed  with  damages. 

Norvell  &  Boss,  for  appellant. 
Stanton  &  Throop,  for  appellee. 
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I.  D.  Otis  and  Baibd  t;.  Edwabd  Baskeb. 

Motion  to  Dismiss  Appeal— Appeal  and  Error— Waiver. 

Pending  action  on  a  motion  to  dismiss  an  appeal,  the  filing  of  a  brief 
by  appellee  on  the  merits  of  the  case  does  not  constitute  a  waiver  of 
the  motion;  the  filing  of  the  brief  and  motion  to  dismiss  were  simultan- 
eous and  intended  to  operate  alternately. 

APPEAI.  FROM  JEFFEESON  CIRCUIT  COURT    (c.  P.) 
January  4,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  motion  to  dismiss  the  appeal  was  not  waived  or  precluded 
by  filing  a  brief  on  the  merits  of  the  case,  because  the  brief  and 
the  motion  to  dismiss  were  simultaneous,  and  intended  to  operate 
alternatively. 

The  appeal  was  taken  October  the  24:th,  1866,  and  the  record 
was  not  filed  in  this  court  until  November  the  12ih,  1867.  Conse- 
quently, the  appellee,  not  having  waived  his  right  to  a  peremptory 
dismission  for  the  non-filing  of  the  record  within  the  time  pre- 
scribed by  law,  the  court  has  no  judicial  discretion  to  overrule  his 
motion.  And  we  doubt  whether,  if  the  record  had  been  filed  in 
proper  time,  it  would  be  available  for  reversal 

Wherefore,  without  much  apprehension  of  loss  or  hardship  to 
the  appellants,  their  appeal  is  dismissed. 

Thompson^  for  appellant. 

Humber,  for  appellee. 
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E.  A.   l^OGLE^  EXB      ET  AL,     V.  BeN  F.    ViOLET. 

Land— Decretal  Sale— Bond  for  Purchase  Price— Reasonable  Time  to  Perfect 
Title — Resale— Difference  in  Price. 

The  purchaser  of  land  at  decretal  sale  will  be  required  to  execute 
bond  for  purchase  money,  if  he  can  get  a  good  title  at  the  time  of  the 
sale  or  in  a  reasonable  time  thereafter,  and  in  case  of  his  failing  to  do 
so,  the  land  may  be  resold  and  if  it  does  not  then  sell  for  as  much  as 
he  bid  for  it,  he  would  be  responsible  for  the  difference.  . 

Wills — Distinction — ^Proof  of  Contents. 

Where  a  will  has  been  destroyed  by  the  burning  of  the  clerk's 
office  its  contents  must  be  satisfactorily  established  by  competent  evi- 
denoe. 

APPEAL  FBOAf  MARION  CIRCUIT  COURT, 
November  23,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

If  appellants  were  in  a  condition  to  make  appellee  a  good  legal 
title  to  the  land  at  the  time  of  his  purchase,  or  when  the  sale  was 
reported  to  the  court,  or  could,  within  a  reasonable  time  thereafter, 
have  procured  such  title  to  be  made  to  him,  he  should  unquestion- 
ably have  been  required  to  execute  his  bond  for  the  purchase 
money,  and  in  case  of  his  failure,  and  refusal  to  do  so,  a  re-sale  of 
the  land  should  have  been  ordered,  and  if  it  did  not  then  sell  for 
as  much  as  he  bid  for  it,  he  would  have  been  responsible  for  the 
difference  between  his  bid  and  the  price  it  brought  at  the  second 
sale. 

Whether,  then,  appellants  have  manifested  an  ability  to  make 
appellee  such  a  title  as  he  should  be  required  to  accept,  must  be 
first  determined. 

It  may  be  assumed,  as  proved,  that  William  Walston,  at  the  time 
of  his  death,  had  the  legal  title  to  the  land,  and  appellants  contend 
that  he  disposed  of  it  by  his  last  will,  directing  it  to  be  sold  by  his 
executors,  and  the  proceeds  to  be  divided  amongst  his  five  children. 

Neither  the  will  nor  a  copy  was  introduced  on  the  trial,  and  the 
reason  assigned  for  this  failure  is  that  the  original  was  destroyed 
when  the  County  Court  Clerk's  oflSce  of  Marion  County  was 
burned;  the  burning  of  the  office  is  incontrovertibly  established, 
and  the  publication  of  a  last  will  by  William  Walston,  and  tho 
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probate  thereof  by  the  proper  court,  and  the  burning  of  the  original 
paper  when  the  oflSce  was  consumed,  are  facts  which  the  evidence 
conduces  to  establish;  but  the  contents  of  the  will  are  not  satis- 
factorily shown.  Fogle  proves  the  "will  provided  that  there 
should  be  set  apart  to  the  widow  one  third,  or  dower  in  the  land, 
and  slaves,  and  the  balance  was  to  be  sold."  No  other  witness 
speaks  of  the  contents  of  the  instrument,  and  Joseph  Walston,  who 
was  the  draftsman  of  it,  does  not  remember  any  of  its  provisions, 
except  that  Anthony  and  Albany  Walston  were  named  as  the  exec- 
utors. Conceding  that  the  executors  had  the  power  under  the  will 
to  sell  all  the  land,  except  the  one  third  thereof,  directed  to  be  set 
apart  for  the  widow  of  testator,  and  that  by  the  sale  to  Ewing, 
and  the  sale  and  conveyance  by  Evnng  and  wife  to  Anthony  Wal- 
ston, he  acquired  the  legal  title  to  110  acres  of  tiie  tract,  still  as  to 
the  residue  of  sixty-two  or  three  acres,  there  is  no. showing  or  pre- 
tense that,  by  his  purchase,  appellee  got  or  could  get  a  good  title ; 
it  does  not  appear  that  the  executors  had  the  power  under  the  will 
to  sell  the  part  set  apart  to  the  widow  for  dower,  or  that  the  rever- 
sionary interest  therein  passed  by  the  will,  and  as  to  four-fifths  of 
that  part  of  the  tract,  it  is  not  shown  that  Anthony  had  a  legal 
or  an  available  equitable  title  even. 

As  therefore  appellants  have  not  manifested  an  ability  to  invest 
appellee  with  a  title  to  the  land,  either  when  the  sale  was  reported 
or  since,  but  as  we  have  seen,  were  unable  then  to  make  him  such 
title  as  he  should  be  required  to  accept  on  account  of  the  infancy 
of  one  of  the  title  holders,  and  the  lunacy  pf  another,  and  took  no 
steps  to  place  themselves  in  a  condition  to  procure  a  conveyance 
to  be  made,  the  sale  to  him  should  not  have  been  enforced,  and  he 
cannot  consequently  be  made  responsible  for  the  difference  between 
the  price  he  bid  for  the  land  and  the  price  for  which  it  sold  at  the 
subsequent  sale. 

Wherefore,  the  judgment  is  affirmed. 

Hannson,  for  appellants. 
T.  C.  Woods,  for  appellee. 
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Nathaniel  Ritohst^s  Admb.  bt  al.  v.  Geo.  W.  Sanders  bt  al. 

Pexioiul  Property— Adverse  Holdins. 

The  adveree  holding  of  personal  property  for  a  period  of  five  years  give 
a  perfeot  legal  title. 

APPEAL  FBOM  GALLATIN   OntOUIT  OOUET. 
November  27,  1867. 

Opinion  of  the  Couet  by  Judob  Williams  : 

Notwithfltaiiding  all  the  children  and  heirs  of  Kath'l  Sanders, 
deceased,  was  estopped  from  setting  up  the  will  of  1824,  on  ac- 
count of  their  written  agreement  not  to  do  so,  yet  when  G.  W.  San- 
ders did  procure  it,  to  be  set  up  and  recorded,  and  got  possession  of 
the  two  slaves,  which  he  sold  to  Jno.  A.  Ritchey,  after  his  mother's 
death  in  1841,  he  claimed  and  held  them  as  bequeathed  to  him 
imder  the  will,  and  though  he  had  taken  out  titles  of  administra- 
tion, with  the  will  annexed,  his  holding  was  adverse  to  the  legiti- 
mate  administrator  and  the  other  heirs. 

But  if  this  be  not  so,  Bitchey  having  purchased  one  of  the  slaves 
in  1846,  and  the  other  in  1848,  his  holding  from  the  time  of  his 
respective  purchases  was  open  and  notoriously  in  his  own  right, 
therefore  adverse,  and  the  statute  commenced  and  continued  to  run 
until  he  was  made  a  party,  and  he  having  held  for  five  years,  his 
title  became  established. 

'Not  is  he  a  pendente  lite  purchaser,  for  at  the  respective  dates 
of  his  purchases  there  w^s  no  pending  litigation,  involving  the 
rights  of  G.  W.  Sanders  to  said  slaves. 

The  judgment  against  Ritchey's  administrator  and  heirs  was 
therefore  wholly  erroneous,  and  it  is  reversed,  with  directions  to 
dismiss  the  proceedings  against  them  absolutely. 

Sievenson  &  Meyer,  Lindsey  &  Lindaey,  for  appellants. 

'  Jno.  L.  Scott  J  for  appellees. 
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Phixltp  Thubmond  v.  N.  E.  Black. 

Set  Off— Counter  Claim— Statutes  of  Limitation. 

The  statutes  of  limitation  may  run  against  a  set  off  but  not  against 
a  counter  daim. 

APPEAL  FBOM  CBITTBNDBN  CIBCUIT  OOUBT. 
November  21,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

As  Black  owed  Thurmond  on  notes,  when  he  rendered  the  pro- 
fessional services  established  by  the  evidence,  the  value  of  those 
services  should  be  applied  to  the  payment  of  said  debts,  regardless 
of  the  statute  of  limitations  set  up  by  appellant  to  appellee's  set-ofF 
and  counter  claim.  But  as  the  statute  of  limitations  does  bar  a 
recovery  on  appellee's  set-off,  no  judgment  should  be  rendered  in 
his  behalf  thereon. 

The  judgment  being  in  accordance  with  these  views,  it  is 
affirmed,  both  on  the  original  and  cross  appeal. 


Harlanj  for  appellanL 


Andbew  Potteb  et  al.  V  Jacob  Eams. 

Doress— Question  of  Fact. 

The  question  of  duress  is  a  fact  within  the  peculiar  province  of  the 
jury  to  determine  from  the  evidence  and  circumstances  before  them. 

Pleading— When  Answer  of  One  Defendant  Not  the  Answer  of  AIL 

The  joint  answer  of  all  defendants  to  an  action,  sufficient  as  a  plea 
of  duress  on  the  part  of  one  of  said  defendants,  does  not  present  that 
defense  as  a  bar  to  the  action  as  against  the  other  defendants  who  seek 
to  avoid  an  obligation  on  the  ground  of  a  false  representations  of  plain- 
tiff in  the  procurement  of  their  signatv^  to  a  note. 

APPEAL  FBOM  PIKE  OIBCTTIT  COUBT. 
September  13,  1867. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  joint  answer  of  the  appellants,  if  sufficient  as  a  plea  of 
duress  on  the  part  of  the  appellant,  Andrew  Potter,  does  not  pre- 
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sent  that  defense  as  a  bar  to  the  action  as  against  the  other  defend- 
ants, Ratliffe  and  Ranny,  who  seek  to  avoid  the  note  only  on  the 
ground  that  they, 

"relying  on  the  false  representations  of  plaintiff,  signed 
the  note  sued  on  as  sureties  of  their  co-defendant.  Potter, 
and  for  no  other  consideration  whatever." 

If  this  defense  was  sufficiently  pleaded  it  is  not  sustained  by 
any  such  preponderating  evidence  as  to  authorize  this  court  to 
disturb  the  verdict  as  to  Ratliffe  and  Ranny,  on  the  ground  of  an 
improper  finding  of  the  jury.  Nor  do  we  feel  authorized  to  reverse 
the  judgment  on  that  groimd  as  to  Potter.  Although  the  evidence 
strongly  indicates  an  intention  on  the  part  of  the  appellee,  upon 
meeting  Potter  before  the  note  was  given,  to  compel  him  to  execute 
it  or  pay  the  amount,  by  force,  it  does  not  appear  that  Potter  was 
under  duress  when  he  gave  the  note.  Whether  such  was  the  case 
or  not,  it  was  the  peculiar  province  of  the  jury  to  determine,  from 
all  the  facts  and  circumstances  of  the  case  before  them,  and  we 
cannot  say,  from  the  evidence  in  this  record,  that  the  verdict  was 
not  sustained  by  sufficient  evidence. 

No  objection  seems  to  have  been  taken  to  the  instructions  given 
by  the  court. 

Wherefore,  the  judgment  is  affirmed. 


Bowles,  for  appellants. 
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Allen  W.  Rantt  v.  Lewis  Hardin. 

DQK>sitioii— Exceptiona. 

It  not  appearing  that  the  exceptions  of  either  party  to  the  depositions 
were  acted  on  in  the  court  below,  for  this  reason  they  must  be  regarded 
as  unread. 

Same. 

If  the  depositions  were  not  taken  at  the  place  designated  in  the  notice 
and  the  adjournment  from  that  place  was  unorthized  by  the  code,  still 
the  defendant  was  present,  and  cannot  avail  himself  of  such  irregularity, 
if  any  existed. 

appeal  from  bath  circuit  court. 

November  23,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

It  does  not  appear  that  the  exceptions  of  either  party  to  deposi- 
tions were  acted  on  in  the  court  below ;  for  this  reason  they  must 
be  regarded  as  having  been  unread. 

But  we  perceive  no  sufficient  ground  of  objection  to  the  reading 
of  any  of  the  depositions  excepted  to  by  the  defendant  If  they 
were  not  taken  at  the  exact  place  designated  in  the  notice,  and  the 
adjournment  from  that  place  was  not  such  as  authorized  by  the 
Code  of  Practice,  the  examiner's  certificate  shows  the  defendant 
was  present  at  the  taking  of  the  depositions.  Xor  does  it  appear 
to  us  that  the  court  abused  its  discretion  in  overruling  the  defend- 
ant's motion  for  a  continuance. 

The  alleged  partnership  between  the  a])pellant  and  Hardin  and 
John  Rantt  is,  we  think,  established  by  a  decided  preponderance 
of  the  evidence.  The  report  of  the  commissioner  fixing  the  amount 
due  the  plaintiff,  as  agreed  to  by  the  parties,  was  not  excepted  to 
by  the  appellant,  although  the  usual  time  was  allowed  for  doing  so. 
It  seems  to  us  tlie  conmiissioner  had  a  riglit  to  base  his  report  on 
an  agreed  adjustment  of  the  parties  themselves,  if  made  by  them 
for  that  purpose  before  him ;  and  if  the  report  was  not  correct  as 
to  such  agreement,  or  in  any  other  particular,  the  defendant  could 
have  made  the  fact  appear  in  the  Circuit  Court  in  the  usual  and 
proper  mode. 
4 
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Wherefore,  no  special  error  being  perceived  in  the  judgmenty 
the  same  is  affirmed. 


Oudgell,  for  appellant. 
Laceyj  for  appellee. 


J.  Y.  Haetfobd's  Adme.  v.  J.  N.  Lewis. 

Action— Pleading  to — ^Too  Late  to  Question  Capacity  to  Sue. 

It  Ib  too  late  to  question  the  capacity  of  the  plaintiff  to  sue  after 
pleading  to  action. 

APPEAL  FROM  SHELBY  CIEOUIT  OOUET. 
September  27,  1867. 

Opinion  of  the  Couet  by  Judge  Petees  : 

After  an  issue  of  fact  had  been  formed  by  the  pleadings,  and 
submitted  to  a  jury,  the  court  came  to  the  conclusion  that  the 
petition  did  not  contain  a  statement  of  facts  sufficient  to  constitute 
a  cause  of  action,  and  therefore  ordered  a  jury  to  be  withdrawn 
and  the  petition  dismissed,  and  the  propriety  of  that  ruling  is  called 
in  question  by  this  appeal. 

Unaided  by  any  brief  or  suggestion  from  counsel  for  appellee, 
we  are  to  search  for  whatever  defect  we  can  discover  in  the  petition, 
and  after  a  patient  consideration  of  the  subject,  we  confess  our 
inability  to  make  the  discovery.  We  conclude  that  there  is  a  mere 
matter  of  conjecture,  that  the  objection  to  the  petition  must  be  that 
appellant  failed  to  allege  where  the  intestate  died,  and  to  designate 
the  particular  court  from  which  the  grant  of  administration  was 
obtained. 

But  if  that  be  the  objection,  we  think  it  is  not  well  taken.  The 
allegation  that  the  payee  of  the  note  was  dead,  and  that  plaintiff 
was  duly  appointed  and  qualified  as  his  administrator,  implies  that 
the  court,  granting  him  letters  of  administration,  had  the  jurisdic- 
tion to  make  the  grant,  and  also  that  it  was  prperly  done.  And 
if  it  were  not  so,  he  should  have  denied  it  in  his  answer;    but 
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having  pleaded  to  the  action,  it  was  too  late  to  question  appellant's 
capacity  to  sue.  Wherefore,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this  opin- 
ion« 

Robert  J  for  appellant. 


A.  G.  Roberts  et  al.  v  Tayloe  Elliott  et  al. 

Contracts — Specific  Execution— Petition  Defective. 

In  a  suit  to  enforce  the  specific  execution  of  a  oontraot  the  plainti/I 
muBt  allege  ability  and  readiness  to  convey  the  land  in  controversy  to 
his  vendee. 

Purchaser— Legal  Title— Sale  Set  Aside. 

When  the  purchaser  at  a  decretal  sale  cannot  get  the  legal  title,  same 
will  be  set  aside. 

Vendor— Failure  to  Perfect  Title— Recission. 

The  vendor's  failure  to  perfect  his  title  to  the  land  does  not  entitle 
him  to  a  Recission  of  the  contract  to  convey  the  legal  title  on  the  pay. 
ment  of  the  purchase  money. 

Cross-Petition — Summons. 

Where  a  party  is  made  defendant  to  the  original  action  by  amended 
pleadings,  process  on  his  cross -petition  against  the  plaintiff  is  not  neces- 
sary. 

APPEAL  FBOM  SHELBY  OIBOUIT  COUBT. 
September  13,  1867. 

Opinion  op  the  Court  by  Judge  Petbes  : 

The  petition  of  Elliott  contained  no  allegations  of  an  ability  or 
readiness  to  convey  the  land  to. his  vendee,  consequently  he  was 
not  entitled  to  a  specific  execution  of  the  contract,  nor  to  a  judg- 
ment for  a  sale  of  the  land  for  the  satisfaction  of  the  unpaid  pur- 
chase money ;  and,  as  Floyd,  the  purchaser  at  the  sale  of  the  mas- 
ter, could  not  get  the  legal  title,  the  same  was  properly  set  aside. 

The  judgment  of  sale,  after  sale  by  the  master  had  been  set 
aside,  was,  by  consent  of  the  parties,  also  set  aside,  and  appellee, 
Elliott,  then  filed  an  amended  petition,  in  which  he  made  Moses 
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Neal  and  E.  A.  W.  Roberts  defendants,  and  alleges  that  they  have 
no  interest  in  the  land;  that  Xeal  on  the  —  day  of  February, 
1850,  sold  all  his  interest  in  the  land  to  said  appellee,  by  executory 

contract,  for  the  sum  of  $ ,  all  of  which  had  been  paid,  and 

that  Xeal  was  a  non-resident  of  the  State.  He  subsequently  filed 
another  amendment,  alleging  that  he  had  purchased  one-half  of 
said  land  from  Keal,  and  had  paid  him  the  whole  of  the  purchase 
money  therefor ;  that  he  had  "made  diligent  efforts  to  procure  a 
conveyance  from  him  of  his  interest,  and  had  endeavored  to  have 
him  served  with  process,  but  had  been  unable  to  do  so ;  that  in  fact 
he  has  been  .informed  that  said  Neal  has  departed  this  life ;  that 
it  being  impracticable  for  plaintiff  to  perfect  the  title  to  said  land, 
as  required  by  defendant,  and  having  acted  in  perfect  good  faith, 
he  asks  that  the  contract  be  rescinded,  etc." 

The  contract  was  cancelled  on  final  hearing,  of  which  appellants 
now  complain. 

The  facts  from  which  the  conclusion  is  reached  that  appellee 
made  diligent  efforts  to  procure  a  conveyance  from  Neal  are  not 
stated ;  but  from  what  appears  in  the  record,  no  efforts  whatever 
were  made.  In  his  first  amendment  he  avers  Neal  was  a  non- 
resident, and  then  takes  no  warning,  or  other  proper  steps,  to  bring 
him  before  the  court  by  constructive  service,  or  otherwise.  And 
if,  as  is  intimated,  he  was  dead,  he  fails  to  show  any  reason  why 
the  legal  title  could  not  be  procured  from  his  heirs;  and  if  even 
the  mere  allegation  of  impracticability  were  sufficient  to  excuse 
him,  and  entitle  him  to  the  relief  sought,  he  has  wholly  failed  to 
show  that. 

Besides,  E.  A.  W.  Roberts,  whom  appellee  makes  a  defendant 
to  his  action,  alleges  in  his  answer,  which  he  makes  a  cross 
petition,  that  aj)pellee  informed  him  that  A.  G.  Roberts  had  paid 
him  the  purchase  price  for  the  land,  advised  him  to  purchase  the 
same,  and  promised  to  convey  him  the  legal  title,  and  that  he 
purchased  and  paid  therefor  upon  the  assurances  and  representa- 
tions of  appellee;  and  this  cross* petition  was,  at  the  hearing,  and 
is  yet,  unanswered,  and  must  he  taken  as  true.  He  was  a  defend- 
ant to  the  original  action  by  amended  pleadings,  and  process  on 
his  cross  petition  against  the  ])laintiff  below  was  not  necessary,  and 
the  judgment  was  prejudicial  to  A.  G.  Roberts'  vendee  and  unau- 
thorized. 

It  is  unnecessary  to  enter  upon  an  examination  in  deatil  of  the 
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State  of  accounts  between  Elliott  and  A.  G.  Roberts,  but  we  sup^gest 
that,  from  the  evidence,  it  seems  that  A.  G.  Roberts  is  entitled  to 
credit  for  more  than  was  allowed  him,  and  it  would  be  proper  to 
refer  that  branch  of  the  case  to  the  master  to  ascertain  and  report 
the  true  state  of  accounts  between  the  parties. 

Wherefore,  the  judf^nient  is  reversed,  and  the  cause  remanded, 
with  directions  to  permit  appellant  to  perfect  his  title  to  the  land 
by  bringing  the  ])roper  parties  before  the  court  for  that  purpose, 
and  for  making  the  necessary  preparations  for  a  final  determina- 
tion of  the  case,  which  are  certainly  very  defectiv6  on  both  sides. 
The  bond  from  Elliott  to  A.  G.  Roberts,  although  made  an  exhibit, 
is  not  filed,  nor  has  E.  A.  \V.  Roberts  filed  or  produced  hi^  assign- 
ment thereof,  although  he  states  in  his  cross  petition  he  has  done  so. 


Z.  Wlieai,  for  appellant. 

Lindsey  &  Harwood,  for  appellees. 


John  \V.  Sn*ow  v.  Rufus  K.  Dick. 

Redemption— Physical  Restraint— Mental  Disability— Excuse  for  Non-Tender. 

Physical  restraint  and  mental  disability  is  an  equitable  excuse  for  not 

making  a  precise  tender  for  redemption  and  a  court  of  equity  will  require 

one  to  surrender  this  advantage  and  accept  the  amount  to  which  he  is 

legally  entiled. 


APPEAL  FROM  RUSSELL  CIRCUIT  COURT. 
September  IS,  1867. 

Opinion  of  the  Court  by  Judge  Rorertson  : 

It  seems  to  this  court  that  the  physical  restraint  and  mental 
disability  of  the  appellee  constituted  an  equitable  excuse  for  his 
non-precise  tender  for  redemption,  and  that  the  appellant  ought  to 
have  accepted  the  subsequent  tender,  and  that,  when  he  seeks  the 
aid  of  a  court  of  equity  to  obtain  a  substitute  of  his  lost  deed,  the 
court,  intsead  of  granting  such  harsh  and  ungracious  relief,  should 
have  required  him,  as  it  did,  to  surrender  his  hard  and  accidental 
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advantage,  and  accept  the  amount  to  which  he  is  legally  entitled 
for  redemption. 

Perceiving  no  error  in  the  judgment,  either  in  principle  or 
detail,  this  court  therefore  aflSrmfl  it 


A.  Melchee  et  al.  V  Obst  &  Rupeet. 

Street  Improvements— Contract  With  City— rOrdinance— Grading  and  Paving 
District  from  Curbing. 

Curbing  is  not  included  in  an  ordianoe  directing  a  street  to  be  graded 
and  paved  and  the  mayor  has  no  fight  to  put  it  under  contract  and 
charge  the  cost  to  adjoining  land  owners. 

APPEAL  FEOM  JEFFEESON  CIECUIT  COUET. 
September  27,  1867. 

Opinion  of  the  Couet  by  Judge  Petees  : 

It  appears  from  the  record  of  Obst  &  Rupert  against  Sweeney, 
etc.,  which  by  the  peladings  is  made  an  exhibit,  that  real  estate 
in  the  city  of  Louisville  belonging  to  appellants  was  sold  by  virtue 
of  a  judgment  pronounced  in  said  case  against  them  for  improve- 
ments made  under  an  ordinance  of  the  City  Council  on  an  alley 
in  front  of  said  property ;  this  action  is  now  brought  against  appel- 
lees, one  of  whom  was  the  purchaser,  to  set  aside  said  judgment 
and  sale,  and  the  chancellor,  having  refused  relief  to  the  full 
extent  it  was  sought,  appellants  have  brought  the  case  to  this  court 

By  the  terms  of  the  ordinance,  the  alley  was  to  be  "graded  and 
paved''  but  the  Mayor  of  the  city  entered  into  a  contract  with 
appellee  Obst,  by  which  he  undertook  to  grade  said  alley,  and  to 
pave  it,  for  certain  stipulated  prices,  and  to  curb  it  at  56  cents  per 
running  foot  from  the  curbing,  whereby  the  cost  of  the  improve- 
ment was  very  greatly  increased,  and  the  ordinance  conferred  no 
power  or  authority  on  the  engineer  to  let,  nor  on  the  Mayor  to 
contract  for  any  curbing  on  said  alley. 

As  was  said  in  the  case  of  Sweeney  &  McNeigh  v.  Obst  & 
Rupert,  curbing  is  not  necessarily  included  in  an  ordinance  for 
grading  and  paving,  and  unless  there  be  sidewalks,  it  would  be 
proper,  and  most  probable  curbing  would  be  provided  for  in  the 
ordinance ;   but,  however  this  may  be,  curbing  is  as  distinct  from 
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grading  and  paving  as  these  are  from  each  other,  and  unless  the 
ordinance  authorized  the  curbing,  the  engineer  had  no  power  to 
put  it  under  contract ;  and  if  he  does  so,  and  the  Council  approves 
and  affirms  it,  and  it  is  by  the  Mayor  stipulated  for,  and  the  work 
is  performed,  the  city,  and  not  the  owners  of  the  property  fronting 
the  improvement,  must  pay  for  it 

Wherefore,  the  judgment  of  the  chancellor  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  set  aside  the  judgment 
against  appellants,  under  which  the  real  estate  described  in  the 
pleadings  was  sold,  and  to  set  aside  the  sale,  and  that  appellee 
Rupert  be  ordered  to  return  the  money  paid  to  him  by  appellant, 
Mrs.  C.  Melcher,  as  evidenced  by  the  two  receipts,  one  dated 
August  2,  1866,  and  the  other  September  8,  1866,  and  for  further 
proceedings  consistent  with  this  opinion. 


S.  J.  Rogers  et  al  v,  W.  P.  Hahn. 

Street  Improvement — Contract  With  City — Ordinance — Grading  and  Paving— 
Curbing  No  Part  of  Contract — ^Abutting  Land  Owners — Lien. 

Curbing  is  not  included  in  grading  and  paving  and  is  as  distinct  as 
these  are  from  each  other  and  unless  the  ordinance  authorizes  the  curbing 
the  city  has  no  right  to  put  it  under  contract,  but  if  it  is  done  the  city 
and  not  the  lot  owners  are  responsible. 

APPEAL  FEOM  LOUISVILLE   CHANCERY  COURT. 
September  28,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  action  was  brought  in  1865  against  Preston  Rogers,  J.  W. 
Barr,  S.  P.  Hepburn,  and  appellants,  to  enforce  liens  on  their 
several  lots,  which  he  alleges  he  has,  by  virtue  of  an  ordinance 
passed  the  16th  of  May,  1863,  by  the  General  Council  and  Mayor 
of  the  city  of  Louisville  for  grading  and  paving  Underbill  street, 
from  the  west  line  of  the  Bardstown  pike  to  the  east  line  of  Broad- 
way, at  the  cost  of  the  owners  of  lots  fronting  said  improvements, 
and  a  contract  made  with  the  Mayor  of  said  city,  with  M.  W. 
Redd,  to  make  said  improvements,  and  for  the  faithful  perform- 
ance on  the  part  of  Redd,  appellee  was  his  surety.     Copies  of  the 
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ordinance,  contract,  the  report  of  the  city  engineer,  and  the  war- 
rants for  the  cost  of  said  improvements  are  filed  as  exhibits  in  the 
case,  and  appellee  alleges  that  the  warrants  for  the  cost  of  the 
work  have  been  assigned  to  him  by  Redd,  and  that  he  is  thereby 
entitled  to  the  amount  due  by  reason  of  said  assigmnent. 

Subsequently  the  action  was  dismissed  as  to  Hepburn,  Barr  and 
\V.  Preston.  And  on  the  7tli  of  April,  1865,  it  appears  that,  on 
motion  of  appellant,  leave  was  given  him  to  withdraw  the  warrant 
filed  against  the  defendant,  S.  J.  Rogers,  and  on  his  further  motion 
the  cause  as  to  said  Rogers  was  dismissed  as  settled.  In  July 
afterwards,  however,  without  any  order  having  been  made  rein- 
stating the  cause  against  said  Rogers,  he  filed  his  demurrer  to  the 
petition,  and  afterwards  filed  an  answer,  in  which  he  does  not  rely 
upon  the  order  dismissing  the  action  as  to  him..  We  assume, 
therefore,  that  it  was  inadvertently  made,  or  was  intended  to  be. 
and  was  certainly  treated  as  having  been  set  aside. 

Upon  final  hearing,  judgment  was  rendered  against  S.  J.  Rogers 
for  $104.41,  with  interest  from  the  2Gth  of  September,  1864,  and 
for  the  further  sum  of  $713.04,  with  interest  from  the  6th  of 
October,  1864,  till  paid,  and  against  M.  P.  Pope  for  the  sum  of 
$l,:3r)8.10  and  $725.78,  with  in  terest  from  the  24th  of  September, 
1804,  till  paid,  and  for  which  several  sums  their  respective  lota 
have  been  sold ;  from  which  judgment  Rogers  and  Pope  have 
appealed. 

From  an  examination  of  the  report  of  the  city  engineer,  it  ap- 
pears that  a  considerable  portion  of  the  assessment  against  appel- 
lants is  for  curbing  done  on  said  streets,  when  there  was  no 
ordinance  for  such  work,  and  no  authority  conferred  on  the  Mayor 
of  the  city  to  contract  for  the  same;  consequently  appellants,  as 
has  been  repeatedly  held  by  this  court,  cannot  be  made  responsible 
for  said  work. 

In  Swneeney  &  McVeigh  v.  Obst,  etc.,  MSS.  opinion,  Septem- 
ber, 1866,  an  analogous  case  to  this,  it  was  said: 

"Curbing  is  not  necessarily  included  in  grading  and 
paving,  and,  unless  there  be  sidewalks,  generally  unnec- 
erisary ;  and  when  there  are  sidewalks,  it  would  probably 
be  more  correct  to  include  the  curbing;  but  however  this 
may  be,  curbing  is  as  distinct  from  grading  and  paving 
as  these  are  from  each  other,  and  unless  the  ordinance 
authorize  the  curbing,  the  Mayor  and  engineer  have  no 
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right  to  put  it  under  contract.  And  if  it  is  done,  and 
the  Council  approve  and  aflSrm  it,  and  permit  the  work 
to  be  done,  the  city,  and  not  the  lot  owners,  must  be 
responsible." 
We  have  before  seen  that  the  curbing  was  not  provided  for  in 
the  ordinance;  consequently  appellants  are  not  responsible. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  dire^.tioDS  to  set  aside  said  sales  of  appellant's  lots,  and  for 
further  proceedings  consistent  with  this  opinion. 

Appellee  should  be  permitted  to  amend  his  pleading,  and  make 
the  city  of  Louisville  defendant  to  his  action,  if  he  should  in 
reasonable  time  desire  to  do  so. 

J  no,  ir.  Barr,  for  dppellants, 

Harris  &  Hagan,  for  appellee. 


Harrison  Thompson  et  al.  v  Henry  Bell. 

Bills  of  Exchange — Failure  to   Present  for  Pasmient  or  Pretext — ^Excuse — 
Liability  of  Endorsers. 

Commercial  intercourse  having  been  entirely  suspended  between  Ken- 
tucky and  the  city  of  New  Orleans^  at  which  place  the  bill  was  payable, 
at  the  time  of  maturity,  the  failure  of  the  holder  to  present  it  for  pay- 
ment '  r  protest  at  that  time,  did  not  operate  to  release  the  endorser. 

appeal  from    FAYETTE    CIRCUIT    COURT. 
September  16,  1867. 

Opinion  of  the  Court  ry  Judoe  Hardin  : 

It  sufficiently  appears  that  the  appellee  was  the  owner  and  holder 
of  the  bill  of  exchange  in  controversy  before  and  on  the  15th  day 
of  December,  1861,  when  the  same  matured,  and  was  payable  in 
tlie  city  of  New  Orleans,  and  that  by  the  Civil  War  then  being 
waged  between  various  Southern  States,  including  Louisiana,  and 
the  Government  of  the  United  States,  and  the  States  adhering 
thereto,  including  Kentucky,  within  which  the  appellee  was,  and 
resided,  commercial  intercourse  between  the  State  of  Kentucky 
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an  dthe  city  of  New  Orleans  was  entirely  suspended,  and  so  con- 
tinud  to  be  from  the  maturity  of  said  bill,  within  the  month  of 
July,  1862. 

TJie  holder  of  the  bill  being  thus  inadvertently  prevented  from 
causing  it  to  be  presented  for  payment,  or  protested,  the  failure 
to  do  so  did  not,  in  our  opinion,  operate  to  release  the  appellants 
froii  this  liability  as  indorsers. 

This  conclusion,  which  renders  the  consideration  of  other  ques- 
tions unnecessary,  seems  to  us  to  be  in  accordance  with  the  de- 
cisions of  this  court  in  the  cases  of  Gravis  against  Tilford,  2 
Dnvall,  108,  and  Bell,  Berkley  &  Co.  v.  Hall's  Exrs.,  etc,  in  same 
volume,  292. 

Wherefore,  perceiving  no  available  error  in  the  judgment,  the 
S'lme  is  affirmed. 


JosiAH  T.  AsHURST  V.  Samuel  Bailey. 

Pleading— Petiton  for  Sale  of  Land— Unanswered. 

A  petition  which  alleges   ability  and   readiness  to  convey  land  and 
states  how  title  is  derived,  which  is  not  an  impossibility,  is  good,  when 
unanswered. 

Judgment  for  Sale  of  Land— Form  and  Subfltance. 

It  is  error  to  adjudge  that  land  be  sold  as  a  whole  when  it  does  not 
appear  that  it  is  not  susceptible  of  division  or  to  direct  that  the  whole 
of  the  proceeds  be  paid  to  the  creditor,  although  it  might  bring  twioe  the 
amount  of  the  debt. 


APPEAL  FBOM  SCOTT  CIEOXJIT  OOUBT. 
September  16,  1867. 

Opinion  of  the  Coubt  by  Judge  Petees: 

The  allegataions  of  the  petition  were  sufficient  to  entitle  appel- 
lee to  the  relief  sought;  she  alleges  her  ability  and  readiness  to 
convey  the  house  and  lot  to  appellant,  tenders  him  a  deed  therefor, 
and  states  how  sh^e  derives  title,  which  is  certainly  not  an  impossi- 
bility, for  she  might  have  been  the  next  of  kin  to  her  husband,  and 
upon  his  death  has  inherited  the  title  to  the  lot,  so  that  she  showed 
by  the  averments  in  her  petition,  which  were  unanswered,  that 
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she  was  entitled  to  a  judgment  for  her  debt,  and  to  a  sale  of  the 
property  for  its  satisfaction. 

But  the  judgment  itself,  in  form  and  substance,  we  cannot  ap- 
prove. Whether  or  not  the  property  is  susceptible  of  division 
does  not  appear.  Be  that  as  it  may,  the  master  is  required  to  sell 
all  the  estate,  even  if  it  should  bring  twice  as  much  as  should  be 
required  to  pay  the  debt,  and  then  to  pay  over  the  whole  of  the 
proceeds  of  the  sale,  when  collected,  to  appellee,  after  retaining 
$30,  his  allowance  for  the  sale  and  paying  the  costs  of  the  suit 
This,  although  an  inadvertence  in  drawing  the  judgment,  as  may 
be  presumed'  is  erroneous  and  prejudicial  to  appellant  Where- 
fore, the  judgment  is  reversedj  and  the  cause  remanded,  with  direc- 
tions to  render  a  judgment  conformable  to  this  opinion. 


T.  C.  BuTLBH  V.  Knott  &  Dunham. 

BiU  of  Exchange — ^Limitation — Subsequent  Promise  Must  Be  Alleged. 

When  an  action  on  a  biU  of  exchange  is  barred  by  limitation,  which 
is  pleaded,  and  a  subsequent  promise  to  pay  is  relied  on  it  must  be 
alle^d,  and  the  statement  that  one  deems  himself  bound  for  the  debt 
cannot  be  construed  to  be  an  unconditional  promise  to  pay. 

APPEAL  FEOM  JEFFERSON  CIECUIT  COURT. 
September  30,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

It  does  not  appear  in  the  record  what  propositions  of  law  was 
submitted  to  the  jury  as  applicable,  to  the  facts  proved,  nor  that 
any  evidence  was  offered  by  appellant  that  was  objected  to  or 
excluded  by  the  court;  consequently,  if  the  judgment  can  be 
reversed,  it  must  be  upon  the  sole  ground  that  the  same  is  clearlv 
against  the  weight  of  evidence.  It  is  not  certified  in  so  many 
words  that  the  bill  of  exceptions  contains  all  the  evidence  intro- 
duced on  the  trial ;  but  if,  by  a  liberal  interpretation  thereof,  it 
be  conceded  that  it  is  in  substance  so  sated,  still  we  do  not  feel 
authorized  to  disturb  the  verdict.  The  proof  does  not  show  that 
appellees,  or  either  of  them,  undertook  or  promised  to  pay  the  lebt 
within  five  years  after  its  maturity,  and  the  statute  of  limitations 
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is  pleaded  and  relied  upon  by  both  of  them.  Brown  proves  that 
Knott  stated  to  him  that  he  had  paid  over  to  Dunham  the  one-half 
of  the  debt,  which  he  intended  to  be  applied  as  a  pnvmeDt  pro 
tanto  on  said  debt,  and  as  "he  deemed  he  was  liable  atid  bound" 
for  the  amount  of  the  bill,  *'he  would  not  make  any  defense  to  this 
action."  This  cannot  be  construed  as  an  unconditional  and  direct 
promise  to  pay  the  debt,  nor  was  it  so  regarded  by  Brown,  because 
the  action  is  brought  on  the  bill  of  exchange,  and  a  subsequent 
promise  to  pay  the  debt  is  not  alleged.  But  the  whole  sentence  i? 
the  expression  by  Knott  of  his  belief  that  he  was  still  bound  to 
pay  the  debt,  and  while  he  continued  in  that  belief,  he  would  make 
no  defense  to  the  action.  But  after  he  became  better  informed 
on  the  subject*  he  resolved  i;pon  a  different  course  of  conduct,  as 
the  result  proved,  for  he  did  defend  the  action,  and  availed  himself 
of  all  the  defenses  that  he  believed  he  could  make  effectual.  And 
having  succeeded,  we  perceive  no  error  prejudicial  to  appellants, 
and  the  judgment  must  be  aflSrmed. 


M.   TlIORNSBDRRY  ET  AL   V,  H.   G.   ClIANEY. 

Rebellion — Forfeiture  of  Property— Judgment  of  a  Court. 

Though  a  defendant  had  taken  up  arms  against  his  government  he 
could  not  be  deprived  of  his  property  until  there  was  a  judgment  of 
forfeiture  by  a  court  of  competent  jurisdiction. 

APPEAL  FROM  PIKE  CIRCUIT  COURT. 
September  13,  1867. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  evidence  authorizes  the  conclusion  that  appellee  had  been 
a  soldier  in  the  Confederate  army,  and  whether  or  not  he  had  been 
paroled  by  Col.  Dills  is  not  in  issue,  and  is  not  material  in  this 
controversy,  for  if  it  were  proper  to  arrest  him,  and  appellant  had 
an  order  from  his  superior  oflBcer  to  make  the  arrest,  neither  the 
commanding  officer,  nor  appellant,  had  any  legal  power  or  right  to 
take  the  property  of  appellee. 

Even  if  he  had  taken  up  arms  against  his  government,  the 
military  authority  was  not  authorized  to  sit  in  judgment  in  the 
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case,  and  he  could  not  rightfully  be  deprived  of  his  property, 
unless  the  property  captured  had  been  used  to  aid  in  the  rebellion, 
of  which  there  is  no  evidence,  until  there  was  a  judgment  of  for- 
feiture by  a  court  of  competent  jurisdiction  to  try  and  determine 
the  question. 

As  therefore  the  instruction  of  the  court  below  was  not  in  con- 
flict, but  in  accordance  with  this  view,  and  the  evidence  authorized 
the  verdict.  Xo  error  is  perceived,  and  the  judgment  must  be 
affirmed. 


H.  Mereifield  v.  Wm.  Lucas. 

Pleading— Petition— Mortgage  Exhibits— Rule  to  File— New  Trials. 

When  a  petition  discloses  the  existence  of  a  mortgage  and  proposes  to 
file  it,  it  is  in  the  power  of  the  defendant  to  compell  the  plaintiff  to  do 
so,  but  if  he  fails  to  exercise  this  right,  or  to  interpose  any  other  objection 
to  the  judgment  in  the  circuit  court,  the  irregularity  is  not  a  cause  for 
reversal. 

APPEAL    FROM   RUSSELL    CIRCUIT    COURT. 
September  18,  1867. 

Opinion  of  the  Court  by  Judge  IIardix  : 

The  mortijagc,  from  the  appellant  to  the  appellee,  as  copied  into 
the  triuiscript  by  the  clerk  from  the  County  Court  records,  cannot 
be  rc^.<r<lcd  bv  this  court  as  part  of  the  record. 

Disroijardiniz:  the  mortgage,  and  tlie  fnct?*  it  tends  to  disclose,  as 
to  tlie  personal  properly  mortgaged,  the  only  question  which  we 
deem  important  in  the  case  is,  whether  the  failure  of  the  plaintiff 
to  file  the  mortgage,  as  an  exhibit  proffered  by  him,  is  an  available 
cause  of  reversal  in  this  court. 

The  mortgage  is  referred  to  as  an  exhibit,  but  is  not  made  part 
of  the  petition,  which  vseems  to  })revent  a  valid  cause  of  action 
upon  its  ft'ce.  As  the  petition  discloses  the  existence  of  the  mort- 
gage, and  pro])oses  to  file  it,  it  was  in  the  power  of  the  defendant 
to  compel  the  plaintiff  to  do  so  by  a  rule,  but  failing  to  exercise 
this  right,  or  to  interpose  any  other  objection  to  the  judgment  in 
the  Circuit  Court,  the  irregularity  is  not  a  cause  for  a  reversal  in 
this  court- 
Wherefore,  the  judgment  is  affirmed. 
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Thos  G.  Quinn  v.  S.  T.  J.  Coleman  Et  Ax. 

Courts  of  Foreign  States— Jurisdiction  of  Person— Restraining  Sale  of  Land 
in  this  State— Defective  Title. 

Where  a  deed  to  land  in  this  state  has  been  adjudged  a  mortgage  by  a 
court  of  an  other  state  that  oourt  having  jurisdiction  of  the  person^  may 
restrain  the  grantee  in  said  deed  from  selling  the  land. 


September  13,  1867. 

Opinion  op  the  Court  by  Judge  Welliams  : 

The  deed  from  Mrs.  Frazer  to  Jno.  Hill  of  the  land  in  con- 
troversy, dated  in  November,  1858,  recites  a  consideration  of 
fifteen  thousand  dollars. 

This  deedjon  petition  of  Frazer  v.  Hill,  was  adjudged  to  be  a 
mortgage  by  the  Superior  Court  of  Cincinnati,  Ohio,  where  the 
vendee.  Hill,  lived,  and  which  had  jurisdiction  of  his  person,  and 
to  restrain  him  from  proceeding  to  sell  said  land  under  said  deed, 
or  to  execute  the  trust  which  it  did,  and  said  judgment  and  re- 
straining order  has  never,  so  far  as  the  record  of  said  court  shows, 
been  dissolved  or  discharged,  and  Frazer,  having  substantially 
complied  with  the  judgment  of  the  court  by  paying  the  mortgage 
debts,  there  is  no  apparent  reason  why  the  injimction  should  be 
disturbed. 

This  injunction  was  in  full  force,  so  far  as  appears  from  the 
record,  when  John  Hill,  by  deed  dated  July  17,  1863,  attempted 
to  convey  this  land  to  A.  P.  Hill  for  the  recited  consideration  of 
two  hundred  dollars;  nor  has  it  been  since  disturbed,  so  far  as 
appears  in  this  record.  A.  P.  Hill  was  the  attorney  of  John  Hill, 
negotiated  the  loan  to  Frazer,  drew  the  deed  and  power  of  attor- 
ney from  the  latter  to  John  Hill,  drew  the  answer  and  conducted 
John  Hill's  defense  to  Frazer's  suit ;  therefore  had  full  knowledge 
of  everything  in  the  record,  and  must  have  known  that  the  deed 
of  John  Hill  to  him  was  in  utter  disregard  of  said  injimction. 

A.  P.  Hill  claimed  a  fee  of  two  hundred  dollars  from  Frazer, 
and  claimed  that  this  attached  to  John  Hill's  mortgage,  as  is 
apparent  from  the  latter's  answer  in  the  Ohio  suit,  and  we  must 
presume  that  this  deed  from  John  Hill  to  him  was  for  the  purpose 
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of  securing  this  claimed  fee,  notwithstanding  the  court  had  re- 
jected it  as  a  mortgage  claim,  and  thus  to  obtain  an  illegal  advan- 
tage, he  caused  his  client  to  make  an  illegal  deed,  in  violation  of 
the  order  of  injunction,  and  this  illegality  taints  all  the  sub^- 
quet  deeds. 

The  recited  consideration  of  $200  in  John  Hill's  deed  to  A.  P. 
Hill  for  premises,  his  deed  from  Frazer  recited  a  consideration  of 
$15,000,  was  90  wholly  insignificant  as  to  arouse  a  vigilant  inquiry 
upon  the  part  of  even  an  ordinarily  prudent  subsequent  vendee, 
and  especially  of  Sower,  whose  deed  from  A.  P.  Hill  bears  the 
same  date  of  John  Hill's  deed  to  A.  P.  Hill. 

Frazer  seems  to  have  remained  in  posession  of  the  land  until 
some  of  the  appellees,  proceeding  in  the  Kenton  Circuit  Court  lo 
foreclose  their  mortgage  on  these  premises  made  by  Frazer,  had 
the  premises  put  into  a  receiver's  hands,  to  be  rented  out  and 
the  rents  marshalled  to  pay  on  these  mortgaged  debts,  Coleman 
having  rented  from  the  receiver,  Quinn,  by  some  means,  seems  to 
have  gotten  a  tenant  on  the  land  after  the  court  ordered  it  into  a 
receiver's  hands,  but  none  of  the  vendees,  from  A.  P.  Hill  down 
to  him,  seem  ever  to  have  held  by  possession.  Miller,  who  seems 
also  to  be  a  lawyer  by  profession,  and  to  have  claimed  a  fee  of 
$200  from  old  man  Frazer,  appears  mainly  to  have  been  instru- 
mental in  procuring  Quinn,  the  appellant,  to  purchase  this,  land 
of  Davis,  who  had  purchased  of  Sower,  not  only  telling  Quinn 
that  the  title  was  good,  when  he  knew  the  court  had  already 
decided  that  Frazer's  deed  to  John  Hill  was  a  mortgage,  and  had 
enjoined  him  from  selling  the  premises,  but  concealed  from  Quimi 
the  pregnant  fact  that  John  Hill  only  held  a  mortgage,  which  was 
then  fully  discharged,  but  referred  him  to  A.  P.  Hill,  Miller's 
confederate  in  trying  to  wring  from  old  man  Frazer  an  unconscien- 
tious fee  of  $400,  and  thus  Quinn  was  duped  by  those  interested, 
which  need  not  have  been  had  he  inquired  of  those  tenants  who  had 
the  place  under  rent  from  the  receiver  of  the  Kenton  Circitu 
Court 

The  facts  and  circumstances  should  have  admonished  any  ordi- 
narily prudent  purchaser  of  the  situation  of  this  title,  and  if 
Quinn,  who  seems  to  have  been  an  unsuspecting  purchaser,  has 
been  overreached  by  Miller  or  A.  P.  Hill,  he  should  look  to  them 
for  reimbursement,  as  both  of  these  gentlemen  appear  rather  tm- 
gracefully  upon  this  record. 
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The  Circuit  Court  properly  discharged  Quinn's  injunction  and 
dismissed  his  petition. 

Wherefore,  the  judgment  is  affirmed. 


Hawkins  &  Carlisle,  for  appellant, 
Stevenson  &  Myers,  for  appellees. 


Wm.  Allin  i;.  Armstead  Bowen. 

Land — Sale  of  by  Tract — Quantity — ^More  or  Less— Validity  of  Sale. 

Where  land  is  sold  by  the   tract,  the  actual  puantity,  more  or  less, 
cannot  invalidate  the  sale. 


APPEAL  FEOM   CLARKE  CIRCUIT  COURT. 
September  16,  1867. 

Opinion  of  the  Court  by  Judge  Kobertson  : 

The  land  is  sufficiently  identified  by  the  record;  and  having 
been  sold  hy  the  tract  as  containing  about  62 V^  acres,  whether  it 
contains  precisely  that  quantity  or  only  70  or  only  50  acres,  the 
actual  quantity,  more  or  less,  cannot  invalidate  the  sale,  especially 
as  Allin,  the  owner,  represented  it  as  a  tract  of  62ll>  acres. 

And  seeing  no  reason  for  setting  the  sale  aside,  this  court  cannot 
reverse  the  judgment,  which  is  therefore  affirmed. 
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M.  E.  PiEBCE  V.  Cobb,  Christy  &  Co. 

Infants— SeiYice  of  Summons  On. 

Where  the  defendant  is  an  infant  under  the  age  of  14  years,  the 
ser^'ioe  must  be  on  him  and  his  father  or  guardian  if  to  be  found,  if  not 
then  upon  his  mother  or  any  other  person  having  the  care  or  control  of 
him.    When  the  infant  is  over  14  years  it  must  be  served  on  him 

Sheriff's  Setnm. 

Wlien  the  sheriff's  return  shows  that  the  summons  was  served  on 
the  father  and  his  infant  daughter,  it  will  be  presumed,  in  the  absence 
of  proof,  that  the  infant  was  under  the  age  of  14  years. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 
September  14,  1867. 

Opinion  of  the  Court  by  Judge  Hardin: 

On  the  question  as  to  the  service  of  process  on  the  infant  appel- 
lant, we  incline  to  the  opinion  that  the  facts  returned  by  the  sheriff 
show  a  valid  service,  according  to  the  81st  section  of  the  Civil 
Code,  even  if  it  suflSciently  appeared  that  the  appellant  was  at  the 
time  under  14  years  of  age.     Said  section  provides  that — 

"Where  the  defendant  is  an  infant,  under  the  age  of  14  years, 
the  service  must  be  upon  him  and  his  father  or  guardian ;  or,  if 
neither  of  these  can  be  found,  then  upon  his  mother,  or  any  other 
white  person  having  the  care  or  control  of  the  infant.  Where  the 
infant  is  over  14  years  of  age,  service  on  him  shall  be  sufficient." 

The  sheriff's  return  on  the  attachment  states  that  he  delivered 
a  "summons  to  Daniel  Pierce  and  to  !Mary  Elizabeth  Pierce,  his 
infant  daughter." 

But  it  is  not  distinctly  shown  that  the  appellant  was  at  the 
time  under  14  years  of  age.  In  the  absence  of  satisfactory  proof 
to  the  contrary,  the  sheriff  must  be  presumed  to  have  done  his 
dutv  under  the  sanction  of  his  oath;  and  we  do  not  think  the 
mere  expression  of  an  opinion  by  a  single  witness  that  the  party 
was  "about  thirteen  years  of  age"  is  sufficient  to  repel  the  pre- 
sumption that  the  officer  properly  served  the  summons  upon  due 
inquiry  and  information  as  to  the  age  of  the  infant. 

Without  renewing  at  length  the  transactions  and  proceedings 
5 
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leading  to  the  judgment  now  before  this  court  for  revision,  it 
seems  to  us  the  judgment  and  return  of  the  execution  there  in  the 
Kenton  Circuit  Court  sufficiently  established  the  indebtedness  of 
Daniel  Pierce  to  the  appellants,  and  his  insolvency ;  and  we  think 
it  was  further  sufficiently  established  that  the  purchase  and  con- 
veyance from  Welch  to  the  appellant  was  procured  and  the  consid- 
eration thereof  paid  by  Daniel  Pierce,  without  any  valuable  con- 
sideration from  the  appellant,  and  was  fraudulent  as  to  the  appel- 
lees, whose  debt  existed  prior  to  said  purchase  and  conveyance,  and 
that  the  judgment  was  unauthorized  by  the  pleadings  and  evidence 
in  the  cause. 

Wherefore,  the  judgment  is  affirmed. 

Hallam  &  Webster ,  for  appellant 

Hawkins  &  Root,  for  appellee. 


Malvina  Eldee  Et  Al.  v.  Axex.  C.  Lucas. 

Personal  Representation — Suit  on  Bond— Form  of  Judgment. 

By  failure  to  answer  the  appellant  admits  that  she  has  assets  in  her 
hand  sufficient  to  pay  the  debt,  but  the  judgment  is  rendered  against 
her  de  propriis  bonis.  Held  that  the  judgment  cannot  be  sustained  in 
the  form  in  which  it  is  rendered,  it  should  have  been  rendered  to  be 
levied  of  assets  in  her  hands. 

APPEAL  FROM  SCOTT  CIBOUIT  COURT. 
September  16,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  brought  by  appellee  against  ]VIrs.  Elder,  as  the 
personal  representative  of  Ifapoleon  McDowell,  deceased,  who  was 
his  guardian,  James  C.  Lemon,  as  the  surety  of  said  McDowell  in 
his  guardian  bond,  and  William  Lucas,  as  the  surety  of  Mrs. 
Elder  in  he  radministration  bond,  to  recover  of  them  the  sum  of 
about  two  hundred  dollars,  alleged  to  be  due  an  dowing  him  hy 
the  personal  representative  of  said  McDowell. 

Process  was  executed  on  Lemon  and  Mrs.  Elder,  and  returned 
as  to  Lucas,  that  he  was  no  inhabitant  of  the  county. 
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At  the  May  term,  1866,  of  the  Scott  Circuit  Court  a  joint  judg- 
ment was  rendered  against  the  defendants,  upon  whom  the  process 
had  been  executed,  tiiey  having  failed  to  answer,  and  the  cause 
continued  as  to  Lucas,  and  Mrs.  Elder  and  Lemon  have  appealed. 

The  facts  stated  in  the  petition  constitute  a  good  cause  of  action 
against  appellants,  in  tlie  respective  characters  in  which  they  are 
Bued ;  and  as  Mrs.  Elder  was  sued  in  her  fiduciary  character,  and 
the  judgment  is  rendered  against  her  de  propriis  bonis,  the  only 
question  is,  can  the  judgment  be  sustained  in  the  form  in  which 
it  is  rendered  ?  That  question,  we  think,  must  be  answered  in  the 
negative. 

By  failing  to  answer,  Mrs.  Elder  admits  that  she  has  assets  in 
her  hands  of  her  intestate  sufficient  to  pay  the  debt,  but  whether 
she  admits  it,  or  had  denied  it  in  an  answer,  and  assets  had  been 
found  in  her  hands  sufficient  to  pay  the  demand  by  the  verdict  of 
a  jury,  still  in  neither  event  would  the  court  below  have  been 
autiiorized  to  render  a  personal  judgment  against  her;  but  it 
should  have  been  rendered  to  be  levied  of  assets  in  her  hands  to 
be  administered.     (Botts'  Admr.  v.  Fitzpatrick,  5  B.  M.,  397). 

Wherefore,  the  judgment  being  erroneous,  is  reversed,  and  the 
cause  remanded,  with  directions  to  render  judgment  as  her-^in 
directed,  and  for  further  proceedings  consistent  herevrith. 

Polk  £  Campbellj  for  appellants. 
Shepherd,  for  appelhes. 


Chas.  Gilkey  et  al.  v.  O.  H.  Tipton  et  al. 

Land— Equitable  Title— WiU&— Descent— CoUateral— Kindred. 

Tipton  executed  his  title  bond  to  his  son-in-law,  Gilkey,  for  100  acres 
of  land  and  upon  the  payment  of  the  purchase  price  was  to  make  a  deed. 
Gilkey  paid  one -half  of  the  price  of  the  land  and  the  other  half  having 
been  given  to  him  as  an  advancement  by  Tipton.  After  this,  and  before 
her  father's  death,  Mrs.  Gilkey  died,  leaving  one  child,  a  son.  Her  father 
then  died  intestate;  Gilkey  then  died  intestate  leaving  all  his  property 
to  his  said  minor  son,  and  then  to  his  brother  in  case  his  son  should 
die  without  issue.  The  land  was  conveyed  to  young  Gilkey  by  commission- 
er's deed.  Young  Gilkey  having  died  intestate  and  without  issue;  the 
question  is  whether  the  contingent  devisees  of  the  elder  Gilkey  take  the 
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land  or  the  collateral  kindred  of  young  Gilkey,  on  his  mother's  side :  Held 
that  the  title  passed  to  the  contingent  devisees  under  the  will  of  the 
elder   Gilkey. 

APPEAL   FROM   MONTGOMERY   CIRCUIT   rOtTCT 
September  17,  1867. 

Opinion  of  the  Court  by  Judge  Williams  : 

January  1,  1846,  John  P.  Tipton  executed  his  title  bond  to  hia 
son-in-law,  David  T.  Gilkey,  for  one  hundred  acres  of  land,  at  the 
price  of  $35  per  acre,  to  be  paid  in  three  equal  annual  install- 
ments, and  upon  payment  Tipton  was  to  convey  the  land  by  gen- 
eral warranty  deed 

After  this,  and  before  her  father's  death,  Mrs.  Gilkey  died, 
leaving  one  child,  a  son. 

Her  father  then  died  intestate,  and  in  the  settlement  of  liis 
estate,  D.  T.  Gilkey  asserted  that  he  was  only  to  pay  one-half  of 
the  purchase  price,  the  other  being  an  advancement  by  his  father- 
in-law.  D.  T.  Gilkey  then  died  testate,  leaving  all  his  property 
to  his  minor  son,  by  his  deceased  wife,  and  then  to  his  brothers 
in  case  his  son  should  die  without  issue.  The  judgment  settling 
the  rights  of  the  intestate  Tipton  was  brought  to  this  court  for 
revision,  in  which  this  court  held  that  Gilkey  "was  to  pay  one-half, 
and  for  the  value  of  the  other  half,  $1,750,  he  was  to  account  as 
an  advancement ;  the  court  also  ordered  a  conveyance  to  the  minor 
son  of  Gilkey,  which  was  afterwards  consummated  by  the  commis- 
sioner's deed,  but  in  which  a  mistake  as  to  the  name  of  the  young 
Gilkey  was  made. 

The  young  Gilkey  having  died  intestate  and  without  issue,  this 
suit  was  brought  by  his  collateral  relatives,  on  his  father's  side, 
and  who  were  the  contingent  devisees,  under  his  will,  against  the 
collateral  relatives  on  the  mother's  side,  to  have  said  deed  cor- 
rected, and  for  the  possession  of  the  100  acres  described  in  the  title 
bond  of  J.  P.  Tipton  to  I).  T.  Gilkey,  and  for  a  division  of  his 
other  estate.  The  other  estate  was,  by  judgment  of  the  court, 
equally  divided  between  the  collaterals  of  the  father  and  mother, 
of  which  there  is  no  complaint.  But  the  100  acres  was  adjudged 
to    the  mother's  kindred,  and  this  is  the  sole  error  complained  of. 

It  is  a  simple  question  whether  the  young  Gilkey  derived  the 
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land  from  his  father  or  mother,  for  if  from  the  former,  the  judg- 
ment is  erroneous ;  if  from  the  latter,  it  is  right." 

The  mother  died  before  her  father,  therefore  she  could  inherit 
nothing  from  him. 

What  she  took  from  her  father  must  therefore  have  been  by 
gift,  and  if  of  land,  must  be  evidenced  by  writing;  the  only 
writing  exhibited  relative  to  this  100  acres  is  a  title  bond  to  her 
husband  to  convey  to  him  by  general  warranty  deed  in  considera- 
tion of  $3,500  to  be  paid. 

The  husband  proved,  in  the  first  case,  that  one-half  of  this  price 
— that  is,  $1,750 — was  given  to  him  as  an  advancement,  and  there- 
fore he  was  only  required  to  pay  the  other  $1,750.  It  is  very 
evident  that  there  was  no  partition  of  the  land  into  50  acre  tracts, 
nor  was  there  a  sale  by  such  lots ;  it  was  a  sale  in  gross,  and  all 
the  land  stands  on  the  same  footing,  and  all  derived  by  the  minor 
son  from  the  same  parents. 

To  say  that  Tipton  gave  to  his  daughter,  Mrs.  Gilkey,  fifty 
acres  of  land  is  to  contradict  the  only  written  evidence  of  the  title. 
To  say,  as  this  court  did  say,  that  Tipton  gave  to  his  son-in-law 
one-half  the  purchase  price  of  the  land  by  way  of  advancement  is 
to  conform  to  the  written  obligation,  and  still  settle  the  matter 
according  to  the  proof,  and  violate  no  rule  of  law. 

It  was  a  sale  of  the  land  to  the  son-in-law,  and  a  gift  of  one-half 
of  the  purchase  price  to  him  as  advancement.  If  the  bond  be 
adhered  to,  the  equitable  title  was  in  D.  T.  Gilkey,  and  which 
he  devised  to  his  minor  son ;  if  the  bond  be  not  adhered  to,  then 
his  grandfather,  and  his  father  would  lose  his  entire  purchase  and 
the  $1,750,  which  he  actually  paid  out  of  his  own  means. 

Had  the  conveyance  of  the  100  acres  been  consummated  by  a 
deed  in  conformity  to  the  bond,  there  could  be  no  rational  doubt 
as  to  the  parent  from  whom  the  minor  son  would  derive  it ;  this, 
however,  not  being  done,  cannot  alter  either  the  source  whence  he 
derives  the  land,  nor  change  the  rights  of  the  parties. 

The  court  radically  erred  in  adjudging  any  part  of  the  100  acres 
to  the  collateral  kindred  on  the  mother's  side,  but  should  have 
adjudged  that  it  passed  according  to  the  last  will  of  David  T. 
Gilkey. 

Wherefore,  the  judgment  is  reversed  as  to  the  100  acres  of 
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land,  with  directions  to  the  court  below  to  render  judgment  in 
accordance  to  this  opinion. 

Turner  &  Seaver,  for  appellants. 

Hovston,  Brock,  for  appellees. 


Willis  Field  v.  Ambrose  Young  et  al. 

Trusts— Jurisdiction  of  Circuit  Court. 

A  circuit  court  has  jurisdiction  to  effectuate  a  trust  by  the  sale  of 
land  to  relieve  it  of  encumbrance  and  to  reinvest  the  surplus  for  the 
beneficiaries. 

Same— Mode  and  Time  of  Sale— Discretion  of  the  Court— Consent  of  Infants. 

No  other  law  than  the  deed  of  trust  and  the  sound  discretion  of  the 
oourt  prescribes  the  mode  or  time  of  sale.  The  court  has  the  power  to 
make  a  sale  without  the  consent  of  the  infant  benefioiai'ieB. 

Deed  of  Trust — Grantor's  Capacity— Purchaser  at  Decretal  Sale  Secure— Im- 
peachment. 

When  the  evidence  preponderates  in  favor  of  the  grantor's  capacity, 
and  there  is  no  implication  of  fraud  or  improper  influence  and  the  court 
having  so  adjudged,  the  purchaser  wiU  be  secure  against  any  probable 
impeachment  of  the  deed  hereafter. 

APPEAL  FBOM  VfOODFORD  CIKCUIT  COURT. 
September  20,  1867. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  Circuit  Court  had  jarisdiction  to  effectuate  the  trust  by  a 
sale  of  the  land  to  relieve  it  of  encumbrances,  and  to  reinvest  the 
surplus  for  the  use  of  th(/  beneficiaries.  And  no  other  law  than 
the  deed  itself,  and  the  sound  discretion  of  the  court,  prescribed 
the  mode  or  time  of  sale.  The  mode  and  time  adopted  by  the 
decree  of  sale  seem  to  have  been  reasonable  and  proper,  and  were 
not  illegal.     The  sale  itself  seems  to  have  been  fair  to  all  parties, 
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and  to  have  been  substantially  conformable  with  the  order  of  sale. 

The  proceeding  was  not  under  statutory  authority  for  the  benefit 
of  infants.  The  court  had  power  to  make  the  sale,  without  the 
consent  of  the  infant  beneficiaries,  but  they  were  parties,  and  will 
be  concluded. 

The  evidence,  intrinsic  and  extrinsic,  preponderates  in  favor  of 
the  grantor's  capacity;  and  there  is  no  implication  or  fraud  or 
improper  influence,  and  the  court,  having  so  adjudged,  the  pur- 
chaser will  be  secure  against  any  probable  impeachment  of  the 
deed  hereafter. 

If  or  do  we  consider  any  other  exception  to  the  sale  to  be  avail- 
able. 

Wherefore,  the  judgment  overruling  all  the  exceptions  and 
confirming  the  sale  is  approved  and  aflSrmed. 

McLeodj  for  appellant. 

Kinhead  &  Buckner,  Porter  &  Oreathouse,  for  appellee. 


John  M.  Delph  v.  John  Fixnel  et  al. 

Contracts — Lease — ^Forfeiture — ^Non-Payment  of  Rent. 

Where  by  the  terms  of  a  lease  it  is  stipulated  that  the  lessor  may  re- 
enter, upon  the  failure  to  pay  rent,  the  lessor  may  annul  the  contract 
and  is  entitled  to  the  possession. 

Written  Contract — ^Loss  of  Improvements. 

The  lessee  having  failed  to  execute  the  written  contract  for  the 
rent  of  the  premises  the  lessor  was  entitled  to  recover  the  possession. 
But  as  snoh  recovery  would  involve  the  loss  of  the  improvement  the 
lessee  may  elect  to  execute  the  writing  or  submit  to  eviction. 

September  30,  1867. 

Opinion  of  the  Couet  by  Judge  Hardin  : 

Although,  by  the  terms  of  the  lease  to  Fiimell,  the  failure  to 
pay  the  stipulated  rent  of  the  22  feet  of  ground  within  30  days 
after  any  installment  should  be  due,  the  appellant  was  entitled  to 


92'  Kentucky   Opinions. 

Opinion    of   the    Court. 

re-enter  the  premises,  and  annul  the  lease,  yet,  as  the  petition  does 
not  seem  to  seek  a  forfeiture  on  that  ground,  but  on  the  ground  of 
an  alleged  failure  of  the  appellant  to  execute  and  perform  the 
new  contract,  for  the  leasing  of  the  same  ground  enlarged  by  the 
adjoining  20  feet  of  ground,  it  seems  to  us  the  court  did  not  err 
in  refusing  to  annul  the  lease. 

We  are  of  the  opinion  that  the  plaintiff  was  entitled  to  recover 
of  the  appellee,  Kehol,  a  rent  of  sixty  dollars  per  annum  for  the 
use  and  occupation  of  said  adjoining  ground  of  20  feet  front,  the 
averments  of  the  petition  being  deemed  sufficient  for  that  object, 
and  it  appearing  from  the  evidence  of  O'Xeal  and  Dunn  that, 
although  Kehol  did  not  execute  the  written  lease,  signed  by  the 
appellant,  he  did  agree  with  him  to  rent  the  ground,  and  his  sub- 
tenant erected  a  kitchen  on  it,  which  became  part  of  the  premises 
rented  by  the  appellee's  agent  to  Dunn. 

There  being  no  written  contract  for  the  rent  of  the  20  feet  of 
ground  executed  by  the  appellee  Kehol,  the  plaintiff  was  also  enti- 
tled to  recover  the  possession  of  it>  unless  the  said  appellee  would 
execute  the  lease  in  writing.  But  as  such  a  recovery  would 
involve  the  loss  of  improvements,  it  seems  to  us,  for  this  and  other 
reasons,  that  Kehol  should  be  allowed,  on  the  return  of  the  cause, 
to  elect  whether  he  will  execute  the  written  contract,  or  submit  to 
a  judgment  of  eviction  as  to  the  20  foot  lot. 

Wherefore,  tlie  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Harrison  &  Bennett,  for  appellants. 
H.  Pope,  for  appellees. 


James  Gabvin's  Exob.  v.  Wm.  Gabvin. 

Wills — Constniction — Second  Bequest— Codicil — ^Revocation. 

A  second  request  in  a  will  or  codicil  thereto  may  operate  construc- 
tively to  revoke  a  former  one  without  an  express  statement  in  the  will 
or  codicil  that  such  was  the  testator's  intention,  yet  to  authorize  such 
a  construction  the  intention  of  the  testator  to  fjfive  the  last  legacy  in 
lien  of  the  first  must  be  fairly  deducible  from  the  testamentary  writing 
itself. 
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APPEAI.  FBOM  LOUISVILLE  OHANOEBY   COUET. 

September  26,  1867. 
Opinion  of  the  Coubt  by  Judge  Habdin  : 

Although  it  is  true,  as  insisted  for  the  appellant,  that  a  second 
bequest  in  a  will  or  codicil  thereto  inaj  operate  constructivelj  to 
revoke  a  former  one,  without  an  express  statement  in  the  will  or 
codicil  thgt  such  was  the  testator's  intention,  yet  to  authorize  such 
a  construction,  the  intention  of  the  testator  to  give  her  last  legacy 
in  lieu  of  the  first  must  be  fairly  deducible  from  the  testamentary 
writing  itself.  There  does  not  seem  to  be  any  such  inconsistency 
between  the  intention  as  expressed  in  the  2 2d  clause  of  the  will  of 
James  Garvin,  to  appropriate  $5,000,  to  be  bestowed  by  William 
Garvin  "upon  such  religious  or  charitable  objects  as  he  may  see 
fit,"  and  the  subsequent  provision  for  his,  as  one  of  the  residuary 
devisees;  nor  is  the  latter  provision  accompanied  by  any  such 
qualifying  or  explanatory  words  as  would  be  sufficient,  in  our 
opinion,  to  work  a  revocation  of  the  bequest  of  $5,000,  made  as  it 
was  for  peculiar  reasons  for  objects  and  purposes  not  individually 
beneficial  to  William  Garvin.  And  as  the  judgment  of  the  court 
below  conforms  to  our  construction  of  the  will,  the  same  is  affirmed. 

TT.  F.  Barrett,  W.  R,  Thompson,  for  appellant 

Qazlay,  for  appellee. 


David  Cleaveb  v.  W.  P.  Beauchamp. 

Summons— Correction— Return  by  Sheriff— Petition  Taken  for  Confessed. 

The  court  properly  allowed  an  amendment  of  the  return  on  the 
summons  showing  the  senioe  was  not  on  Sunday  as  the  original  by 
mistake  imported,  and  the  return  that  the  order  taking  the  petition  for 
confessed  was  not  premature. 

Injunction— ^Reversal  of  Judgment— Effect  to  Dissolve. 

The  judgment  of  the  court  of  appeals  reveising  a  judgment  perpet- 
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uating  an  injunction  and  remanding  the  case  for  only  an  aaseMment,  etb^ 
had  the  legal  effect  to  disolve  the  injunction. 

Appeal  Bonds— Injunction  Bonds— Liability— Confessed— Failnte  to  Answer. 
Same— Preliminary  Suits. 

The  entire  liability  being  confessed  by  failing  to  answer  the  allega- 
tion charging  it,  there  was  no  necessity  for  preliminary  suits  on  the 
appeal  and  injunction  bonds. 

APPEAL  FKOM  MARION    OIEOUIT  OOUET. 
July  3,  1867. 

Opinion  of  the  Court  by  Judge  Robeetson  : 

Upon  the  aflSdavit  of  the  Deputy  Sheriff  who  executed  the  sum- 
mons on  the  appellant  Cleaver,  the  Circuit  Court  properly  allowed 
an  amendment  of  his  return,  showing  that  the  service  was  not  on 
Sunday,  as  the  original  return  imported  by  a  mistake  as  to  the 
day  of  the  month  when  the  summons  was  served.  And  the  return, 
as  thus  corrected,  showing  that  the  order  taking  the  petition  for 
confessed  was  not  premature ;   that  judgment  was  right. 

The  judgment  of  this  court  reversing  that  of  the  Circuit  Court, 
perpetuating  the  injunction  in  which  the  appellant  Cleaver  was 
surety,  and  remanding  the  case  for  only  an  assessment  of  rent=^, 
improvements  and  deterioration,  had  the  legal  effect  of  dissolving 
the  in  junction.  ,But  the  petition  moreover  alleges  that  the  injunc- 
tion was  dissolved;  and  that  allegation  was  confessed.  Cleaver 
therefore  appears  to  be  liable  for  the  rents,  which,  among  other 
things,  had  been  enjoined.  That  liability  commenced  with  ihe 
execution  of  the  injunction  bond.  He  appears  to  be  liable  also 
on  the  appeal  bond  for  rents  due  before  the  injunction. 

This  entire  liability  being  confessed  by  failing  to  answer  the 
allegations  charging  it,  there  was  no  necessity  for  preliminary 
suits  on  the  appeal  and  injunction  bonds  to  fix  the  liability. 

Nor  was  there  any  necessity  for  an  assessment  of  rents,  improve- 
ments and  waste ;  because  the  petition  charges  that  the  waste  was 
equivalent  to  the  improvements,  and  that  the  rent  was  worth  $50 
a  year,  and  those  allegations  were  confessed.  Consequently,  the 
judgment  being  for  the  rent  only  at  the  rate  of  $60  a  year,  we  see 
no  substantial  error  in  it  to  the  prejudice  of  the  appellant  Cleaver. 

Wherefore,  the  judgment  is  aflSrmed. 
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M.  G.  Carteb  V.  S.  Eifobh. 

New  Trial— Newly  DiicoTered  Testimony— Affidavits. 

On  an  application  for  a  new  trial,  based  on  the  grounds  of  newly  dis- 
oovered  evidence,  where  not  sustained  by  the  affidavits  of  others  than  the 
appellant,  the  court  is  not  authorized  to  grant  a  new  trial  on  that  ground 
alone. 

APPEAL  FBOM   OABTBB  OIBCUIT   COUBT. 
July  4,  1867. 

Opinion  of  the  Cotibt  by  Judge  Hardin  : 

The  fact  that  Ghent,  one  of  the  jury,  was  one  of  the  command 
of  which  the  appellee  was  acting  as  Colonel  at  the  time  the  mule 
is  alleged  to  have  been  taken  from  the  appellant  was  not,  in  our 
opinion,  a  sufficient  reason  for  granting  a  new  trial,  and  as  the 
application  for  a  new  trial,  so  far  as  it  was  based  on  the  ground 
of  newly  discovered  testimony,  material  for  the  appellant  was  not 
sustained  by  the  affidavits  of  others  than  the  appellant,  the  court 
was  not  authorized  to  grant  a  new  trial  on  that  ground. 
.  The  instructions  are  not  copied  in  the  record,  and  there  is  noth- 
ing before  us  to  show  that  the  court  restricted  the  jury.  As  it 
was  the  province  of  the  jury  to  decide  upon  the  facts  of  the  case, 
and  the  evidence  does  not  seem  to  so  preponderate  against  the 
verdict  as  to  show  the  jury  to  have,  been  controlled  by  passion  or 
prejudice,  we  do  not  feel  authorized  to  disturb  their  verdict,  on 
the  ground  that  it  was  not  sustained  by  the  evidence. 

Wherefore,  perceiving  no  reasonable  error  in  the  judgment,  the 
same  is  affirmed. 
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Hannah  Clabk  v.  W.  P.  Beauchamp. 

Deeds— Procnrement— Absence  of  Frand— Contents  Understood. 

Where  the  proof  fails  to  show  any  fraud  on  the  part  of  the  grantee 
in  the  procurement  of  a  deed,  or  that  the  grantor  did  not  thoroughly 
understand  its  contents  and  voluntarily  executed  it,  the  court  will  not 
set  it  aside  for  minor  causes. 

July  3,  1867. 

appeal  feom  marion  cibcuit  ooubt. 
Opinion  of  the  Court  by  Judge  Peters: 

At  the  execution  of  the  deed  the  evidence  shows  that  the  subject 
was  discussed  by  appellant  in  the  presence  of  the  subscribing 
witnesses,  and  she  persistently  refused  to  sign  it  until  it  was  so 
changed  as  to  leave  her  about  ten,  or  nearly  ten,  acres  more  land 
than  would  have  been  left  to  her,  if  she  had  signed  it,  as  it  was  at 
first  presented  to  her. 

Her  husband,  in  his  lifetime  had  contracted  to  sell  both  parcels 
of  land  to  appellee;  it  does  not  appear  that  she  was  averse  to 
that  sale,  and  by  the  writing  evidencing  that  contract  filed  as  an 
exhibit  in  this  case,  two  hundred  dollars,  one-half  of  the  price  at 
which  the  tract  containing  112  V2  acres  was  sold,  were  secured  to 
be  paid  to  her,  and  that  she  can  get  whenever  she  is  willing  to 
surrender  the  possession  of  that  part  of  the  land  which  she  retains 
to  appellee ;  which,  according  to  the  evidence,  is  equal  in  value  to 
one-third  of  the  two  tracts. 

The  proof  fails  to  show  any  fraud  on  the  part  of  appellee  in 
the  procurement  of  the  deed,  or  that  appell^ni:  cHd  not  thoroughly 
understand  its  contents,  and  voluntarily  execute  it  No  error  is 
perceived  in  the  judgment,  wherefore  the  same  is  affirmed. 
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J.  T.  Williamson  v,  O.  E.  Jones. 

Land— Judgment  of  Sale — ^Affidavit  as  to  Personal  Property. 

It  is  error  to  adjudge  the  sale  of  land  in  the  absence  of  an  affidavit 
that  the  defendant  has  no  personal  property. 

Same— Reasonable  Time  for  Ezepting  to  Report  of  Sale. 

Less  than  three  days  has  never  been  recognized  as  a  reasonable  time 
to  accept  a  report  of  sale. 

Sesersal  of  Judgment  of  Sale— Restitution. 

Upon  the  reversal  of  a  judgment  of  sale  of  land  the  owner  is  en- 
titled to  restitution,  where  the  creditor  is  the  purchaser  notwithstanding 
he  has  transferred  his  purchase  to  a  stranger. 


APPEAL  FEOM  CAMPBELL  CIRCUIT  COTIBT. 
July  2,  1867. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  appellee's  house  and  two  lots,  worth,  as  we  may  infer,  at 
least  $1,000,  were  sold  for  about  $127  by  an  unusually  precipitate 
procedure  against  him  as  a  non-resident,  without  actual  notice. 
The  judgment  for  the  sale  and  confirmation  of  it  was  erroneous 
for  at  least  two  reasons:  First,  there  was  no  aflSdavit  that  the 
appellee  had  no  personal  property  sufficient  to  pay  the  debt,  as 
required  by  the  251st  section  of  the  Code  of  Practice,  and  a  de- 
cision thereon  in  Payne  against  Witherspoon  cited  in  the  notes. 
Second — Reasonable  time  for  excepting  to  the  report  of  sale  was 
not  allowed.  This  court  has  never  recognized  less  than  three  days 
as  reasonable  time ;  but,  in  this  case^  the  report  was  prematurely 
confirmed  the  day  after  it  was  filed. 

Wherefore,  the  judgments  of  sale  and  confirmation  were  erro- 
neous, and  are  therefore  reversed.  The  creditor  having  been  the 
purchaser,  this  reversal  would  entitle  the  appellee  to  restitution 
of  the  property  sold,  had  there  been  no  transfer  to  the  appellant 
And,  as  he  was  only  substituting  as  the  purchaser,  he  must,  as 
hitherto  adjudged,  be  considered  and  treated  as  standing  in  his 
shoes. 
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Wherefore,  the  Circuit  Court  properly  vacated  the  conveyance 
to  him;  and  we  see  no  error  in  the  allowance  of  rents. 
Wherefore,  the  judgment  appealed  from  is  affirmed. 


Thos.  Johnson  Et  Ax.  v.  J.  EL  Waddy. 

SUym— Contract  for  Hiie. 

The  principal  is  well  established  that  the  hirer  of  a  slave  for  a  partic- 
ular term  is  not  exonerated  from  his  obligation  to  pay  the  price  by  the 
deaths  escape  or  abduction  of  the  slave. 

APPEAL  FBOM  OAIJ)WBLI.  OIBOTJIT  OOUBT. 
February  7,  1867. 

Opinion  of  the  Coubt  by  Judge  Haedin  : 

This  was  an  action  against  the  appellants^  upon  a  covenant 
executed  by  them  to  the  appellee  on  the  2d  day  of  January,  1865, 
for  the  hire  of  two  negro  boys  for  the  year  1865,  at  the  price  of 
$200,  the  covenant  stipulating  that  the  obligors  would  pay  the 
two  hundred  dollars,  whether  the. negroes  should  serve  the  entire 
year  or  not,  and  without  regard  to  the  time  they  might  serve. 

The  appellants  filed  an  answer  alleging,  substantially,  in  sepa- 
rate paragraphs : 

1.  That  on  the  day  the  slaves  were  hired,  and  before  they  had 
rendered  any  service,  "two  white  men,  dressed  in  the  uniform  of 
the  Federal  Grovemment,"  "who,"  the  answer  alleges,  "were  negro 
kidnappers,''  together  with  a  company  of  negroes,  forcibly  took 
said  slaves  out  of  the  possession  of  the  appellant  Johnson,  without 
authority  of  law,  and  that  said  persons  who  took  them  were  public 
enemies  of  the  State  of  Kentucky,  and  the  laws  and  institutions 
thereof,  and  that  by  reason  of  said  unlawful  taking,  appellants 
were  deprived  of  the  entire  services  of  the  slaves  for  said  term  of 
hiring. 

2.  That  said  slaves,  after  they  were  taken  off  as  aforesaid, 
were  taken  to  the  city  of  Paducah,  where  the  appellee,  being  the 
owner  of  them,  obtained  and  had  possession  and  control  of  them, 
but  failed  to  return  them  to  appellant  Johnson,  or  notify  him 
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that  they  were  in  his  possession ;  and  these  facts  are  relied  on  as 
an  abandonment  of  the  contract  by  appellee,  and  a  release  of  the 
appellants. 

3.  That  by  reason  of  the  unlawful  taking  and  removal  of  said 
slaves,  the  consideration  of  the  covenant  of  the  appellants  entirely 
failed. 

The  appellee,  having  demurred  to  each  paragraph  of  the  answer, 
the  demurrer  was  sustained,  and  the  appellants  failing  to  answer 
further,  a  judgment  was  rendered  against  them,  from  which  they 
have  appealed  to  this  court 

If  the  appellants  had  not,  by  the  express  terms  of  the  contract, 
taken  on  themselves  the  risk  of  losing  the  services  of  the  slaves, 
the  principle  is  well  established  and  has  been  recognized  in  several 
recent  cases,  by  this  court,  that  the  hirer  of  a  slave  for  a  particular 
term  is  not  exonerated  from  his  obligation  to  pay  the  price  by  the 
death,  escape  or  abduction  of  the  slave. 

Conceding  the  facts  as  alleged  in  the  answer,  and  the  demurrer 
must  be  taken  to  admit  them,  we  do  not  perceive  that  the  first 
paragraph  of  the  answer  presents  a  bar  to  the  action ;  or  that  the 
fact  that  the  appellants  were  deprived  of  their  property  in  the 
slaves  by  an  act  of  robbery  or  unlawful  spoliation,  ought,  in  law 
or  equity,  to  relieve  them  from  a  debt,  in  the  creation  of  which 
their  property  in  the  slaves  formed  the  consideration. 

Nor  can  the  facts  declosed  in  the  second  paragraph  of  the  answer 
as  pres^ented  be  regarded  as  a  sufficient  defense.  The  alleged 
abandonmnt  of  the  contract  by  the  appellee  and  release  of  the 
appellants  is  but  an  infereiQce  from  facts  which,  if  true,  could  only 
be  made  available  in  defense  of  the  action  as  the  subject  of  a 
coimter  claim,  and  not  as  a  simple  defense  to  the  action. 

There  is  a  manifest  distinction  between  this  case,  as  disclosed 
by  the  answer,  and  those  in  which  this  court  has  sustained  the 
plea  of  no  consideration  to  obligations  for  the  price  or  hire  of 
slaves.  In  this  case  it  is  not  pretended  that  the  slaves  were 
imsound,  or  worthless,  from  any  cause  when  the  contract  was 
executed,  and  they  were  delivered  to  Johnson.  Having  contracted 
for  the  use  and  control  of  them  for  a  specific  time,  and  received 
the  possession  of  them,  the  property  so  acquired  was  as  much  at 
the  appellant's  risk  as  if  the  contract  had  been  one  of  absolute 
purchase.  But  for  another  reason,  the  consideration  did  not  f aiL 
The  hirer  had  a  right,  by  virtue  of  the  contract,  to  pursue  and 
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reclaim  the  slaves,  or  maintain  an  action  for  redress  against  the 
trespassers,  or  others  guilty  of  harboring  or  withholding  the  slaves. 

Upon  the  whole  case,  as  disclosed  by  the  answer,  we  are  of  the 
opinion  that  no  sufficient  defense  was  presented,  and  the  demurrer 
to  the  answer  was  therefore  properly  sustained. 

Wherefore,  the  judgment  is  affirmed,  with  damages. 


Cau)well,  Huntee  &  Co.  v.  Washington  Dawson. 

Pleadings^Amended  Petition— Limitation. 

Limitation  does  not  run  against  an  amended  petition  which  only  sup- 
plies a  defect  in  the  original,  as  the  orginal  was  not  barred  by  time. 

New  Trial 

A  new  trial  should  be  granted  where  the  verdict  greatly  exceeds  the 
amount  justly  receivable. 

APPEAI.  FBOM   HABDIN   CIBCITIT  COUBT. 
June  14,  1867. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  original  petition  on  the  written  contracts  embraced  also  the 
extra  coal  not  stipulated  for  in  them,  and  sought  judgment  for  all 
the  coal  delivered.  But,  as  that  petition  contained  no  allegation 
of  a  contract  as  to  the  surplus  coal  delivered  and  sued  for,  or  ol 
the  value  of  it  rendered  an  implied  contract,  this  court  decided  that, 
on  that  petition  as  so  framed,  no  judgment  for  more  than  100,000 
bushels  covenanted  for  could  be  sustained.  The  subsequent  amend- 
ment only  supplied  that  defect,  and  thereby  made  the  original 
petition  good  for  all  the  coal  which  had  been  delivered.  The 
original  petition  was  the  commencement  of  the  action  for  all  the 
coal,  as  well  the  surplus  as  the  covenant  coal,  and,  in  no  sense, 
was  the  filing  of  the  amendment  charging  the  value  of  the  surplus 
coal  the  institution  of  a  new  suit.  As  time  did  not  bar  the  orig- 
inal, it  does  not  bar  the  amended  petition. 

There  was  therefore  no  error  in  striking  from  the  answer  the 
plea  of  limitation,  which  was  contradicted  by  the  record.     But 
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the  Circuit  Court  erred  in  over-ruling  the  motion  for  a  new  trial 
on  the  ground  that,  according  to  any  rational  deduction  from  the 
testimony,  the  verdict  was  excessive. 

Measured  at  the  place  of  delivery,  and  by  the  standard  pre- 
scribed by  the  former  opinion  of  this  court,  the  quantity  of  coal 
delivered  beyond  the  written  contracts  could  not,  according  to  any 
allowable  deduction,  amount  in  value  to  half  the  amount  of  the 
verdict.  And  it  is  quite  clear  that,  even  if  interest  had  been 
allowed  by  the  jury,  their  verdict  greatly  exceeds  the  amount 
justly  recoverable  on  any  consistent  hypothesis. 

WTierefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Johnson  Miller  v.  R.  S.  Gray  et  al;  Colgate  &  Co.  v. 

Gray  et  al. 

Asngnmeiit— -Benefit  of  Creditor— Wife^s  Dower. 

The  wife  is  entitled  to  dower  in  the  real  estate  of  her  husband  assigned 
for  the  benefit  of  creditors. 

Bzecntion— No  Property  Found— Levied  on  Partnership  Property — Suit  to  En- 
force. 

A  creditor  who  has  had  an  execution  returned  "no  property  found,"  may 
have  another  levied  on  the  interest  of  his  creditor  in  partnership  property 
and  may  thereafter  enforce  his  lien  by  a  suit  in  equity. 

Debtor's  Right  to  Maintain  Family. 

It  is  a  well  settled  principle  that  a  creditor  has  no  enforcible  claim  on 
the  capacity  or  personal  service  of  an  insolvent  debtor  and  the  law  will 
permit  him  to  appropriate  the  products  of  his  industry  and  skill  to  the 
maintenance  of  his  family. 

Same. 

But  as  indulgent  as  the  law  is,  it  will  not  permit  a  debtor,  after 
acquiring  property  by  his  skill,  industry  or  credit,  to  secure  to  himself  an 
estate  by  making  his  family  the  depository  of  the  title  for  the  purpose 
of  defeating  his  creditors. 

Insolvent  Debtor  Doing  Business  in  His  Wife's  Name — System  of  Bankruptcy. 

If  an  adventurer  in  trade  may,  on  becoming  insolvent,  drop  his  own 

name  and  assume  that  of  his  wife  as  the  head  of  a  business  and  thereby 

become  rich  and  yet  defy  his  creditors,  a  more  convenient  system  of 
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bankruptcy  oould  not  be  conceived,  and  such  acts  cannot  be  tolerated  by 
the  Courts. 

November  27,  1867. 
appeal  from  woodfobd  ciecuit  couet. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

On  the  5th  day  of  April,  1859,  Robert  S.  Gray,  being  largely 
involved  in  debt,  conveyed  and  assigned  to  Dudley  R.  Ball  in 
trust  for  the  benefit  of  his  creditors  his  entire  estate,  consisting  of 
a  house  and  small  tract  of  land,  near  the  town  of  Versailles,  four 
slaves,  and  some  personal  estate. 

The  liabilities  of  Gray,  being  found  to  exceed  the  value  of  his 
estate,  the  trustoes  brought  a  suit  in  equity,  in  the  Woodford  Cir- 
cuit Court,  for  a  settlement  of  his  accounts,  and  a  distribution  of 
the  assets,  pro  rata,  among  the  creditors.  In  that  suit,  Mariah 
Gray,  the  wife  of  said  R.  S.  Gray,  and  who  was  the  sister  of  the 
trustee  Ball,  by  an  answer  asserted  her  contingent  right  of  dower, 
in  the  real  estate  conveyed  to  Ball  by  her  husband,  but  consented 
that  its  value  might  be  estimated  and  adjudged  by  the  court  to 
her  separate  use,  which  was  done,  and  there  was  thus  secured  to 
her  the  sum  of  $500. 

The  slaves  lately  owned  by  R.  S.  Gray,  consisting  of  one  man 
name  Jim,  a  woman  named  Henrietta,  and  her  two  children, 
named  Woodford  and  Susan,  having  been  purchased  by  Joseph  S. 
Woolfork,  a  relative  of  said  Mariah  Gray,  said  Woolfork  by  his 
deed  dated,  the  18th  of  April,  1859,  conveyed  the  slaves  to  her, 
for  her  separate  use  for  life,  with  remainder  to  her  children. 

At  the  date  of  said  R.  S.  Gray's  assignment,  he  appears  to  have 
been  in  possession  of  a  tract  of  about  400  acres  of  land,  near 
Versailles,  in  Woodford  county,  known  as  the  ^^Ben  P.  Gray 
farm,"  which  he  had  purchased,  but  on  his  becoming  insolvent, 
without  having  paid  for  the  land,  his  contract  of  purchase  was 
rescinded.  And  said  D.  K.  Ball,  assuming  to  act  as  trustee  for 
his  sister,  Mariah  Gray,  rented  said  farm  for  the  year  1859,  and 
hired  slaves  to  cultivate  it  in  addition  to  those  conveyed  to  Mrs. 
Gray  by  Woolfork,  with  an  arrangement  with  Gray  and  wife  that 
said  R.  S.  Gray  should  act  as  the  agent  of  his  wife,  in  the  manage- 
ment and  superintendence  of  the  farm  so  as  to  be  cultivated,  and 
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that  the  proceeds  of  the  fanning  business  should  be  first  applied 
to  the  rent  of  the  farm  ancl  hire  of  the  s hives,  after  which,  the  net 
profits  should  belong  to  said  Mariah  Gray. 

This  arrangement  was  continued  from  year  to  year,  and  Ball 
rented  the  farm  and  hired  slaves  to  labor  upon  it  for  1860  and 
1861.  And,  in  the  meantime,  R.  S.  Gray  bought  supplies  and 
stock,  and  sometimes  hired  labor,  as  agent,  and  in  that  capacity 
sold  produce  and  paid  rents  and  other  expenses. 

Ball  appears  to  have  rented  one  half  of  the  Ben  P.  Gray  farm, 
under  the  same  arrangement  for  1862,  and  one-fourth  of  it  for 
1863,  and  to  have  hired  slaves  as  before.  But  in  1862,  W.  H. 
Rearden  claimed  to  have  purchased,  in  his  own  right,  one-fourth 
part  of  the  tract,  and  also  to  have  purchased,  conditionally,  an- 
other fourth  part,  for  R.  S.  Gray,  and  said  Rearden  and  Gray 
became  associated  as  partners  in  farming  in  1862,  and  they  culti- 
vated in  copartnership  the  half  of  the  Ben  P.  Gray  farm,  rented 
by  Ball,  and  the  one-fourth,  claimed  to  have  been  purchased  by 
Rearden  for  Gray,  as  so  much  land  furnished  by  Gray,  and  also 
the  remaining  fourth  of  that  farm,  owned  by  Rearden,  and  Lis 
own  farm  of  110  acres,  and  another  tract  rented  by  hm*,  as  fur- 
nished by  him.  This  j)artnership  was  not  sanctioned  by  Ball,  and 
neither  he  nor  Mrs.  Gray  seems  to  have  been  a  party  to  it 

On  the  28th  of  January,  1863,  Rearden  appears  to  linvf  sold  to 
Mrs.  Gray  his  said  farm  of  110  acres,  at  the  price  of  $11,000,  and 
on  the  8th  of  June,  1863,  he  conveyed  it  to  said  Ball  as  trustee 
for  ifrs.  Gray,  acknowehlging  in  the  deed  the  pa\Tiient  of  $1,000 
of  the  purchase  money. 

Xotwithstanding  this  transaction,  Rearden  and  R.  S.  Gray  rip- 
pear  to  have  carried  on  a  large  farming  business  as  partners,  a^aii 
in  1863,  without  the  sanction  of  Ball,  or  even  that  of  Mrs.  Gray, 
so  far  as  appears  in  this  record,  the  110  acres  purchased  of  Rear- 
den, and  so  much  of  the  B.  P.  Gray  farm  as  was  rented  by  Ball, 
being  regarded  as  land  furnished  to  the  firm  by  Gray,  while  the 
interest  of  Rearden  in  the  B.  P.  Gray  farm,  and  other  lands  rented 
by  Rearden,  were  furnished  by  him. 

In  August,  1863,  the  appellants,  Johnson  Miller  and  Samuel 
Colgate  &  Co.,  who  were  judgment  creditors  of  R.  S.  Gray,  and 
on  whose  judgment,  which  were  rendered  in  1850,  executions  had 
been  issued,  and  returned  "no  property  found,"  again  sued  out 
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their  executions,  which  were  levied  upon  a  quantity  of  hemp,  wheat 
and  barley,  grown  on  the  lands  cultivated  by  Gray  and  Rearden, 
in  partnership ;  the  levy  being  intended  to  bind  an  undivided  in- 
terest of  Gray  in  the  properly. 

These  suits  were  brought  by  the  appellants,  against  Gray  and 
Rearden,  to  enforce  the  lien  on  Gray's  interest  in  the  property, 
claimed  to  have  been  acquired  by  the  levy. 

Gray  having  answered,  denying  that  he  had  any  interest  in 
the  property,  and  setting  forth  that  the  interest  sought  to  be  sub- 
jected belonged  to  his  wife,  or  Ball,  in  trust  for  her  separate  use, 
amended  petitions  were  filed,  charging  that  her  claim  was  false 
and  fraudulent ;  that  the  tract  of  land  held  by  Ball  as  trustee  was 
purchased  with  Gray's  money;  that  the  conveyance  of  slaves  to 
her  by  Woolf ork  was  made  in  fraud  of  Gray's  creditors,  and  that 
the  property  levied  on,  and  all  the  means  held  and  claimed  as  be- 
longing to  Mrs.  Gray,  were  in  fact  Gray's  property,  and  subject 
to  his  debts. 

The  answer  of  Gray  and  wife  and  Ball  sufficiently  controvert 
the  averments  of  fraud,  in  the  conveyance  of  the  slaves  and  pur- 
chase of  the  land  conveyed  to  Ball,  as  well  as  the  charges  that  tho 
property  in  controversy,  belonged  to  Gray,  but  with  other  estate, 
claimed  by  Mrs.  Gray,  was  so  held  and  claimed  in  fraud  of  R.  S. 
Gray's  creditors. 

The  circuit  court  dismissed  the  petitions,  adjuding  the  prop- 
erty to  belong  to  Mrs.  Gray,  and  Miller  and  Colgate  &  Co.  have 
severally  appealed  to  this  court 

It  is  insisted  for  the  appellees,  and,  we  think,  in  accordance 
with  principles  and  authority,  that  a  creditor  has  no  enf orcible 
claim  on  the  capacity  or  personal  service  of  an  insolvent  debtor; 
and  the  law  will  permit  the  debtor  in  defiance  of  the  claim  of  his 
creditors,  to  appropriae  the  products  of  his  industry  and  skill  ti» 
the  comfortable  maintenance  of  his  family. 

But  indulgent  as  the  law  is,  and  should  be,  to  those  obliga- 
tions, which  naturally  arise  out  of  the  domestic  relations,  it  will  not 
permit  a  debtor,  after  acquiring  money  or  property,  by  his  credit, 
or  his  industry,  or  skill,  to  secure  to  himself  the  use  and  enjoy- 
ment of  an  estate,  by  making  his  family  the  nominal  depositaries 
of  the  title,  merely  to  cover  the  property,  and  defeat  the  claims 
of  creditors.     (Doyle,  &c.  v  Slaper,  &c.,  1  Dana,  538). 
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We  conceive  the  material  inquiry  in  this  case  to  be,,  not 
whether  E.  S.  Gray's  creditors  could  tax  his  capacity,  or  divert 
from  his  family,  so  much  of  his  earnings  as  may  have  been  rea- 
sonably necessary  for  their  support,  but  whether  the  produce  levied 
upon  by  the  sheriflF,  or  some  interest  in  it,  was  his  property,  as 
the  product  of  his  personal  skill  and  industry,  or  of  his  capital. 

The  theory  of  the  defense  is,  that,  although  Gray  may,  by  add- 
ing his  immediate  services,  and  previous  earnings  and  acquisitions, 
to  the  use  of  property  owned  by  his  wife,  and  obtained  by  the 
credit  and  assistance  of  Ball,  have  contributed  much  to  the  pro- 
duction of  the  hemp,  and  barley,  in  controversy,  inasmuch  as  in 
doing  so,  he  acted  as  agent  of  his  wife,  and  for  the  very  pur- 
pose of  assisting  her  to  acquire  an  estate,  which  would  be  beyond 
the  reach  of  his  creditors,  he  had  a  right  to  do  so  in  defiance  of 
his  creditors,  although  he  thus  accumulated  a  large  estate  in  the 
name  of  his  wife. 

We  cannot  sanction  a  principle  which  seems  to  us  so  manifestly 
unjust. 

If  an  adventurer  in  trade  may,  on  becoming  insolvent,  doff  his 
own  name,  and  assume  that  of  his  wife,  as  the  head  of  a  business 
establishment,  and  under  better  auspices  become  rich,  and  yet  defy 
the  claims  of  those  who  have  been  the  first  to  give  him  credit,  a 
more  convenient  system  of  bankrupty  can  scarcely  be  conceived. 

As  an  incident  to  the  right  of  a  debtor  to  maintain  his  family 
from  the  proceeds  of  his  labor  or  skill,  it  was  held  by  this  court 
in  the  case  of  Robinson  v  Huffman  &  Wife,  15  B.  Monroe,  82,  that 
the  husband  might  make  such  repairs  as  necessary  on  the  house 
of  the  wife,  to  make  it  habitable,  without  rendering  such  improve- 
ments liable  to  the  claims  of  creditors,  but'  the  language  of  the 
opinion  in  that  case  is  such  as  to  restrict  the  husband's  right  to 
enhance  the  value  of  the  wife's  property  to  such  improvements 
only,  as  were  necessary  to  make  the  house  comfortable  as  a  dwell- 
ing for  his  family. 

The  principle  decided  in  that  case,  and  which  have  been  rec- 
ognized in  Doyle,  &c.  v  Slaper,  &c.,  supra,  does  not  extend  so  far 
as  to  sustain  the  appellees  in  this  case. 

But  it  seems  to  us  that  whether  the  claim  of  Mrs.  Gray  to  the 
land  and  slaves  conveyed  to  her  use  by  Rearden  and  Woolfolk  is 
fraudulent  or  not,  her  claim,  and  interest  in  the  hemp,  wheat 
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and  barley  in  controversy,  should  be  restricted  to  such  proportion 
thereof,  as  is  the  product  of  the  capital  used  as  her  estate,  in  pro- 
ducing it ;  that  is,  the  fair  rent  of  the  land  vested  to  her,  and  rented 
by  Ball  and  the  slaves,  claimed  by  her  and  hired  by  Ball,  and 
the  use  of  any  other  capital  which  belonged  to  her,  and  that  after 
excluding  that  and  the  interest  of  Rearden,  in  the  property,  levied 
upon,  the  appellants  acquired  a  lien  by  the  levy  of  their  execu- 
tions, on  the  residue,  as  the  property  of  R.  S.  Gray,  which  may  be 
enforced. 

On  the  return  of  the  cause,  the  court  will  by  a  commissioner 
ascertain  the  relative  interest  of  the  parties  in  said  property,  on 
the  basis  above  indicated. 

Wherefore,  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judge  Robertson  not  concurring. 


Lindsey,  Porter,  for  appellants. 
Hunt,  Beck  &  Clark,  for  appellees. 


R.  D.  Callahan  v.  Thos.  Wallace  et  al. 

Purchase  Money  Lien— Judgment  Enjoined  Does  Not  Destroy  Lien — Surety  on 
Injunction  Bond — Subrogation. 

Two  judgments  were  rendered  against  one  Caldwell  for  $500  balance  of 
purchase  money  lien  due  on  land.  His  vendors,  Wallace  &  Everett,  owed 
a  balance  on  the  same  land  to  their  respective  vendor,  Koore,  to  liquidate 
which,  the  judgments  against  Caldwell  were  assigned  to  the  said  Moore. 
Thereupon  Caldwell^  in  order  to  extinguish  these  prior  liens  by  reason 
of  said  assignment,  enjoined  the  judgments,  seeking  to  sell  the  mill 
property.  A  judgment  against  Callahan  as  surety  on  the  injunction  bond 
of  Caldwell  was  rendered.  Held,  that  aa  these  judgments  against  Cald- 
well were  for  purchase  money  and  presumed  to  be  a  lien,  upon  the  land, 
mill  and  house,  the  injunction  did  not  destroy  this  lien,  and  if  Callahan, 
the  surety,  was  bound  and  compelled  to  pay  the  judgments,  he,  by 
subrogation,  becomes  entitled  to  this  prior  lien. 

APPEAL  FROM  LAWRENCE  CIRCUIT  COURT. 
September  14,  1867. 
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Opinion  of  the  Court  by  Judge  Williams  : 

Wallace  and  Everet  recovered  two  judgments  of  $400  each 
igainst  E.  X.  Caldwell,  with  a  credit  of  $324.98  on  the  first  in 
the  same  suit,  thus  leaving  really  only  about  $500  due  on  both, 
hence  the  description  in  the  injunction  bond  of  a  judgment  of 
$500. 

These  judgments  were  for  unpaid  purchase  price  of  a  mill,  lot 
and  house  which  W^allace  and  Everett  had  purchased  of  Love,  who 
had  purchased  of  Moore. 

A  portion  of  the  purchase  price  still  remained  unpaid  to  each 
vendor  which  had  a  lien  upon  the  property;  therefore  to  extinguish 
their  liens  Wallace  and  Everett  assigned  their  judgment  to  their 
vendor  Love,  who  assigned  them  to  his  vendor  Moore.  Caldwell 
to  have  the  liens  extinguished,  enjoined  the  judgments,  making 
all  these  vendors  parties,  which  suit  seems  to  have  been  consoli- 
dated with  other  suits  pending  for  the  pul'pose  of  having  the  prop- 
erty sold. 

The  property  was  sold,  but  how  the  proceeds  were  disposed  of 
does  not  distinctly  appear,  but  it  is  certain  that  Callahan,  as 
surety  for  Caldwell,  got  but  little  or  no  benefit,  even  the  small 
credit  of  $28.23,  which  was  allowed  in  the  judgment  in  the  con- 
solidated cause  was  overlooked  in  the  judgment  against  Callahan 
on  the  injunction  bond. 

As  these  judgments  against  Caldwell  were  for  purchase  money 
and  presumed  to  be  a  lien  upon  the  land,  mill  and  house,  the  in- 
junction did  not  destroy  this  lien,  and  if  Callahan,  the  surety,  has 
them  to  pay  he,  by  subrogation,  becomes  entitled  to  this  prior  lien. 

The  obscurity  and  confusion  of  this  record  indicates  that  as 
the  cause  must  be  reversed  because  the  credit  for  $28.23  was  over- 
looked ;  that  on  a  return  the  parties  should  be  permitted  to  amend 
their  pleading  for  the  purpose  of  making  the  issues  more  dis- 
tinct and  intelligible  and  to  show  how  and  for  what  purpose  the 
proceeds  of  the  mill,  house  and  lot  had  been  disposed  of  and 
whether  this  had  been  done  in  derogation  of  the  rights  of  the 
prior  lien  claimants,  also  the  more  perfectly  tc  set  out  to  whom 
these  judgments  against  Caldwell  should  be  paid,  or  who  are  the 
equitable  owners  thereof,  and  further  to  correct  any  mistake  in 
the  original  judgments  in  the  consolidated  causes  which  the  court 
in  the  judgment  on  the  injunction  bond  suggests  had  been  com- 
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mitted.  Both  parties  should  be  permitted  within  a  reasonable 
time  to  so  amend  as  to  present  distinct  and  intelligible  issues 
calculated  to  reach  the  merits  of  the  case. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  fur- 
ther proceedings,  as  herein  indicated. 


Jacob  Wiseman,  Appellant;  v  A.  J.  Rainby,  Appellee. 

Land — Suit— Tenant— Legal  Title— Estate. 

It  does  not  appear  that  Rainey  entered  a  sub-tenant  under  Wiseman, 
or  knowing  that  his  predecessor  was  Wiseman's  tenant.  Held*  he  was 
therefore  not  estopped  to  acquire  the  legal  title. 

December  10,  1867. 

appeal  feom  estill  ciecuit  ooubt. 
Opinion  of  the  Couet  by  Judge  Robebtsoi^: 

It  does  not  judicially  appear  that  Rainey  entered  as  in  fact  a 
sub-tenant  under  Wiseman,  or  knowing  that  his  predecessosr  was 
Wiseman's  tenant;  and  therefore  he  was  not  estopped  to  acquiie 
the  legal  title  from  Adams  under  whom  Wiseman  claimed  a  prior 
equity. 

There  being  no  proof  of  either  fraud  or  mistake,  the  appellee's 
prior  deed  from  Adams  must,  in  this  action,  be  adjudged  to  be 
the  only  legal  title.  And  the  appellant  seems  to  have  no  legal 
right  of  entry  on  the  appellee's  possession. 

Wherefore,  the  judgment  is  affirmed. 

Turner,  Appellant. 
Barnes^  Appellee. 
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Fountain  Lackeby  v.  Squibb  Laokeby  et  al. 

Szecntion— Validity  of  Judgment — Snirender  of  Property— Estate. 

The  execution  of  a  replevin  bond  and  the  subsequent  surrender  of  prop, 
erty  to  be  sold  under  an  execut^ion  issued  on  the  replevin  bond,  operates 
to  estop  the  party  so  doing  and  his  vendee  from  claiming  an  interest  in 
the  land  so  surrendered. 

Attorneys  Fee — Defeated  Party. 

The  appellant  being  defeater'  in  the  action,  was  liable  for  legal  cost, 
but  beyond  that  he  ought  not  to  be  made  to  contribute  to  the  payment 
of  the  fees  of  his  adversary's  counsel. 

November  26,  1867. 

appeax  fbom  loisvillb  ohanobby  coubt. 
Opinion  of  the  Coubt  by  Judge  Habdin  : 

Jeremiah  Lackery  died  in  1851.  He  owned  several  hundred 
acres  of  land  in  Jefferson  county,  part  of  which  he  devised  specifi- 
cally by  his  will  to  his  children ;  and  two  hundred  acres  of  which 
he  directed  to  be  sold  by  his  Exors.,  and  the  proceeds  to  be  equally 
divided  amongst  all  his  children — of  whom  and  their  descendants, 
evidently  intended  to  be  embraced  by  the  devise,  there  were  ten 
in  number,  viz.:  Archibald  K.,  Samuel,  Alfred,  Caroline,  Levi, 
Squire,  Fountain  and  John  Lackery,  and  the  children  of  William 
Lackery  and  Hanna  Long,  deceased. 

The  executors  having  failed  to  sell  the  two  hundred  acres,  as 
directed  by  the  will,  a  suit  was  brought  in  1859,  by  Fountain  Lack- 
ery, praying  a  division  of  the  land,  instead  of  a  sale,  and  claim- 
ing, in  addition  to  his  own  share,  as  a  devisee,  to  own  other  in- 
terests, by  purchase,  and  among  them  the  share  of  Levi  Lackery; 
and  he  exhibits  a  deed  between  himself  and  Levi  Lackery,  dated 
the  18th  day  of  July,  1859,  purporting  to  convey  said  Levi's  in- 
terest to  him. 

Archibald  K.  Lackery,  being  at  that  time  dead,  his  infant,  and 
only  children,  George  Lackery  and  Alfred  Lackery,  were  made 
defendants,  and,  though  it  does  not  appear  that  they  were  served 
with  process,  a  guardian  ad  litem  was  appointed  for  them,  who 
filed  an  answer  in  which  the  claim  of  Fountain  Lackery  to  the 


110  Kkxtlcky  Opinions. 


Opinion    of    the    Court. 


share  of  Levi  is  controverted,  and  it  is  claimed  as  having  been 
purchased  by  Archibald  K.  Lackery  at  a  sheriff's  sale  in  1853.  It 
was  the  subject  of  further  litigation  in  the  chancery  court  ,and 
now  is  the  principal  matter  of  controversy  on  this  appeal. 

The  cause  was  heard  in  May,  1861,  and  the  court  adjudged  the 
share  of  Levi  Lackery,  in  controversy,  to  belong  to  Fountain  Lack- 
ery, and  directed  a  division  of  the  land.  In  March,  1863,  an- 
other suit  was  brought  by  Squire  Lackery  and  others  against  Foun- 
tain Lackery  and  others,  in  which  said  children  of  A.  K.  Lackery 
were  united  as  plaintiffs,  seeking  to  vacate  the  judgment  and 
other  proceedings  in  the  former  suit,  for  the  reason,  among  oth- 
ers, that  said  George  and  Alfred  Lackery  were  not  legally  before 
the  court  in  the  other  case  by  service  of  process  or  otherwise.  In 
the  petition  in  this  action  the  claim  of  A.  K.  Lackery's  heirs  to 
the  interest  of  Levi  Lackery  in  the  200  acres  of  land  is  not  spe- 
cifically asserted;  but  the  petition  refers  to  and  adopts  as  part 
thereof  the  papers,  pleadings  and  record  of  tlie  other  suit,  by 
which  it  mainly  appears  that  said  claim  is  based  on  the  following 
facts : 

On  the  21st  day  of  April,  1833,  Levi  Lackery  executed  his  prom- 
missory  note  to  Ira  Westan  for  $70,  the  price  of  a  lot  in  the 
town  of  Cloverport,  in  Breckinridge  county.  In  1836  Westan 
brought  a  suit  in  chancery  to  enforce  his  lien  on  the  lot,  and  Levi 
Lackery  being  then  a  non-resident  of  Kentucky,  he  was  proceeded 
against  constructively  by  warning  order,  publication  and  traverse, 
but  was  not  otherwise  before  the  court 

A  nisi  decree  was  rendered  in  July,  1837,  and  a  final  decree 
for  a  sale  of  the  lot  to  satisfy  the  debt  was  rendered  in  October, 
1837.  Fifty  dollars  was  realized  by  a  sale  of  the  lot.  An  execu 
tion  is  copied  in  the  record  dated  the  1st  day  of  May,  1838,  di- 
rected to  the  sheriff  of  Breckinridge  county,  purporting  to  be  is- 
sued upon  a  judgment  against  Lackery  for  said  debt  of  $70.  It 
does  not  appear  to  have  been  delivered  to  any  officer.  A  like  exe- 
cution was  issued  by  the  clerk  of  the  Breckinridge  circuit  court, 
dated  August  24,  1852,  and  credited  by  $50  as  made  by  the  sale 
of  said  lot,  and  directed  to  the  sheriff  of  Jefferson  county,  by 
whom  it  was  received.  And  this  execution  was  on  the  8th  day 
of  Xovember,  1852,  replevied  in  the  hands  of  the  sheriff  by  Levi 
Lackery  as  principal  and  Fountain  Lackery  as  his  surety,  the  i*e- 
plevin  bond  being  for  $75.43.     Upon  which  bond  an  execution 
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was  issued  against  Levi  and  Fountain  Laekery,  which,  in  March, 
1853,  was  levied  on  Levi  Lackery's  interest  in  the  land,  with  his 
consent,  as  appears  from  the  following  writing : 

"Louisville,  Ky.,  March  1st,  1853. 

"I  give  up  to  S.  S.  Hamilton,  D.  S.,  of  Jefferson  county,  my 
individual  interest  in  land  and  negroes  belonging  to  my  deceased 
father's  estate  as  a  levy  to  satisfy  execution  No.  1554,  which  is- 
sued from  the  Breckinridge  circuit  court  in  favor  of  Isaiah  Wes- 
tan.     Levi  Laekery." 

Under  the  levy  so  made,  the  sheriff  sold  Levi  Lackery's  said 
interest  in  the  land  on  the  11th  of  April,  1853,  and  A.  K.  Laek- 
ery became  the  purchaser  for  $81.80,  the  amoimt  of  the  execution. 

In  this  cause  the  partition  directed  in  the  former  suit  was  set 
aside  and  the  land  adjudged  to  be  sold,  and  afterwards  on  ex- 
ceptions filed  by  said  George  and  Alfred  Laekery  to  the  report  of 
a  commissioner  to  ascertain  the  interests  of  the  parties  in  the  pro- 
ceeds of  the  sale,  said  share  and  interest  of  Levi  Laekery  in  the 
land  or  its  proceeds  was  adjudged  to  belong  to  said  heirs  of  A.  K. 
Laekery.  That  judgment  was  subsequently  set  aside  on  the  peti- 
tion of  Fountain  Laekery  for  a  rehearing,  and  afterwards  re-en- 
tered as  the  final  judgment  of  the  court,  from  which  Fountain 
Laekery  prosecutes  this  appeal. 

Whether  the  judgment  in  the  Breckinridge  circuit  court  was 
such  as  to  authorize  the  issual  of  the  execution  thereon  which  was 
replevied  by  Levi  Laekery  and  the  appellant  as  his  surety,  we  are 
of  the  opinion  that  the  execution  of  the  replevin  bond  and  the 
subsequent  surrender  by  Levi  Laekery  of  his  interest  in  the  land, 
to  be  sold  under  the  execution  which  was  issued  on  the  bond 
against  him  and  the  appellant,  operated  to  estop  both  said  Levi 
and  the  appellant  as  his  vendee  from  asserting  claim  to  the  in- 
terest in  the  land  so  surrendered  to  and  sold  by  the  sheriff  in  op- 
position to  the  claim  of  A.  K.  Laekery  or  his  heirs  acquired  by 
purchase  at  said  sale,  and  it  seems  to  us  therefore  that  the  chan- 
cellor properly  adjudged  the  proceeds  of  said  interst  in  the  land 
to  the  children  of  A.  K.  Laekery,  deceased.  The  objection  that 
their  claim  is  not  so  asserted  in  the  petition  as  to  authorize  the 
judgment  in  their  favor,  being,  as  we  think,  untenable. 

The  judgment,  which  confirms  the  report  of  the  commissioner 
of  the  several  distributable  shares  in  the  proceeds  of  the  land  is 
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complained  of,  by  the  appellant,  because  by  the  commissioner's 
report  the  sum  of  $200  was  deducted  from  the  general  fund  for 
distribution  and  allowed  as  a  fee  to  Messrs.  Riley  &  Russell,  the 
attorneys,  for  other  parties  than  the  appellant  and  in  opposi- 
tion to  him.  The  appellant,  being  defeated  in  the  action,  was 
liable  for  legal  costs,  but  beyond  that  he  ought  not  to  be  made 
to  contribute  to  the  payment  of  the  fees  of  his  adversary's  coun- 
sel, and  to  the  extent  that  said  allowance  operates  to  diminish 
the  share  of  the  appellant  in  the  fund  to  be  distributed,  the  judg- 
ment is  deemed  erroneous,  and  for  this  reason  must  be  reversed. 

Wherefore,  to  the  extent  that  the  allowance  to  said  attorneys 
affects  the  appellant's  interest,  the  judgment  is  revelled,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

In  all  other  respects,  the  judgment  is  affirmed. 


Barr,  for  appellant. 
Riley,  for  appellees. 


L.  McQuAEEY  i\  John  W.  Rochestee  et  al. 

Attachment— Necessary  Affidavit. 

It  is  error  to  sustain  an  attachment  levied  on  a  non-resident's  real 
estate  in  the  absence  of  an  affidavit  to  the  effect  that  the  defendant 
has  no  personal  property  in  this  State  or  not  enough  thereof  to  satisfy 
plaintiffs'  claim. 

Land  Susceptible  of  Divi«i(m. 

It  is  error  to  adjudge  that  an  entire  tract  of  land  be  sold  to  satisfy  a 
judgment  ivhen  it  is  not  made  to  appear  that  it  was  not  reasonably 
susceptible  of  division. 

APPEAL  FROM  GARRARD  CIRCUIT   COURT. 
November  23,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  appeal  brings  up  for  revision  a  judgment  of  the  Garrard 
circuit  court  in  several  consolidated  suits  against  Mrs.  L.  Mc- 
Quarry  and  others,  directing  a  sale  of  a  house  and  lot  in.  the  town 
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of  Lancaster,  levied  on  under  attachments  against  Mrs.  McQuarry, 
and  a  subsequent  judgment  confirming  a  commissioner's  report 
of  the  sale. 

The  action  of  the  court  is  complained  of  on  various  grounds, 
of  which  it  is  only  necessary  to  refer  to  such  as  must  control  our 
decision.  1.  In  all  the  cases  except  that  of  L.  Lusk  the  plaintiff 
failed  to  file  an  aflBdavit  as  required  by  section  251  of  the  Civil 
Code,  to  the  effect  that  Mrs.  McQuarry,  who  had  not  appeared 
or  been  actually  summoned,  had  no  personal  property  or  not 
enough  to  satisfy  the  plaintiff's  claims  in  this  State  known  to 
them  or  the  party  making  the  affidavit  2.  As  the  price  for 
which  the  property  was  sold  exceeded  the  amount  of  the  debts  and 
costs,  it  was  not  necessary  to  adjudge  the  sale  of  the  entire  prop- 
erty unless  it  was  made  to  appear  that  it  was  not  reasonably  sus- 
ceptible of  such  a  division  as  to  admit  of  a  sale  of  so  much  only 
as  was  necessary  to  pay  the  debts  and  costs,  and  as  this  fact  was 
not  made  to  appear,  the  judgment  was  on  this  ground  erroneous. 
3.  In  the  cases  of  Rochester  &  McNeil,  M.  T.  Evans,  Yantis  & 
Sweeney  and  Sutfield  &  Smith,  the  attorney,  M.  L.  Rice,  appointed 
to  defend  the  action  for  the  absent  defendant,  does  not  seem  to 
have  filed  a  written  statement  signed  by  him,  of  what  he  had 
done  as  required  by  section  441  of  the  Code  before  any  order  for 
his  compensation  should  have  been  made ;  the  orders  allowing  said 
Rice  compensation  in  these  cases  was  therefore  erroneous. 

Other  irregularities  appear  in  the  record,  but  as  the  judgments 
must  be  reversed  for  the  errors  already  indicated,  it  is  unneces- 
sary to  consider  them. 

We  express  no  opinion  as  to  the  validity  of  the  sale.  On  the 
return  of  the  cause,  that  matter  may  be  litigated  by  proper  pro- 
ceedings, and  the  defendants  will  be  permitted  to  defend  the  ac- 
tions. 

Wherefore,  the  judgments  are  reversed,  and  the  causes  remand- 
ed for  further  proceedings  not  inconsistent  with  this  opinion. 
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Caroline  Ott  v.  James  H.  Ott's  Administ  eator 
AND  Creditors. 

Fraudulent  Conveyance— Possession  of  Real  Estate— Presumpti  on  of  Owner* 
ship— Title  Recorded— Badge  of  Fraud- Future  Debts. 

A  deed  acknowledged  and  lodged  for  record  the  day  i'  bears  date 
is  constructive  notice  to  the  whole  world,  in  whom  the  legal  t.  tie  is  vested; 
the  possession  of  real  estate  does  not  raise  a  presumption  »f  ownership 
against  the  recorded  title,  nor  is  it  ever  a  badge  of  fraud  against  the 
legal  title  as  to  future  debts. 

Same— Present  Liabilities — Future  Debts. 

To  successfully  assail  this  deed  it  was  essential  to  show  tbit  the  con- 
veyance was  in  actual  fraud  of  his  then  existing  liabilitien  or  else  inten- 
tionlly  so  as  to  future  creditors. 

Judgment  Reversed — Sale  Set  Aside. 

When  a  judgment  has  been  reversed  a  sale  there  nder  can  lot  be  set 
aside  only  upon  equitable  principles,  or  the  defend?  /t  may  el«  ct  to  take 
the  purchase  price  and  the  sale  will  he  confirmed. 

November  21,  1867. 
appeal  from  louisville  chancery  court. 

Opinion  of  the  Court  by  Judge  Williams: 

February  9,  1859,  James  Ott,  having  purchased  from  John 
Keman  a  house  and  lot  in  Louisville  at  four  hundred  dollars, 
caused  it  to  be  conveyed  to  his  sister,  the  appellant. 

The  decedent  was  a  sporting  character,  without  damily,  and 
his  sister  a  poor  girl. 

Deceased  lived  in  the  house  with  a  woman  as  his  m^'stress,  un- 
til he  died  late  in  the  year  of  1861 ;  his  personal  estat<  being  in- 
sufficient to  pay  his  debts,  his  administrator  and  his  crec'iiors  seek 
to  subject  this  property  to  sale  for  the  purpose  of  p  vying  his 
debts. 

But  one  of  the  debts,  and  it  amounting  to  only  about  $75,  ex- 
isted at  the  date  and  recording  of  this  deed,  and  his  perso  lal  prop- 
erty was  very  ample  to  pay  it,  even  if  his  means  be  dis.  egarded, 
which  is  shown  to  have  been  several  thousand  dollars  just  before 
his  death,  and  amply  sufficient  had  his  administrator  obtained  it 
to  pay  all  his  debts.  As  it  is  shown  he  had  this  money  but  a 
very  few  days  before  his  death,  and  it  not  being  shown  that  he 
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had  lost  or  otherwise  disposed  of  It,  the  presumption  is  he  had  it 
at  the  time  of  his  decease. 

As  the  deed  was  acknowledged  and  lodged  for  record  the  day 
it  bears  date^  it  was  constructive  notice  to  the  whole  world  in 
whom  the  legal  title  was  vested ;  the  possession  of  real  estate  does 
not  raise  a  presimiption  of  ownership  against  the  recorded  title, 
nor  is  it  ever  a  badge  of  fraud  against  the  legal  title  as  to  future 
debts. 

To  successfully  assail  this  deed  it  was  essential  to  show  that  the 
appropriation  of  four  hundred  dollars  as  a  gift  to  his  sister,  which 
it  is  shown  was  the  object  of  the  decedent,  was  fraudulent  actually 
as  to  his  then  existing  liabilities,  or  else  intentionally  so  as  to 
future  creditors.  As  he  was  then  abundantly  able  to  pay  his  only 
liability  of  about  $75,  after  making  this  gift,  it  was  not  fraud- 
ulent in  fact. 

The  only  evidence  tending  to  show  a  fraudulent  intent  as  to 
future  creditors  is  the  statement  of  the  witness  Pugh  that  decedent 
told  him  "that  he  had  purchased  the  property  in  the  name  of 
his  sister  Caroline^  that  as  he  was  a  sporting  man  he  wished  to 
secure  a  house  for  his  wife  and  family,  and  that  he  did  not  know 
what  might  happen." 

If  this  be  r^arded  as  entirely  competent  alid  relative,  which 
might  well  be  questioned,  it  having  occurred  after  the  conveyance, 
stiD  it  only  proves  that  in  view  that  he  might  have  a  wife  and 
family  and  might  lose  all  his  other  means  at  sport,  he  wanted  a 
part  fixed  so  he  could  not  lose  it,  not  that  he  desired  to  keep  it 
from  anticipated  bona  fide  legal  creditors,  and  as  debt  made  at 
sporting  would  not  be  legally  binding  if  such  was  his  intention,  as 
to  them  this  would  not  be  fraudulent. 

The  facts  proven  do  not  establish  either  actual  or  presumed 
fraudulent  intention,  and  therefore  it  was  erroneous  to  subject 
said  house  and  lot  to  sale  at  the  instance  of  decendent's  adminis- 
trator or  creditors. 

The  property  was  sold,  but  we  now  express  no  opinion  as  to 
the  validity  of  the  sale,  as  that  can  only  be  litigated  between  the 
purchaser  and  appellant  upon  proper  proceedings,  and  then  the 
sale  can  only  be  set  aside  upon  equitable  principles,  but  should  she 
be  willing  to  take  the  proceeds  of  the  property  these  would  be  paid 
over  to  her  bv  order  of  the  chancellor.     - 
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^\Tierefore,  the  judgment  is  reversed,  with  directions  for  fur- 
ther proceedings  not  inconsistent  herewith. 


Elliott,  for  appellant. 
Hopkins,  for  appellee. 


J.  IIeartley  &  Co.  V.  John  Baied  et  ai-. 

Assignment  for  Benefit  of  Creditors — ^Deed  of  Trust. 

The  deed  of  trust  made  by  defendant  to  one  Baird,  as  trustee,  for  the 
use  of  his  creditors,  vested  theni  with  rights  which  did  not  depend  on  the 
trustee  executing  bond^and  taking  the  oath  prescribed  by  law. 

Property  Embraced  in  Deed. 

The  original  stock  and  also  such  new  stock  as  may  have  been  purchased 
with  its  proceeds  was  protected  oy  said  deed  of  trust. 

APPEAL   FROM    JEFFERSON   CIRCUIT    COURT.     COMMON   PLEAS. 

December  19,  1867. 
Opinion  of  the  Court  by  Judge  Williams  : 

The  deed  of  trust  made  by  Miller  to  Baird  as  trustee  for  the 
use  of  his  creditors,  made  October  15,  1866,  vested  the  creditors 
of  Miller  with  rights  which  did  not  depend  on  the  proper  sub- 
sequent proceedings  of  the  trustee,  therefore,  whether  he  executed 
the  bond  and  took  the  oath  as  prescribed  by  the  act  of  March  2. 
1860,  Myer  Sup.  533,  is  not  important  further  than  to  evidence 
a  fraudulent  combination.  The  larger  portion  of  the  creditors, 
both  as  to  number  and  amount,  having  agreed  that  Miller  should 
still  conduct  the  business,  no  unfavorable  inference  is  manifested 
by  the  trustee  assenting  to  it 

Apellants  could  either  resort  to  their  pro  rata  claim  as  to  these 
goods,  or  they  could  resort  to  the  trustee's  bond  if  one  was  exe- 
cuted, as  they  did  not  consent  to  Miller's  still  conducting  the  bus- 
iness, else  they  could  resort  to  their  judgment  at  law  and  levy  on 
such  property  of  Miller  as  is  not  purchased  with  its  proceeds. 
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Whilst  such  transactions  are  to  be  regarded  with  great  jealousy, 
yet  the  evidence  in  this  case  exhibits  no  illegal  purchase. 
Wherefore,  the  judgment  is  aflBrmed. 

Brttce  &  Russellj  for  Appellant. 

Bijur  &  Thompson,  for  Appellee, 


J.  M.  Crawford  v  Kidd  Et.  AL 

Pleading— Jurisdiction  of  Circuit  Court  and  Quarterly  Courts  of  Amounts  Less 
Than  $50. 

A  petition  alleging  an  indebtedness  of  $71  was  filed  in  the  Circuit  Court, 
amount  aue  on  a  promissory  note  alleged  to  have  been  lost  and  in  the 
progress  oi  the  trial  an  amended  petition  was  filed,  stating  that  the 
note  was  entitled  to  a  credit  of  $35.  Held,  that  the  court  did  not  err  in 
sustaining  a  motion  to  dismiss  the  cause  for  want  of  jurisdiction,  and  in 
determining  the  question  of  jurisdiction  th  amended  pleading  should  'le 
regarded  as  qualifying  and  correcting  the  original  petition,  since  the  ques- 
tion of  jurisdiction  must  be  determined  by  the  plaintiffs  own  assertion  of 
his  claim  and  not  by  the  defense  of  his  adversary. 

APPEAL    FROM    MONTGOMERY    CIRCUIT    COURT, 
January  31,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  action  of  the  circuit  court  in  sustaining  the  motion  of  the 
appellee  to  dismiss  the  action  for  want  of  jurisdiction,  presents 
the  only  question  which  we  deem  it  necessary  to  determine  on  this 
appeal 

The  original  petition  alleges  that  the  defendants  agreed  to  pay 
the  plaintiffs  $71  by  their  promissory  note,  dated  in  1854,  which, 
being  lost,  cannot  be  filed,  and  in  the  progress  of  the  cause,  the 
plaintiff  filed  an  amended  petition  stating  that  said  note  was  en- 
titled to  a  credit  of  $35  paid  in  1855.  Thus  according  to  the 
plaintiff's  pleading  as  amended  his  claim,  exclusive  of  interest, 
was  clearly  less  than  $50. 

Circuit  courts  have  original  jurisdictions  of  all  civil  actions  ex- 
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cept  when  exclusive  jurisdiction  is  given  to  other  courts  (Civil 
Code,  sec.  18),  But  by  the  29th  section  of  the  Code,  as  amended 
in  1860,  the  courts  of  justice  of  the  peace  have  jurisdiction,  ex- 
clusive of  the  circuit  court,  but  concurrent  with  the  quarterly 
court  of  all  actions  for  the  recovery  of  money,  or  personal  prop- 
erty, when  the  matter  in  controversy,  exclusive  of  interest  and 
costs,  does  not  exceed  fifty  dollars  in  value. 

It  is  apparent,  therefore,  that  if  the  statements  of  the  amended 
petition  had  been  embraced  in  the  original  petition,  together  with 
those  expressed  in  it,  the  cause  of  action  thus  disclosed  would  not 
have  been  one  of  which  the  circuit  court  had  original  jurisdiction, 
and  it  seems  to  us,  that  in  determining  the  question  of  jurisdic- 
tion, the  amended  pleading  should  be  regarded  as  qualifying  and 
correcting  the  original  petition,  and  thus  defining  the  demand  of 
the  plaintiffs,  as  one  over  which  the  circuit  court  had  no  jurisdic- 
tion ;  and  the  fact  that  said  payment  of  $35  is  alleged  in  the  an- 
swer of  the  defendants  does  not  alter  the  case,  as  the  question 
of  jurisdiction  must  be  determined  by  the  plaintiff's  own  asser- 
tion of  his  claim,  and  not  by  the  defense  of  his  adversary. 

Wherefore,  the  judgment  is  aflirmed. 

Reid,  for  appellant. 
Holt,  for  appellees. 


George  Jekkins  et  al  v,  Elizabeth  Weeks  et  al. 

Attorney  and  Client — Arbitration  and  Award — Right  of  Counsel  to  Submit 
Cause  For  Adjudication. 

Although  an  attorney  is  not  empowerd  by  his  general  authority,  as 
such  to  bind  his  client  in  a  submission  of  his  cause  to  arbitration,  yet 
if  he  does  so  under  special  authority  or  ^  'here  in  doing  so  his  action  ia 
ratified  and  adopted  by  his  clients,  the  award,  if  otherwise  valid,  may 
be  enforced. 

APPEAL  FBOM   CALDWELL   CIBCUIT   OOUBT. 
January  16,  1868. 

Opinion  of  the  Court  by  Judge  Habdin  : 

Although  an  attorney  at  law  ie  not  empowered  by  his  general 
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authority  as  such  to  bind  his  client  in  a  submission  of  his  cause 
to  arbitration^  yet  if  he  does  so  under  special  authorily  or  as  in 
this  case  his  action  in  doing  so  is  ratified  and  adopted  by  his  em- 
ployers, we  perceive  no  sufficient  reason  why  the  award  if  other- 
wise valid  may  not  be  enforced. 

It  seems  to  us  that  if  no  submission  to  arbitration  had  been 
made^  a  court  of  equity  might,  appropriately  have,  on  the  facts 
disclosed,  compelled  Jenkins  to  account  of  the  difference  between 
the  real  value  of  the  land  and  the  inadequate  price  stipulated  in 
the  contract,  at  least  to  the  extent  of  the  price  of  that  part  of  the 
land  sold  by  him  to  Kichols.  But  whether  upon  the  original 
pleadings  and  he  evidence  the  court  was  authorized  to  adjudge  a 
cancellation  of  the  contract,  or  compensation  in  money  to  the 
plaintiffs,  we  do  not  doubt  the  power  of  the  chancellor  to  accept 
and  enforce  the  award  of  the  arbitrators,  as  an  equitable  adjust- 
ment of  the  controversy  when  asked  to  do  so  by  the  plaintiffs,  al- 
though ^hey  did  not  execute  the  agreement  of  submissison,  and,  al- 
though by  the  death  of  J.  W.  Weeks  pending  the  litigation^  his 
rights  were  cast  on  his  infant  children  by  descent  who,  by  a  re- 
vivor of  the  action,  became  plaintiffs  in  his  stead. 
Wherefore,  the  judgment  is  affirmed. 

Peepper,  for  appellant. 


J.  T.  &  A.  Maoowan  i;  M.  R.  Evebitt. 

Contracts— Failure  to  Comply  With  Terms— Election — Recision. 

When  a  vendee  fails  and  refuses  to  comply  with  the  terms  of  sale,  the 
vendor  may  elect  to  treat  the  contract  as  rescinded  or  sue  for  the  pur- 
chase price. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

November  26,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  appellee,  M.  R.  Everett,  brought  this  action  against  the 
appellants,  John  L.  and  James  A.  Magowan,  who,  with  B.  J. 
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Peters,  were  executors  of  James  P.  Magowan,  deceased,  alleging 
that  said  executors  about  the  1st  day  of  January,  1859,  sold  and 
delivered  to  J.  F.  Calk  a  slave  named  Edmund  belonging  to  their 
testator's  estate  at  the  price  of  $750,  payable  six  months  there- 
after to  be  secured  by  note.  That  after  the  delivery  of  the  slave 
to  Calk  he  allowed  him  to  return  to  his  forfner  home  for  his  cloth- 
ing, and  thereupon  the  slave  ran  off  and  secreted  himself,  and 
shortly  thereafter  Calk  sold  his  claim  and  chance  of  recovering 
the  slave  to  the  plaintiff  for  $800,  who  paid  him  $50  and  agreed 
with  him  to  assume  his  contract  with  Magowan's  executors  for 
the  payment  of  said  $750;  but  that  the  executors  refused  to  ac- 
cept either  the  note  of  Calk  or  the  plaintiff,  according  to  contract, 
and  the  defendants  by  some  arrangement  with  the  slave  regained 
possession  of  him  without  right,  and  after  having  the  use  of  him 
for  several  months  sold  and  converted  him  to  their  own  use,  and 
received  for  him  $1100  or  $1150;  the  petition  prays  judgment 
for  $1100  in  damages. 

The  defense  admits  the  sale  of  the  slave  to  Calk,  and  that  after 
formal  delivery,  the  slave  escaped  from  Calk,  but  the  defendants 
allege  that  after  the  slave  ran  away  Calk  denied  that  he  had  been 
delivered  to  him,  and  refused  to  execute  his  note  or  otherwise  com- 
ply with  the  terms  of  the  sale,  and  thereupon  the  said  executors 
elected  to  treat  the  contract  as  rescinded,  and  subsequently  recov- 
ered possession  of  the  slave,  and  sold  him  under  their  testator's 
will. 

It  was  proved  on  the  trial  that  the  executors  on  the  first  con- 
venient occasion  after  the  sale  requested  Calk  to  comply  with  the 
terms  of  his  purchase,  by  the  execution  of  his  note  with  security, 
and  that  he  refused  to  do  so,  insisting  that  the  slave  had  not  been 
delivered  to  him. 

And  it  was  also  proved  that  after  Calk  had  refused  to  give  his 
note,  as  aforesaid,  and  after  the  contract  between  him  and  the 
plaintiff  the  note  of  either  Calk  or  Everett  with  sufficient  surety, 
was  offered  to  Peters,  one  of  the  executors,  in  compliance  with 
the  contract  of  sale,  and  that  said  Peters  refused  to  accept  said 
note  for  the  reason  that  he  did  not  consider  that  he  was  author- 
ized to  do  so  because  the  will  of  his  testator  required  that  two  of 
the  executors  should  concur  in  transacting  such  business. 

The  plaintiff  recovered  a  verdict  and  judgment  for  $850,  sub- 
ject to  a  credit  of  $750 ;  and  the  court,  having  overruled  a  motion 
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of  the  defendants  for  a  new  trial,  they  have  brought  the  case  to 
this  court 

The  court  should  have  given  the  dth,  7th  and  8th  instructions 
asked  by  def endants^  and  this  error  was  not  corrected  by  the  two 
instructions  given  by  the  court  at  its  own  instance.  The  right  of 
the  defendants  to  regard  the  contract  of  purchase  as  abandoned 
by  Calk  is  in  the  first  instruction  made  to  depend  on  their  then 
treating  it  as  abandoned  at  the  time  they  called  on  him  to  execute 
his  note  for  the  purchase  price,  but  they  were  not  restricted  to  that 
identical  time,  for  they  could  elect  either  to  sue  him  for  the  price 
bid,  or  to  treat  the  contract  as  abandoned  by  him  at  any  time  after 
said  refusal  up  to  his  tendering  a  compliance  with  tiie  terms  of 
the  sale  and  purchase. 

The  second  instruction  by  the  court  is  not  so  specific  as  to  the 
time  defendants  could  regard  the  purchase  as  abandoned  by  Calk, 
yet  it  does  not  correct  the  error  of  the  first  and,  connected  with  it, 
was  well  calci  lated  to  mislead  the  jury. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  further  proceedings  as  herein  indicated. 


Hazelrigg  &  Winrij  Metcalfe,  for  appellants. 
Turner,  for  appellee. 


Isaiah  Offutt  v  Josh  B.  Kenny. 

Promissory  Note»— Assignment— Notice — Set  Off. 

Where  a  promissory  note  has  been  assigned  without  the  knowledge  of 
the  payee,  he  is  entitled  to  a  set  off  against  the  same  to  the  amount 
he  had  paid  the  assignor  before  he  knew  of  the  assignment. 

APPEAL  FBOM  SOOTT  OIBOXnT  COITBT. 
Novmber  25,  1867. 

Opinion  of  the  Coubt  by  Judge  Haedin  : 

The  appellee  executed  his  note  to  H.  S.  Glinn  for  $2624.30  on 
the  11th  of  February,  1860,  payable  March  1,  1862,  in  part  con- 
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sideration  of  a  tract  of  land,  and  on  the  same  day  at  Glinn's  in- 
stance,  he  gave  him  another  note  for  $1500,  which  was  credited 
on  the  first  note ;  and  Glinn  about  the  same  time  assigned  the  note 
last  given  to  B.  G.  Glass. 

On  the  note  for  $2624.30  are  the  following  assignments:  "Pay 
J.  M.  Glinn,  H.  S.  Glinn."     "Pay  Isaiah  OfFutt,  John  M.  Glinn." 

The  appellant  Offntt,  as  assignee,  brought  this  suit  on  the  note, 
and  the  defendant  filed  an  answer,  setting  up  several  claims  as 
set  offs,  some  of  them  being  against  H.  E.  Glinn  and  others  against 
said  J.  M.  Glinn. 

The  court  sustained  the  plea  of  set  off,  so  far  as  to  allow  the 
defendant  credit  by  the  following  claims : 

*4.  A  demand  against  H.  S.  Glinn  for  $20,371/2,  with 
interest  from  October  1,  1860. 

"2.  A  demand  against  said  H.  S.  Glinn  for  $125  for 
rent,  with  interest  from  the  Ist  of  March,  1862. 

'^3.  A  demand  against  J.  M.  Glinn  for  $200,  with 
interest  from  the  1st  of  March,  1862." 

The  appellant  complains  of  the  judgment  allowing  these  set- 
offs. 

Whether  Kenny  held  the  two  debts  on  H.  S.  Glinn  after  they 
were  due,  and  before  he  had  notice  of  the  transfer  of  the  note  by 
H.  S.  Glinn,  and  whether  he  so  held  the  debt  on  J.  M.  Glinn,  with- 
out notice  of  his  transfer  of  the  note  to  the  appellant,  are  the  only 
questions  to  be  determined. 

The  note  of  $20.37^  was  executed  to  Kenny  September  10, 
1860,  and  it  appears  that  the  claim  for  rent  of  $126  was  due  to 
"N.  B.  Kenny;  and  having  been  assigned  to  the  appellee,  Glinn 
promised  to  enter  a  credit  for  it  on  the  note  in  1860  or  1861,  and 
the  claim  of  $200  against  J.  M.  Glinn  was  for  money  paid  to  B.  0. 
Glass  for  him,  and  was  held  by  Kenny  while  J.  M.  Glinn  held  the 
note  in  contoryersy;  as  the  testimony  of  Glinn  himself  conduces 
to  show. 

And,  although  H.  S.  Glinn  and  J.  M.  Glinn  prove  the  assign- 
ments both  to  have  been  made  within  a  short  time  after  the  date 
of  the  note,  and  before  Kenny  held  the  claims  allowed, as  set-offs 
there  are  facts  which  conduce  to  a  contrary  condusioiL  But,  sup- 
posing it  is  true,  that  the  assignment  to  J.  M.  Glinn  was  made  at 
the  date  of  the  note,  and  that  to  the  appellant  was  made  a  short 
time  thereafter,  and  before  its  maturity,  as  stated  by  the  Glinns, 
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we  think  the  weight  of  evidence  is  against  the  conclusion  that 
Kenny  had  notice  of  the  first  assignment  before  his  claims  against 
H.  S.  Glinn  were  legal  matters  of  set-offs  in  his  hands,  or  that  he 
was  notified  that  the  appellant  held  his  note  before  he  paid  the 
$200  to  Glass  for  J.  M.  Glinn. 

While  the  two  Glinns  testify  that  the  first  assignnlent  was  made 
in  Kenny's  presence,  two  other  witnesses,  Glass  and  Force,  who 
were  present  with  Kenny,  and  had  an  equal  opportunily  with  him 
of  observing  the  fact,  testify  that  they  had  no  knowledge  of  such 
an  assignment  being  made.  Although  J.  M.  Glinn  proves  a  pre- 
vious conversation  tending  to  show  that  Kenny  was  informed  in 
advance  that  such  an  assignment  wou  id  be  made,  the  presumption 
thus  authorized,  is  repelled  by  the  ag.reement  between  Kenny  and 
H.  S.  Glinn  that  any  loss  Kenny  mitght  sustain  by  claims  against 
the  bond  should  thereafter  be  credited  on  the  note,  and  by  Glinn's 
subsequent  agreement  to  credit  the  claim  for  rent  on  the  note. 
And  as  to  the  assignment  of  J.  M.  Glinn  to  appellant,  notwith- 
standing Glinn  proves  it  was  much  before  Kenny  paid  the  $200 
for  him  to  Glass  he  also  proves  that  after  that  time  he  had  the 
note  in  his  possession,  and  without  informing  Kenny  of  the  as- 
signment, promised  to  credit  the  $200  on  the  note.  The  fact  that 
he  may  then  only  have  had  the  note  in  possession  as  Offutt's  agent, 
cannot  alter  the  case,  as  it  does  not  appear  that  Kenny  knew  that 
fact 

The  facts  that  neither  of  the  a&jignments  was  dated,  although 
both  the  Glinns  were  then  in  failing  circumstances,  and  no  writ- 
ten notice  of  either  assignment  wss  given  te  Kenny,  are  also  un- 
favorable to  the  state  of  the  case  represented  by  the  Glinns;  and 
it  is  worthy  of  observation,  also,  that  they  do  not  themselves  ex- 
pressly prove  notice  of  either  assignment,  but  only  testify  to  facts 
conducing  to  show  it  inferentially. 

The  judgment  is,  we  think,  in  conformity  to  the  preponderance 
of  the  evidence,  and  it  is  therefore  affirmed. 

Polk  &  OantrUl,  for  appellant. 
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H-  C.  HOWABD  V  M.  MUBPHY. 

Pleadings — ^Answer — Offset — Counter  Claim — tissue  in  Bar. 

The  answer  of  the  defendant  was  not  an  offset  or  oounter^aim,  but 
presented  an  issue  in  bar,  which  by  the  provisions  of  the  Civil  Code,  stood 
denied  except  as  conferred  by  the  statements  of  the  petition. 

Contradictory  Evidence— Peremptory  Instruction. 

Where  there  is  a  contrariety  of  evidence  the  jury  should  be  permitted 
to  find  on  it  without  a  peremptory  instruction. 

APPEAL  FBOM  MONTGOMERY  CIBCUIT   COUET. 
July  1,  1867. 

Opinion  of  the  Coukt  by  Judge  Williams  : 

The  answer  of  defendant  below  was  not  an  offset  or  oounter- 
claim,  but  presented  an  issue  in  bar  which  by  the  provisions  of 
the  Civil  Code  stood  denied  except  so  far  as  confessed  by  the  state- 
ments of  the  petition;  therefore,  it  was  not  only  unnecessary  to 
reply,  but  no  such  pleading  is  known  to  the  Code, 

There  was  some  contrariety  of  evidence;  therefore,  the  jury 
should  have  been  permitted  to  find  on  it  without  a  peremptory  in- 
struction from  the  court  to  find  for  plaintiff. 

It  was  erroneous  to  give  the  peremptory  instruction  as  couched 
in  the  language  of  the  first  instruction,  which  was  not  cured  by 
the  following  instruction,  though  they  seem  to  be  inconsistent 

As  the  judgment  must  be  reversed  for  this  error,  it  is  unneces- 
sary to  say  anything  as  to  the  discovery  of  the  evidence  after  the 
trial 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial 

Holt,  far  appellant, 

Tenney,  for  appellee. 
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JOBHITA    TUBNEB    V    M.    T.    iN'sWMAIT    Et    AL 

Agency— Joint  Owners  of  Contract— Notice  of  Payment. 

A  contract  was  entered  into  by  three  parties,  owners  of  certain  land» 
to  sell  to  a  fourth  party,  and  only  one  of  the  owners  conducted  the  ne* 
gotiations,  completed  the  sale,  had  the  purchase  price  of  the  land  payable 
to  all  jointly.  A  settlement  of  the  interest  on  this  obligation  was  made 
with  only  one  of  the  owners  when  it  became  due,  and  a  rceipt  given, 
signed  in  the  name  of  all  the  joint  owners.  Held,  that  each  payee  must 
be  regarded  as  the  agent  of  the  others,  and  the  dealings  witn  the  one 
are  the  dealings  with  alL 

Notice — ^Partition  of  Payments  on  Obligation  to  Joint  Owner»— Parties. 

Where  there  is  a  covenant  payable  to  several  co-owners  of  an  obliga- 
tion, the  obligor  is  not  bound  to  partition  the  payments  and  see  that 
each  gets  his  part,  nor  if  there  should  be  controversies  relative  to  it,  is 
he  bound  without  any  notification  whatrver  to  have  all  present  when  he 
settles  with  either;  in  such  cases,  if  any  of  the  payees  intend  to  with- 
draw the  presumed  agency  from  his  co-owners,  he  might  notify  the 
obligor  of  such  intention. 

Same — Fraud — Collusion. 

In  the  absence  of  allegation  and  proof  in  a  petition  i..  coerce  payment 
of  an  obligation  to  co-owners,  of  fraud  and  collusion,  and  notice  from  all 
to  the  obligator,  a  settlement  of  the  obligation  with  one  of  the  co-owners 
will  not  be  disturbed. 


APPEAL  FBOM  BOOKS  OIBOXnT  OOTTBT. 
January  20,  1868. 

Opinion  of  the  Couet  by  Judge  Williams  ; 

R.  L.  Newman  was  no  party  plaintiff,  nor  does  he  by  any  plead- 
ing ask  a  judgment  or  set  out  a  cause  of  action  against  Turner, 
either  jointly  with  T.  Newman,  or  singly.  He  is  made  a  party 
to  Turner's  cross  petition,  but  does  not  answer  it,  and  being  served 
with  process  its  allegations  as  to  him  should  have  been  taken  as 
true.  The  joint  judgment  in  favor  of  M.  T.  &  E.  L.  Newman 
for  $267.18  cost  is  not  authroized  by  either  pleading  or  evidence. 

The  case  was  previously  before  this  court  upon  a  sustained  de- 
murrer to  the  petition,  and  all  this  court  then  decided  was  that 
the  petition  itself,  without  the  aid  of  the  article  of  agreement  as 
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to  the  purchase  and  sale  of  the  land^  contained  sufficient  aver- 
ments to  show  a  cause  of  action,  and  therefore  reversed  the  judg- 
ment Upon  the  return  of  the  cause  Turner  responded,  set  up  the 
article  of  agreement,  averred  that  the  parties  had  previous  to  the 
suit  settled  and  adjusted  the  whole  matter  in  controversy  and  re- 
scinded the  contract,  and  asked  that  it  be  sustained,  but,  if  not, 
then  that  the  contract  be  rescinded  for  alleged  causes.  The  court 
referred  the  matter  to  a  commissioner,  who  reported  that  Turner 
should  be  charged  $275  annual  rents,  with  interest  thereon  from 
the  end  of  each  year,  and  tiien  for  other  items  set  out  by  him,  mak- 
ing $1283.65.  His  credits  are  then  allowed  $1176.87,  making  a 
balance  against  Turner  of  $106.76.  The  commissioner's  report  is 
made  the  basis  of  the  judgment,  save  that  the  interest  on  the  pur- 
chase price  is  made  the  criterion  of  the  rents,  and  this  being  $5700 
credited  with  $300  would  make  the  annual  rents  $324,  instead 
of  $275,  which,  we  think,  would  be  the  correct  basis  if  the  court 
should  at  all  settle  the  rents,  as  this  case  is  now  presented.  But 
this  alteration  would  not  justify  the  amount  adjudged  of  $267.18 
costs,  or  two-thirds  of  the  balance  against  Turner,  as  the  whole 
would  only  be  $265.25.  Clutterbuck,  who  held  the  article  of 
agreement,  states  that  in  April,  1860,  Turner  and  D.  N.  Newman 
came  to  his  schoolhouse  and  stated  that  ^^he  had  agreed  to  settle 
or  compromise  their  difficulties  concerning  the  land,"  and  request- 
ed him  to  make  some  calculations  for  them,  which  he  did,  and 
after  he  had  made  the  calculations  upon  the  data  furnished  by 
them.  Turner  then  paid  said  Newman  ''the  balance  of  the  interest 
due  upon  the  purchase  money ^  and  this  is  corroborated  by  a  re- 
ceipt dated  April  2,  1860,  for  seventy-two  83-100  dollars  to 
Joshua  Turner  "in  full  of  all  demands  to  date/*  Signed  "Dan'l 
Newman  &  Brothers."  Clutterbuck  says  Dan'l  Newman  and  Tur- 
ner then  told  him  to  destroy  the  article  of  agreement,  as  to  the 
purchase  of  the  land,  but  that  M.  T.  Newman  afterwards  told  him 
not  to  do  so. 

Dan'l  Newman  seems  to  have  been  the  active  agent  in  selling 
the  land,  at  least  the  article  of  agreement  is  made  in  the  joint 
names  of  D.  N.  Newman,  B.  L.  Newman  and  M.  L.  Newman  and 
signed  by  them,  and  the  purchase  price  is  payable  jointly  to  them, 
whether  they  were  joint  tenants,  or  tenants  in  common,  or  co- 
parceners, they  held  a  joint  and,  we  presume,  an  equal  interest  in 
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the  land,  and  when  they  sold  instead  of  separating  that  interest 
they  kept  it  np  by  an  obligation  to  them  jointly. 

In  this  state  of  dealings  each  payee  must  be  regarded  as  the 
agent  for  the  others,  and  in  all  fair  transactions,  without  notice 
from  the  other  parties,  the  obligor  should  be  protected  in  his  trans- 
actions with  either  payee. 

There  were  more  than  one  legal  reason  why  this  contract  should 
be  rescinded,  and  Dan'l  N.  Newman  violated  no  legal  right  nor 
proved  that  he  colluded  with  Turner,  or  made  an  unfair  settlement 
with  him,  but  M.  T.  Newman  goes  on  the  naked  legal  principle 
that  Dan'l  N.  Newman  had  no  right  to  act  as  his  agent  for  him, 
but  surely  where  there  is  a  covenant  payable  to  several  the  obligor 
is  not  bound  to  partition  the  payments  and  see  that  each  gets  his 
part,  nor  if  there  should  be  controversies  relative  to  it,  is  he  bound 
without  any  notification  whatever  to  have  all  present  when  he 
settles  with  either;  in  such  cases  if  any  of  the  payees  intends  to 
withdraw  the  presumed  agency  from  his  co-obligors  he  must  notify 
the  obligor  of  such  intention.  We  think,  therefore,  in  the  ab- 
sence of  all  allegation  and  proof  that  the  settlement  by  D.  N.  New- 
man, with  Turner,  was  collusive  or  unfair,  and  in  tlie  absence  of 
any  notification  to  Turner  not  to  settle  with  him,  the  settlement 
should  be  upheld  and  the  petition  dismissed  absolutely. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  dismiss 
the  petition  absolutely. 

Pryor  &  Chambers,  for  appellant 

Carlisle  &  0*Hara,  for  appellees. 
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Hbnbt  HbiIj  V  Hebman  Essblman. 

Contracts— Written— Unsigned— Evidence  of  Parol  Agreement. 

A  written  contract,  unsigned,  may  be  referred  to  as  containing  the 
agreement  between  the  parties  with  as  much  crtainty,  if  not  more,  than 
the  mere  recollection  of  witnesses,  and  may  be  regarded  as  the  establish- 
ment  of  a  parol  agreement. 

Same— Extra  Work — ^Price — Original  Agreement. 

So  far  as  the  work  was  done  under  the  original  agreement,  it  should 
be  enforced  and  as  far  as  there  was  an  expressed  agreement  for  altr- 
ations,  this  should  be  likewise  enforced,  and  for  such  extra  work  as  was 
not  expressly  agreed  for,  it  should  be  allowed  so  far  as  its  value  can  be 
estimated  by  the  work  embraced  in  the  original  contract. 

LOUISVILLE  CHANCERY. 

November  22,  1867. 

Opinion  of  the  Ooukt  by  Judge  Williams  : 

It  is  apparent  from  the  evidence  that  there  was  an  express 
contract  between  these  parties  as  to  the  price  for  which  appellee 
was  to  build  for  appUant  the  house,  and  that  the  terms  of  this  con- 
tract was  reduced  to  writing  by  appellee  and  delivered  to  appellant, 
but  which  was  not  signed  by  him,  notwithstanding  which,  it  be- 
ing proved  to  contain  the  stipulations  of  the  contract,  may  be  re- 
ferred to  as  containing  the  agreement  between  the  parties  with  as 
much  certainty,  if  not  more,  than  the  mere  recollection  of  wit- 
nesses and  must  at  least  be  regarded  as  the  establishment  of  a 
parol  agreement.  It  also  appears  that  afterwards  the  house  was 
enlarged,  for  which  appellant  was  to  pay  the  additional  sum  of 
one  hundred  and  fifty  dollars. 

It  further  appears  that  the  brick  waU  was  originaly  to  be  nine 
inches  thick,  and  that  appellant  directed  the  brick  workman  to 
make  it  thirteen  inches  thick,  and  he  would  pay  therefor. 

According  to  the  rules  recognized  by  this  court  in  Western  v 
Sharp,  14  B.  Mon.,  178  and  Woodbury  v  Jones,  11  B.  Mon.,  168, 
the  original  agreement,  so  far  as  work  was  done  under  it,  should 
be  enforced,  and  so  far  as  there  was  an  express  agreement  for  al- 
terations, this  should  likewise  be  enforced,  and  for  such  extra 
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work  as  was  not  expressly  agreed  f or^  it  should  be  allowed  for  as 
not  within  the  express  contracts,  but  so  far  as  its  value  can  be  es- 
timated by  the  work  embraced  within  the  express  contracts  it 
should  be  so  done,  upon  the  presumption  that  both  parties  in- 
tended to  be  governed  by  such  prices. 

But  as  no  specifications  or  bill  of  prices  of  the  original  building, 
as  contemplated  by  the  first  plan,  appears  in  the  record  it  may  be 
proper  to  allow  for  the  increased  thickness  of  the  walls  and  such 
other  extra  work,  not  included  in  the  enlargement  of  the  house, 
as  may  have  been  done  at  customary  prices  at  the  time  the  work 
was  done,  unless  appeUant  can  show  by  evidence  what  were  the 
prices  of  the  different  character  of  work  it  was  originally  under- 
taken at,  in  which  case  those  prices  should  govern. 

One  hundred  and  fifty  dollars  for  the  enlargement  of  the  house 
should  be  allowed  as  expressly  agreed  on  by  the  parties  ,to  be  added 
to  the  original  contract  price  of  $2376,  subject  to  the  credits  as 
claimed  by  appellant  and  conceded  by  appellee. 

It  was  proper  to  reject  the  receipt  for  $1090,  and  in  place 
thereof  to  allow  a  credit  for  $190,  as  paid,  the  day  it  bears  date. 

As  the  chancellor  erred  in  adopting  a  different  criterion  for  ap- 
pellee's compensation,  in  building  the  house,  the  judgment  is  re- 
versed, with  directions  to  ascertain  the  amount  due  him  as  herein 
indicated,  this  being  the  only  error  perceived  in  the  judgment 


Muir  £  Bijuir,  for  appellant. 
Pope,  for  appellee. 


S.  W.  Waxtees  Et  Al.  V  Moses  Pbbston. 

Land— Vacant — ^Previous  Entry— Inchoate  Title — Subsequent  Entry  Void. 

Where  a  warrant  for  vacant  and  unappropriated  land  has  been  granted 
and  an  entry  made  in  the  surveyor's  book  describing  same,  the  warrantee 
has  an  inchoate  title,  which  is  not  destroyed  by  his  neglect  to  carry  it 
into  grant,  but  on  the  contrary  is  protected  from  subsequent  entry  by 
statute. 

Same — ^Legal  Title. 

Where  a  patent  is  not  obtained  within  the  time  designated  by  law,  the 
only  legal  consequence  is  that  the  legal  title  enures  from  the  date  of 
the  patent  instead  of  relating  back  to  the  date  of  the  survey. 
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APPEAL  FBOM  JOHNSON  OIBOUIT  COUBT. 
September  27,  1867. 

Opinion  of  the  Coubt  by  Judge  Williams: 

William  M.  Smithold,  having  obtained  a  land  office  warrant, 
assigned  it  to  appellee,  who  caused  it  to  be  located  and  surveyed 
on  50  acres  of  land  in  Johnson  county,  January  7,  1886,  but  has 
never  carried  it  into  patent 

Appellants  obtained  a  warrant  and  had  it  located  and  surveyed 
upon  the  land  in  contest  August  14, 1861,  and  patented  August  22, 
1862.     The  question  is  as  to  these  conflicting  claims. 

Chapter  102  of  our  Revised  Statutes  and  the  various  amenda* 
tory  acts,  2  Stant,  Rev.  Stat.,  430,  governs  the  case. 

It  authorizes  the  county  court  to  grant  warrants  for  vacant  and 
unappropriated  lands,  on  payment  of  such  price  as  they  may  de- 
termine not  less  than  five  cents  per  acre,  and  then  authorize  the 
person  obtaining  the  warrant  to  have  the  same  entered  in  the 
surveyor's  book,  describing  the  same,  it  is  also  made  the  surveyor's 
duty  to  survey  such  entries  in  the  order  in  which  they  may  stand 
on  his  book. 

Sub-division  8  of  section  3  provides  that  none  but  vacant  lands 
shall  be  subject  to  appropriation,  and  declares  void  every  entry, 
survey  or  patent  made  or  issued  so  far  as  it  embraces  land  pre- 
viously  entered,  surveyed  or  patented.  Appellant  had  had  the 
land  both  entered  and  surveyed,  which  were  of  record,  and  any 
person  desiring  to  appropriate  it  had  ample  means  of  ascertaining 
the  fact 

As  was  said  by  this  court  in  Fleppin  v.  Hays  et  al.,  3  Met,  215, 
appellee  had  an  inchoate  title  which  was  not  destroyed  by  his  neg- 
lect to  carry  it  into  grant,  but,  on  the  contrary,  was  protected 
from  subsequent  entry  by  provision  declaring  after  entry,  sur- 
vey or  patent  void. 

If  he  did  not  get  the  patent  within  the  time  designated  by  law 
the  only  legal  consequence  would  be  his  legal  title  enured  to  him 
only  from  the  date  of  the  patent  instead  of  relating  back  to  the 
date  of  the  survey  as  he  would  have  had  he  got  it  within  the  time 
designated  by  the  statute. 

The  entry,  survey   and   patent   of   appellants  being  absolutely 
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void,  80  far  as  conflicting  with  appelle's  survey,  there  is  no  valid 
reason  for  reversing  the  judgment,  hence  it  is  affirmed. 


Faxxy  Eay  et  al  v.  Daniel  Ray^s  Administeatob  et  al. 

Decedant'8  Estate — Memorandum  Book — ^Evidence. 

A  memorandum  book  kept  by  the  intestate  as*  to  advancements  is  com- 
petent evidence. 

Parol  Gift. 

The  memorandum,  "I  intend  him  to  have  the  tract  he  lives  on,  which 
is  to  be  surveyed  and  valued,"  establishes  a  parol  gift  of  the  land. 

appeal  feom  gabeaed  cieouit  couet.  • 

December  16,  1867. 

Opinion  of  the  Couet  by  Judge  Williams  : 

If  it  was  technically  erroneous  to  adjudge  a  division  of  the  es- 
tate of  the  intestate  among  his  heirs  without  Zachary  Eay^s  chil- 
dren being  parties,  they  being  minors  and  beneficiaries  in  the 
deed  he  made  to  the  trustee  for  the  use  and  benefit  of  his  wife 
and  children,  to  all  his  interest  in  and  to  his  father's  estate,  al- 
though both  Zachary  and  the  trustee  were  parties,  yet  as  these 
minor  children  and  their  mother  were  parties  before  tiie  report  of 
the  commissioner  dividing  the  estate  was  confirmed,  and  they  took 
various  exceptions  to  its  confirmation  and  were  heard  before  their 
exceptions  were  adjudicated,  and  as  the  adjudication  was  correct 
with  the  single  exception  of  allowing  two  hundred  dollars  rent 
against  Zachary  Ray  for  the  year  1864,  we  see  no  reason  to  dis- 
turb said  judgment  further  than  to  correct  this  single  item.  The 
memorandum  book  kept  by  the  intestate  as  to  the  advancements 
made  to  his  children  was  both  competent  and  credible  evidence, 
and  the  court  properly  charged  Zach  Ray  with  the  items  so 
charged  against  him,  the  memorandum  made  in  said  book  by  in- 
testate that  ''I  intend  him  to  have  the  tract  of  land  he  lives  on, 
supposed  to  contain  100  acres,  which  is  to  be  surveyed  and  valued, 
together  with  the  continued  occupancy  of  said  land  down  to  his 
father's  death  establish  a  parol  gift  of  the  land,  the  survey  and 
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valuation  contemplated  were  merely  to  aacertain  the  quantity  and 
what  amount  he  should  be  charged  therefor  by  way  of  adyanoe- 
ments. 

As  the  heirs  might  either  confirm  or  repudiate  this  gift,  he 
should  not  be  charged  with  rents  until  sOme  unequivocal  notifica- 
tion that  the  gift  would  not  be  ratified,  which,  in  this  instancei 
was  by  the  bringing  of  the  suit  January  9,  1866.  As  this  two 
hundred  dollars  overcharge  against  Zach  Ray  and  which  aflFects 
his  wife  and  children  can  be  adjusted  out  of  the  personal  assets, 
it  will  be  unnecessary  to  disturb  the  division  of  the  land.  Judg- 
ment reversed. 

Bradley,  for  appellants. 

Dunlap  dc  Anderson,  for  appellees. 


John  L.  Creech  v,  John  E.  Smith. 

Land— Parol  Sale — Purchase  Money  Refunded. 

A  party  having  sold,  by  parol,  more  land  than  was  embraced  in  his 
deed  and  there  being  no  memorandum  by  which  his  heirs  could  be 
charged,  the  purchase  money  having  been  paid,  its  value  should  have 
been  ascertained  and  the  amount  deducted  from  the  price  of  the  land  to 
which  decedant  had  title. 

APPEAL  FBOM  HAELAN   CIECUIT  OOUBT. 
December  13.  1867. 
Opinion  of  the  Cottbt  by  Judge  Williams  : 

It  is  manifest  from  the  proof  that  Henry  J.  Creech  sold  by 
parol,  to  appellant  more  land  than  is  embraced  in  the  deed  of 
Penington  to  the  latter,  as  said  deed  only  includes  the  land  sold 
Penington  to  H.  J.  Creech,  the  purchase  money  for  which  was  paid 
by  appellant  to  Penington  as  per  agreement  between  H.  J.  and  J. 
L.  Creech. 

H.  J.  Creech  having  died  without  executing  any  memorandum 
by  which  he  or  his  heirs  can  be  charged  as  to  this  land  its  value 
whatever  it  may  be  should  be  ascertained  and  deducted  from  the 
note  sued  on,  unless  appellee  should  establish  by  evidence  the 
allegations  of  his  response  that  he  was  induced  to  purchase  said 
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note  by  appellant;  no  such  evidence  now  being  in  the  case  thid 
allegation  is  nnsustained. 

As  the  record  now  stands  the  court  erred  in  giving  judgment 
for  the  remainder  of  the  note  deducting  the  credit  and  the  judg- 
ment is  reversed  for  further  proceedings. 

James,  for  Appellant. 

Dishmarij  for  Appellee. 


Hezbkiah  Pabk's  Adme.,  v.  Sally  Pabk'b  Admb. 

Decedents  Estate— IMsposition  By  WilL 

Though  th")  testator  contemplated  an  equal  division  of  his  estate 
among  his  two  classes  of  devisees,  yet,  choosing  as  he  did,  the  speciflo 
property  to  be  distributed  to  each,  the  emancipation  of  the  slaves  aUoted 
to  one  class  did  not  entitle  those  devisees  to  any  part  of  the  property 
devised  to  the  others. 

APPEAL  FEOM  ESTILL  CIECUIT  OOUET. 
Dcember  11,  18674 

Opinion  of  the  Couet  by  Judge  Robeetson. 

Through  the  testator  certainly  contemplated  an  equal  division 
of  his  estate  among  his  two  classes  of  devisees  yet,  choosing,  as 
he  did,  the  specific  property  to  be  distributed  to  each  subject  to  all 
contingencies,  the  emancipation  of  the  slaves  allotted  to  one  class 
did  not  entitle  those  devises  to  any  portion  of  the  land  devised  to 
the  other  class,  any  more  than  the  dep.ln  of  the  slaves  after  the 
termination  of  the  estate  of  the  devis:,  for  life,  would  have  entitled 
them  to  it.    So  far  we  concur  with  che  circuit  court. 

We  concur  with  that  court  also  in  the  opinion  that  the  personal 
property  left  at  her  death^  by  the  legatee  for  life  shoidd  be  deemed 
her  own  absolutely,  and  which  her  administrator  is  entitled  to  hold 
for  distribution  among  her  legal  distributees,  or  next  of  kin.  The 
fact  that  he  assumed  the  administration  without  objection  implies 
an  admission  that  it  was  hers,  and  fortifies  the  presumption  arising 
from  lapse  of  time  and  the  perishable  character  of  the  property, 
that  none  of  it  was  the  specific  property  bequeathed  to  her  for  life. 
8 
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And,  there  being  no  proof  on  this  subject,  we  cannot  assume  that 
any  of  it  was  not  her  own  acquisition  by  labor  or  purchase. 

As  to  the  essential  matters  of  litigation  we  therefore  approve  the 
judgment  of  the  circuit  court. 

Nor  is  there,  in  our  opinion,  any  such  substantial  error  in  the 
judgment  for  costs  as  to  require  a  reversal  on  that  ground.  While 
there  may  be  some  slight  deviation  from  technical  right  in  the  dis- 
tribution of  costs,  it  seems  to  us  that  nevertheless  the  judgment,  as 
rendered  approximates  sufficiently,  for  substantial  justice,  an 
equitable  distribution,  all  things  properly  considered. 

WTierefore  the  judgment  is  affirmed,  both  on  the  original  and 
cross-appeal. 

Harlan,  for  Appellant. 


Joshua  Davis  et  jll,  v.  Wm.  Kiooenbothom  et  al. 

Land— Conveyance  Extorted — Held  in  Tmet. 

The  conveyance  litigated  in  this  suit  was  extorted  from  the  father  and 
mother  by  assurance  that  the  land  should  be  held  in  trust  for  all  their 
heirs,  subject  to  equal  distribution  among  them  at  their  death.  Held^  that 
a  trust,  both  expressed  and  implied,  is  the  plain  and  inevitable  oondlus- 
of  reason  and  law. 

APPEAL   FROM  GARBABD  CIBCUIT  COTTET. 
December  16,  1867. 

Opinion  of  the  Court  by  Judge  Robeetson  : 

Considering  the  condition  of  the  old  father  Emanuel  Higgen- 
bothom,  the  influence  of  his  sons  George  and  William  who  could 
mould  him  like  clay  in  the  hands  of  the  potter,  the  gross  inade- 
quacy of  the  ostensible  consideration,  the  strong  probability  that 
none  of  it  was  paid  by  George,  and  the  extreme  doubtfulness  of 
any  payment  by  William,  and  the  facts  aud  circumstances  con- 
ducing to  show  a  fraudulent  purpose  and  sinister  consummation 
by  these  two  sons,  and  proving  that  the  conveyances  now  litigated 
were  finally  extorted  from  their  father  and  mother  by  assurances 
that  the  lands  should  be  held  in  trust  for  all  their  heirs,  subject  to 
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equal  distribution  among  them  at  his  death.  Such  a  trust,  both 
express  and  implied,  is  the  plain  and  inevitable  conclusion  of 
reason  and  of  law. 

Consequently,  as  the  appellants  had  no  cause  of  action  until  the 
old  man's  death  and  a  refusal  to  fulfill  the  trust,  neither  a 
statutory  nor  presumptive  bar  applies  to  this  case. 

Wherefore  the  judgment  dismissing  the  petition  against  George 
and  William  is  reversed  and  the  cause  remanded  for  further 
proceedings  for  distribution,  by  sale  or  otherwise,  of  the  lands 
among  all  the  heirs  and  an  equitable  adjustment  of  the  rights  of 
all  parties. 

But  the  judgment  dismissing  the  petition  against  Davis  is 
affirmed. 

Bradley  Dunlap,  for  Appellant. 

Turner,  for  Appellee. 


Geo.  Bttenside,  &c.,  v.  Jacob  Robinson,  &o. 

Contracts — Sale  of  Land — Suit  to  Enforce — ^Petition    to  Be  Hade  Party— 
Statement  of  Facts. 

In  this  suit  for  enforcing  a  contract  for  the  sale  of  land  appellants 
filed  a  petition  to  be  made  parties,  alleging  they  were  the  "owners  of 
the  land  and  interested  parties."  No  facts  were  stated  showing  the 
character  of  their  claim ,  or  how  it  was  derived,  whether  from  devise, 
contract  or  inheritance.  Held,  that  each  claim  is  too  vauge  and  indefinite 
for  judicial  review,  and  the  cross  petition  was  properly  dismissed. 

APPEAL  FBOM  GABBABD  OIEOUIT  OOUKT. 
December  13,  1867. 

OiNION  OF  THE  CoUI^T  BY  JuDGE  RoBEETSON  I 

In  the  progress  of  a  suit  in  equity  for  enforcing  a  contract  for 
sale  of  land  between  the  parties  to  it  the  appellants,  who  were  not 
parties  to  that  pending  suit  filed  a  petition  praying  to  be  made 
parties  on  the  simple  allegation  that  they  were  owners  of  the 
property  and  interested  in  the  case.  They  stated  no  fact  tending 
to  show  the  character  of  their  claim,  or  how  it  was  derived,  whether 
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from  devise,  contract,  or  inheritance.  The  court  therefore  having 
no  clue  for  judicial  cognizance  of  a  claim  so  vague  and  undefined, 
and  consequently  unable  to  see  that  it  was  a  proper  subject  of 
litigation  in  that  suit,  overruled  the  application  and  rendered  a 
decree  between  the  original  parties.  In  thus  refusing  to  permit 
such  intervention  and  consequent  delay  and  complication  not 
apparently  pertinent  or  available,  the  circuit  court  did  no  manifest 
wrong  to  the  appellants  who,  not  being  parties,  cannot  be  preju- 
diced by  the  decree  as  rendered  between  other  parties. 

If  the  appellants  have  any  prima  facie  title,  they  may  still 
assert  it  whenever  they  may  choose  to  do  so  in  a  proper  and 
tangible  shape. 

Judgment  affirmed. 

Bradley,  for  appellant. 
Anderson,  for  appellee. 


The  Commonwealth  v.  John  Gill. 

Criminal  Law — ^Tippling  House — ^License  Transferred. 

Garriot  having  obtained  a  license  to  retail  spirituous  liquors  in  a 
certain  house  and  not  choosing  to  exercise  the  privilege  himself  gave  it 
to  the  appellee,  who  was  indicted  for  retailing  under  that  license.  Held 
that'  the  appellee  had  not  violated  the  law  against  retailing  spirituous 
liquor  without  a  license. 

APPEAL  FBOM   TBIMBLE   CIECUIT   COUET. 

December  5,  1867. 

Opinion  of  the  Cottbt  by  Judge  Robebtson  . 

E.  M.  Garriot  having  obtained  a  license  to  keep  a  tavern,  which 
authorized  him  to  retail  spirituous  liquors  and  not  choosing  to 
exercise  that  privilege  himself,  gave  it  to  the  appellee  John  Gill, 
who,  for  retailing  under  that  license,  was  indicted  for  keeping  a 
tippling  house. 
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He  pleaded  the  authority  thus  granted  to  him  by  Qarriot  under 
his  license.  And,  on  that  issue,  which  the  circuit  court  adjudged 
upon  rendered  judgment  in  his  favor. 

As  the  retailing  was  in  a  room  covered  by  Garriot's  license,  it 
seems  to  this  court  that  the  judgment  is  right  Although  Garriot 
testified  that  he  had  no  interest  in  the  profits  and  charged  nothing 
for  the  privilege  granted  to  the  appellee,  yet  being,  as  he  was, 
responsible  on  his  bond  for  the  conduct  of  the  appellee  as  his 
gratuitous  agent,  the  latter  did  not  retail  without  lawful  license 
and  was  therefore  not  fineable  for  the  mere  act  of  selling  liquors 
by  retail,  nor  was  thereby  guilty  of  keeping  a  tippling  house.  And 
this  was  substantially  so  adjudged  by  this  court  in  the  late  unre- 
ported case  of  the  Commonwealth  vs.  Neal.' 

Wherefore,  the  judgment  is  affirmed. 

(See  Vol.  1,  Ky.  Opin.,  79.) 

Attorney  Oeneral,  for  appellant. 


N.  C.  Powell  v.  E.  F.  Davis'  Admb.,  et  al. 

Land — Proceasioners'  Report — Prima  Fade  Evidence  of  Location. 

The  report  of  survey  and  designation  of  boundary  made  in  the  presence 
of  the  appellant  without  objection  to  its  accuracy  and  acquiesced  in  by 
him  for  many  years  is  prima  facie  evidence  against  him  and  it  was  a 
continued  admission  of  its  accuracy. 
Patent— Large  Surplus. 

A  large  surplus  is  not  per  se  proof  of  a  substantial  deviation  from  the 
original  survey. 
Conversion  Made  in  Former  Suits. 

The  appellant  in  a  suit  with  Griggs  in  1838  alleged  that  Davis  owned 
the  land  to  a  line  even  26  poles  higher  up  the  river  than  that  fixed  by 
the  Processioner.  These  records  concssions  are  alone  persuasve,  if  not 
conclusive,  against  the  appellant. 

November  25,  1867. 


appeal  fbom  union  cieciiit  oottet. 
Opinion  of  the  Coubt  bt  Judge  Bobestson  : 

The  antiquity,  of  the  documentary  evidence  of  the  consecutive 
links  of  the  derivitive  title  under  Chrougher's  patent  and  the  long 
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possession  according  to  that  chain  of  title  sufficiently  authenticate 
those  documents  and  cure  any  apparent  error  or  defect  in  the 
formal  authentication. 

The  report  of  the  processioners  in  the  year  1840  of  a  survey 
and  designation  of  the  boundary  of  Chrougher's  patent  made  in 
the  presence  of  the  appellant  Powell  without  any  objection  to  its 
accuracy  and  apparently  acquiesced  in  by  him  for  many  years  is 
certainly  prima  facie  evidence  against  him  and  also  against  his 
co-operating  associate  Wm.  Brennan,  and  must  therefore  fix  the 
boundaries  unless  shown  to  be  erroneous.  The  circuit  court 
adjudged  that  it  stood  unimpeached  and  decided  this  case  accord- 
ing to  the  plat  so  established — ^and  this  court  concurs  in  that 
judgment  for  the  following  several  reasons : 

1.  The  boundary  fixed  by  the  Report  is  essentially  more  con- 
sistent with  all  the  facts  in  the  Record  and  approximates  more 
nearly  to  the  courses,  distances  and  shape  of  the  original  survey 
than  any  other  which  could  be  sustained. 

2.  The  long  acquiesence  in  it  was  a  continued  admission  of  its 
substantial  accuracy. 

3.  The  large  surplus  is  not  per  se  proof  of  substantial  devia- 
tion from  the  original  survey  and,  as  Chroghan  and  Dark  call  for 
the  same  comer  on  the  Ohio  River,  fixing  Chroghan's  lower  comer 
on  the  river  at  the  Burr  Oak  and  extending  Dark's  river  line  so 
far  as  to  leave  no  surplus  in  Chrougher's  patent  would  give  to 
Dark's  much  larger  surplus  than  that  of  Chrougher's  as  designated 
by  the  processioners.  Moreover,  as  the  line  back  from  the  oak  was 
marked  not  for  Chroghan,  but  for  another  patentee,  Webb,  who 
does  not  call  to  adjoin  him,  and  as  the  strongest  evidence  that  the 
oak  corresponds  with  Chrougher's  lower  corner  on  the  river  is  a 
vague  repetition  which  may  have  erroneously  identified  Webb's 
corner  with  Chrougher's,  it  is  far  more  probable  that  the  surplus 
results  from  extending  Chroghan's  river  line  too  far  down  than  too 
far  up  the  river.  And  there  is  no  rational  ground  for  extending 
Dark  further  down  than  the  processioners  fixed  him,  which  is  26 
poles  further  than  the  call  of  his  patent 

4.  Powell,  in  a  suit  with  Griggs  brought  in  1838,  alleged  that 
Davis,  claiming  under  Chroghan,  owned  the  land  to  a  line  even  26 
poles  higher  up  the  river  than  that  fixed  by  the  processioners,  and 
also  in  a  suit  against  Spaulding  on  the  same  ground  succeeded  iu 
both  cases,  and  Powell  and  Herd's  heirs  owning  the  Dark  survey, 
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procured  by  "consent  in  1857,  a  decretal  partition  allotting 
Powell's  portion  at  the  lower  end  of  the  survey  on  a  line  not  as  low 
down  as  that  designated  by  the  processioners. 

These  Eecord  concessions  as  late  as  1857,  are  alone  persuasive, 
if  not  conclusive,  against  Powell. 

Then,  not  only  is  there  no  evidence  tending  to  show  inaccuracy 
in  the  report  of  the  processioners,  but  the  facts  conduce  to  fortify 
its  conclusion.  It  is  therefore  conclusive  proof  in  the  case  of  the 
dividing  line  between  Dark  and  Chroghan. 

No  title  to  any  of  the  land  in  contest  has  been  established  by 
evidence  of  adverse  possession  for  20  years.  The  only  pretence  of 
possession  for  that  period  is  by  construction  from  partial  occu- 
pancy outside  of  Chroghan's,  and  as  that  was  under  the  junior 
patent  to  Powell's  father,  it  was  no  possession  actual  or  construc- 
tive, of  any  portion  of  the  Chroghan  land  actually  and 
constructively  occupied  under  his  tide.  The  only  entrusions 
within  the  Chroghan  boundary  were  by  a  forcible  extension  of 
Powell's  fence  to  a  small  extent  on  the  land  occupied  by  Delaney 
under  Chroyan  in  the  year  1853,  and  the  like  extension,  in  1861, 
including  a  fraction  of  one  acre  of  Brennan's  land  held  under  the 
same  title. 

.  The  only  hope  therefore  for  the  appellant  is  his  claim  to  a 
division  of  the  surplus  between  the  patents  of  Dark  and  Chroghan 
on  which  he  seemed  chiefly  to  rely  in  argument.  But  this,  if 
ordered,  would  be  unavailing  to  Brenan,  because  the  partition  line 
would  leave  her  on  the  Chroghan  side — and  it  is  equally  inadmissi- 
ble as  to  both  Powell  and  Brenan,  because,  as  before  suggested,  the 
surplus  all  lies  in  the  lower  end  of  Chroghan's  survey ;  and  conse- 
quently claimants  under  Dark  can  have  no  right  to  any  of  it,  and 
are  otherwise,  as  already  shown,  estopped  from  claiming  it. 

Wherefore,  perceiving  no  error,  the  judgment  of  the  circuit 
court  is  aflSrmed. 

Yeaman,  Hord,  for  appellant, 

Heston  &  Taylor,  for  appellees. 
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Adam  Young  &  Eeasob  v.  Fbank  Henby. 

Bill    of    Sale— Lien    Reserved — ^Unrecorded — Subsequent    Mortgage— Actual 
Notice. 

Although  a  bill  of  sale,  in  which  a  lien  has  been  reserved  has  not  been 
recorded,  it  is  superior  to  the  lien  of  a  subsequent  mortgagee  who  had 
acutal  notice  of  the  unrecorded^  lien. 

APPEAL  FBOM   JEFFEKSON    (lOUISVILLB  OHANOEBY)    OOUBT. 
Sptember  25,  1867. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

Through  the  lien  reserved  in  the  bill  of  sale  was  never  recorded 
so  as  to  give  constructive  notice  of  it  to  the  subsequent  mortgagee 
whose  mortgage  was  recorded,  yet  he  had,  as  the  chancellor  was 
bound  to  believe  from  the  proof,  actual  notice  which  is  much 
better.  Consequently  the  decree  preferring  the  unrecorded  to  the 
recorded  lien  was,  in  that  respect,  right  and  is  affirmed. 

But  it  seems  to  this  court  that  so  much  of  the  decree  as  sus- 
tained the  attachment  is  not  sustained  by  the  record.  There  is  no 
evidence  impeaching  the  mortgage  as  fraudulent  or  colorable ;  nor 
is  there  any  evidence  tending  to  prove  a  sale  of  or  purpose  to  sell 
any  property  to  postpone  or  embarrass  any  creditor.  And  the 
testimony  of  the  only  witness  examined  to  prove  the  denied  charge 
of  a  contemplated  removal  from  the  state  failed  to  do  so.  His 
evidence  cannot  be  consistently  interpreted  otherwise  than  aa 
importing  that  Young,  the  common  debtor,  said,  a  few  days  after 
the  attachment  of  his  goods,  that,  unable  to  carry  on  his  barber's 
shop,  he  thought  he  would  remove  to  Memphis. 

The  judgment  sustaining  the  attachment  is  therefore  reversed, 
and  the  case  remanded  with  instructions  to  dismiss  the  attachment 
And  as  there  is  a  partial  affirmance  and  reversal,  there  will  be  no 
judgment  for  costs  in  this  court 
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John  C.  Elbod  v.  W.  Geo.  Andeeson  et  al. 

Parol  Lease— Evidence  to  Sustain  a  Resulting  Lien. 

Although  a  moral  sub-lease  from  the  lessee  of  minors,  for  the  indefinite 
term  of  their  minority  was  void,  it  is  still  available  for  protecting  the 
sub-lessee's  possession  as  a  resulting  lien  for  improvements  made  by  him 
with  the  sanction  of  the  lessee  and  agent  of  the  infants  in  face  of  an 
assurance  by  them  that  he  might  enjoy  the  possession  during  said  infancy. 

New  Txial— Testimony  of  Absent  ^^itnesses. 

Where  an  affidavit  of  defendant  for  a  continuance  manifests  due 
dilUgence  in  preparing  for  the  defense,  and  shows  that  the  testimony  of 
his  absent  witnesses  would  be  material  for  establishing  his  lien  and  the 
extent  of  it,  a  motion  for  a  continuance  should  be  sustained  and  where 
overruled,  a  new  trial  will  be  awarded  by  the  appellate  court. 

APPEAL   FBOM    JEFFBESON    CIBOUIT    COUBT.       OOMMOK   PLEAS. 
January  11,  1868. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

While  the  oral  sub-lease  to  the  appellant  Elrod  by  Dupont  the 
lessee  of  Anderson  as  agent  of  the  infant  owners  for  the  indefinite 
term  of  their  minority  was  not  enforcible,  still,  being  void,  it  is 
available  for  protecting  the  appellant's  possession  as  a  resulting 
lien  for  improvements  (to  an  equitable  extent)  made  by  him  with 
the  sanction  of  both  Anderson  and  Dupont  in  faith  of  an  assur- 
ance that  he  might  enjoy  them  during  the  said  infancy. 

The  appellant's  aflBdavit  for  a  continuance  manifests  due  dili- 
gence in  preparing  for  his  defense  and  shows  that  the  testimony  of 
his  absent  witnesses  would  be  material  for  establishing  his  lieu 
and  the  extent  of  it. 

It  seems  to  this  court  therefore  that  the  court  below  erred  in 
overruling  the  appellant's  motion  for  a  continuance. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Brovm,  for  appellant. 

BodUy  &  Simrallj  for  appellees. 


142  Kentucky  Opiniowb. 


Opinion  of  the  Court. 


0.  D.  Jackson  &  Gillispib  v.  Thomas  Shackelfobd. 

Lien— Vendetioni  Szponas— Writs  Of— Evidence  of  Legal  Levy. 

When  the  appellants,  in  the  court  below,  fail  to  produce  or  require  the 
appellee  to  file  all  the  executions  which  had  been  issued,  the  presumption  of 
an  execution  lien  arising  from  the  undenied  allegation  and  proof  that  writs 
Vendetioni  Exponas  had  been  issued  to  sell  the  land,  must  be  held  to  be 
sufficient  evidence  of  a  legal  levy  on  it  which  operated  as  a  lien. 

Subrogation— Discharge  of  Lien  of  Creditors. 

The  payment  to  creditors  of  the  amount  of  a  lien  on  land,  by  advance- 
ments for  the  judgment  debtor,  entitles  the  person  making  such  advances 
to  subrogation  to  the  lien  of  the  creditors  to  the  amount  of  the  debts 
thus  satisfied. 

APPEAX  FROM  MCLEAN  CIRCUIT  COTTBT. 
January  20,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

As  writs  of  Ven.Ex.  could  not  have  been  legally  issued  for 
selling  Johnson's  land  unless  it  had  been  previously  levied 
upon  under  fifa,  the  legal  presumption,  in  the  absence  of  any 
evidence  to  the  contrary,  must  be  that  there  had  been  such  levy. 

The  appellants  having  failed  to  produce  or  require  the  appellee 
to  file  all  the  executions  which  had  been  issued,  the  presumption 
of  an  execution  lien  arising  from  the  undenied  allegation  and 
proof  that  writs  of  Ven.  Ex.  had  been  issued  to  sell  the  land,  must 
be  held  to  be  suflScient  evidence  of  a  legal  levy  on  it  which  operated 
as  a  lien ;  and  that  lien  is  not  shown  to  have  been  .vaived  or  lost. 
As  the  allegations  and  evidence  suflBciently  show  that  the  appellee 
by  advancing  for  Johnson  about  $700,  discharged,  as  sheriff,  all 
the  execution  debts  except  a  small  remnant  still  unpaid  on  the 
executions  of  the  appellant  he  is  ejititled  to  subrogation  to  the  lien 
of  the  creditors  whose  debts  he  thus  satisfied. 

The  land  was  sold  for  the  appellant's  legally  subject  to  that  lien ; 
and,  being  sold  for  more  than  was  due  and  for  only  a  small  portion 
of  it's  value,  the  appellee,  as  substituted  lien  holder,  had  a  right  to 
have  the  sale  set  aside. 

We  perceive  no  essential  error  in  the  decree  vacating  the  sale, 
nor  in  any  other  respect 

Wherefore,  the  judgment  is  afiirmed. 

Owen,  for  appellant. 


Edkonsoit  v.  Summebs.  143 

Opinion  of  the  Court. 

David  A.  Edmonson  v,  Thomas  Summebs. 

Judgment  By  Default— Surety— Pleading. 

In  a  suit  for  a  devastavit  the  petition  neither  alleges  the  amount  of 
assets  nor  its  sufficiency  to  pay  off  the  debts  sued  for,  but  leaves  the 
amount  blank  and  refers  to  the  appraisement  and  sale  bills  to  show  its 
sufficiency.  Neither  of  these  documents  were  filed  as  exhibits.  Held  that 
a  judgment  by  default  against  the  surety,  the  only  party  served  with 
a  summons,  was  void. 

APPEAL  FBOM  MONTGOMEBT  OXBOUIT  COUBT. 
January  10,  1868. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

In  this-  suit  for  a  devastavit  the  petition  neither  alleges  the 
amount  of  assets  nor  it^s  sufficiency  to  pay  the  debt  sued  for.  The 
petition  leaves  the  amount  blank  and  refers  to  the  appraisement 
and  sale  bills  to  show  it's  sufficiency.  But  neither  of  these  docu- 
ments was  filed.  The  judgment  by  default  against  the  surety,  who 
was  the  only  party  served  with  a  summons,  was  unauthorized  by 
the  record  as  presented  to  this  court  The  judgment  is  therefore 
apparently  erroneous. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reid,  for  appellant, 

Hazelrigg  &  Winn,  for  appellee. 
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Michael  Wells  v.  Alex.  Wilson. 

Champerty— Actioni. 

An  action  cannot  be  maintained  in  thb  name  of  one  for  the  sole  benefit 
of  another  under  a  champertoiia  agreement. 

APPEAL  FBOM  ESTILL    CIBCUIT   OOUBT. 
December  10,  1867. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

The  unoontradicted  testimony,  as  exhibited  in  this  record,  proves 
indisputably  that  this  action  is  prosecuted  in  Wilson's  name  by 
Cox  or  Waters  for  his  own  sole  benefit  under  a  champertous  agree- 
ment between  Wilson  and  Cox  against  the  letter  and  spirit  of  the 
3rd  section  of  the  12th  Chapter  of  the  Revised  Statutes  title 
Champerty,  and  consequently,  there  being  no  contrariely  in  the 
evidence  on  this  subject,  the  verdict  of  the  jury  was  without  any 
evidence  to  support  it  and  was  moreover  inconsistent  with  an 
extraction  given  by  the  court  to  the  jury. 

Wherefore,  without  noting  any  other  alleged  error,  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Turner  &  Lily,  for  appellant, 

Barnes,  for  appellee. 


W.  P.  NOLAND  ET  AL  V.  AnNA  ElKINS. 

Administrator  De  Bonis  Non— Debt  Due  From  Himself. 

Where  an  administrator  de  bonis  non  has  acted  improperly  in  not 
having  an  inventory  of  what  came  into  his  hands  and  thereby  failing  to 
preserve  the  evidence  of  the  debt  due  by  himself  to  his  decedent,  all 
reasonable  presumption  should  be  taken  againsc  him. 

Interest. 

It  was  error  to  compound  interest  against  the  administrator  witb 
biennial  rests. 

APPEAL  FEOM  ESTILL  OIBCmT  OOTJBT. 
December  12,  1867. 
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Opinion  of  the  Coubt  by  Judob  Williams  : 

As  it  was  the  sworn  duty  of  the  appraisers  and  administrator  of 
Zachariah  Elkins,  deceased,  to  report  the  personal  estate  on  the 
appraisement  bills,  and  they  did  report  the  note  on  Noland  at  four 
hundred  dollars,  this  was  competent  evidence  and  prima  facie 
established  the  amount  of  the  debt,  Bnd  which  should  prevail  over 
the  vague  and  uncertain  recollections  of  witnesses  in  his  behalf, 
he  having  become  administrator  de  bonis  non,  and  thereby  become 
possessed  of  the  evidence  of  the  debt  against  him;  had  he  acted 
properly  he  would  have  returned  an  inventory  of  what  came  to  his 
hand,  and  preserved  the  evidence  of  the  debts  due  his  decedent 
from  himself,  not  having  done  this,  all  reasonable  presumptions 
should  be  taken  the  more  strongly  against  him.  It  was,  however, 
erroneous  to  compound  the  interest  with  biennial  rests.  The 
Statute,  Section  25,  Chapter  37,  1  Stant,  507,  only  makes  the 
administrator  liable  for  interest  after  two  years,  imless  he  nega- 
tives the  presumption  that  he  used  the  assets. 

It  was  erroneous  to  adjudge  to  the  widow  the  entire  debt,  as 
she  was  legally  entitled  to  but  a  third,  yet  as  the  distributees  were 
parties,  this  would  have  barred  them  from  any  future  recovery, 
and,  therefore,  was  no  injurious  error  to  appellant,  yet  as  the  judg- 
ment must  be  reversed,  upon  both  the  appeal  and  cross-appeal,  for 
the  first  and  second  errors  named,  it  would  be  well  for  the  court 
in  any  subsequent  judgment  to  correct  this. 

Wherefore  the  judgment  is  reversed  upon  the  original  and 
cross-appeals,  without  costs  to  either  party,  with  directions  to  the 
court  below  for  further  proceedings  as  herein  indicated. 

Harlan,  Barnes  &  Lily,  for  appellants. 
Bumam,  for  appellee. 


146  Kentucky  Opinions. 


Opinion  of  the  Court. 


The  Connecticut  Bank  v.  A.  L.  Gbeeb  et  al. 

Conaolidated  Cause— Agreed  Order  As  To  Proof  Evidence. 

A  consent  order  was  made  in  these  consolidated  cases  in  the  following 
words:  "It  is  agreed  among  the  parties  hereto,  that  the  evidence  now  in 
the  case,  and  that  hereafter  to  be  taken,  may  be  read,  and  made  to  apply 
in  each  of  these  consolidated  cases."  Held,  that  by  this  order  all  the- 
evidence  taken  in  each  and  all  the  cases  was  before  the  court  and  should 
have  been  considered  by  the  chancellor  in  each  case. 

APPEAL  FBOM  KENTON  CIBCUIT  COUET. 
September  17,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

Appellant,  a  judgment  creditor  of  A.  L.  Greer  with  an  execution 
returned  and  endorsed  by  the  proper  oflScer  "iVo  property''  insti- 
tuted this  action  with  attachment  in  the  Kenton  Circuit  Court 
against  A.  L.  and  Thomas  Greer  to  subject  various  parcels  of  real 
estate  in  the  city  of  Covington  specifically  described  in  the  petition 
to  the  satisfaction  of  its  judgment,  of  which  it  alleges  A.  L.  Greer 
is  the  owner;  but  that  Thomas  Greer  claimed  them  under  certain 
conveyances  which  A.  L.  Greer  had  made  and  called  to  be  made 
to  him  with  the  fraudulent  design  to  hinder  and  prevent  the 
creditors  of  A.  L.  Greer,  who  was  heavily  indebted  at  the  time, 
from  collecting  their  debts,  that  the  considerations  recited  were 
pretended,  and  unreal,  and  that  Thomas  Greer  participated  in 
said  fraudulent  design,  and  accepted  the  conveyance  to  carry  out 
and  perfect  the  fraud. 

Other  creditors  of  A.  L.  Greer  brought  their  actions  against  him 
and  Thomas  Greer,  and  caused  attachments  to  issue  all  of  which 
together  witJi  that  of  appellant  were  levied  on  the  property  con- 
veyed by  the  former  to  the  latter,  the  actions  were  all  consolidated 
to  be  heard  together,  and  on  final  trial,  the  court  below  dismissed 
the  petitions  of  appellant,  of  the  Covington  and  Cincinnati  Bridge 
Company  and  of  Richard  Ashcraft  for  the  reason  as  stated  in  the 
opinion  that  there  was  no  proof  to  sustain  the  issue  presented  in 
the  pleadings,  and  adjudged  to  John  W.  Finnell,  Commissioner 
of  the  Kentucky  Trust  Company,  the  sum  of  eight  thousand  eighty- 
seven  dollars  95  cents  with  interest  from  the  Ist  of  January,  1866, 
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till  paid  and  his  coBtB^  and  a  f  oreclofiure  of  the  equity  of  redemp- 
tion of  A.  L.  Greer  and  Thomas  Greer  in  the  property  described 
in  the  mortgage  to  said  Finnell  filed  as  an  exhibit,  and  a  sale  of 
so  much  as  should  be  necessary  to  pay  said  debt  To  Isaac  Cooper 
the  sum  of  two  thousand  five  hundred  and  fifty-two  dollars  and  50 
cents  witli  interest  from  the  1st  of  January,  1866,  till  paid  and 
his  costs,  and  a  sale  of  the  property  described  in  the  mortgage  filed 
by  him  as  an  exhibit,  or  so  much  thereof  as  should  be  necessary  to 
pay  the  same.  And  that  the  attachments  of  L.  C.  and  H.  T.  Pearce, 
and  of  Thomas  Phillips  be  sustained  and  that  they  respectively 
have  their  liens  on  the  property  described  in  the  mortgages  to 
Finnell,  and  .to  Cooper,  subject  to  said  mortgages,  and  that  so 
much  of  said  property  should  be  sold  as  would  be  required  to  pay 
said  Pearce  the  sum  of  $1,998.28-100  and  interest  from  the  1st  of 
January,  1866,  till  paid  and  costs,  and  Phillips  the  sum  of 
$5,606.31-100  with  interest  from  January  the  1st,  1866,  until  paid 
and  costs  the  Pearces  having  the  priority  over  Phillips,  and  if  the 
property  mortgaged  to  Finnell,  and  to  Cooper  should  prove 
insufficient  to  pay  their  debts,  and  those  of  the  Pearces,  and 
Phillips,  the  deficit  was  to  be  made  by  a  sale  of  the  other  attached 
property  after  paying  to  the  Pearces  the  money  which  had  been 
paid  into  court  by  some  of  the  debtors  of  the  Greers  or  one  of  them, 
and  the  master  ordered  to  make  the  sale  upon  terms  prescribed  in 
the  judgment.  And  so  much  of  said  judgment  as  dismissed  the 
petition  of  the  Connecticut  Bank  with  costs  is  now  complained  of, 
and  a  reversal  to  that  extent  sought  by  this  appeal. 

As  the  indebtedness  of  Thomas  Greer  to  the  bank  is  not  con- 
troverted in  the  answers,  and  is  fully  shown  by  copies  of  the  judg- 
ment and  execution  filed  as  exhibits  by  appellant,  the  defect,  or 
want  of  proof  therefore  suggested  in  the  opinion  must  relate  to  the 
question  of  fraud  and  grounds  for  the  attachment,  and  whether  or 
not  the  conclusion  of  the  court  below  as  to  these  points  was  correct 
is  the  only  question  involved  in  this  issue. 

On  the  18th  day  of  April,  1862,  a  consent  order  was  made  in 
these  consolidated  cases  in  the  following  words:  "It  is  agreed 
among  the  parties  hereto,  that  the  evidence  now  in  the  case,  and 
that  hereafter  to  be  taken,  may  be  read,  and  made  to  apply  in 
each  of  these  consolidated  causes."  By  this  order  all  the  evidence 
taken  in  each  and  all  of  the  cases  consolidated  was  before  the  court 
on  the  trial  of  appellant's  case^  and  if  it  authorized  a  judgment  in 
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favor  of  the  Fearoes,  and  Phillips^  appellant's  right  to  recover  waa 
precisely  the  same  as  theirs. 

The  whole  of  ^liis  very  volnminons  record  has  been  carefully 
ready  and  with^:3t  entering  upon  a  discussion  in  detail^  or  an 
analysis  of  the  e\'idence  it  must  sufBce  that  it  satisfies  us  that  the 
real  estate  attached  by  appellant  should  have  been  subjected  to  the 
satisfaction  of  its  debt,  or  to  the  residue  thereof  after  allowing  all 
proper  credits,  to  be  postponed  however,  to  the  prior  equities  and 
liens  of  Finnell  Commissioner,  Cooper,  the  Pearces,  and  R. 
Phillips. 

It  will  be  proper  to  refer  the  case  to  the  master  to  ascertain  and 
report  the  true  amount  due  appellant  from  A.  L.  Greer,  and  for 
that  purpose  it  may  be  necessary  to  sell  the  bank  stock,  and  all  the 
stocks  and  collaterals  placed  with  appellant  by  A.  L.  Greer. 

Wherefore,  the  judgment  so  far  as  it  dismissed  appellant's  peti- 
tion is  reversed,  and  the  cause  is  remanded  for  a  judgment  and 
further  proceedings  consistent  with  this  opinion. 


R  IL  QuioiAY  BT  AL  f;.  H.  V.  Loving. 

Wills,    Constmction    of — ^Descent    and    Distribution — ^Reversionary    Estate- 
Legacy. 

>  testator  bequeaths  to  his  'several  children  certain  legacies  to  be  held 
in  trust  for  their  use  and  "in  case  of  their  death  without  children  or  heirs 
of  their  body,  it  shall  revert  back  to  the  estate,  etc."  Held,  that  upon 
the  death  of  one  of  said  legatees,  under  age  and  childless,  her  pro  rata  as 
bequeathed,  would  faU  back  to  the  estate  of  tl  e  testator,  and  pass  to  his 
heirs  and  distributees,  free  from  any  trust  whatver. 
Same. 

That  part  of  the  bequest  to  the  deceased's  inheritance  which  had  no 
saving  clause  of  reversion,  would  not  reinvest  in  the  estate  of  the  testator, 
but  would  pass  to  the  heirs  and  distributees  of  the  deceased  heir. 

APPEAL  FBOM  LOUISVILLE  CHAITCEBY  COURT. 
January  8,  1808. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  action  was  brought  to  have  the  will  of  the  late  Thomas 
Quigley  construed;  and  whether  or  not  the  chancellor  properly- 
construed  the  instrument,  especially  as  to  how  the  portion  of  the 
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estate  bequeathed  to  Eva,  daughter  of  testator,  who  died  in  infancy, 
and  childless,  passed,  are  the  onlj  questions  presented  in  this 
record- 

After,  in  the  third  clause  of  his  will,  giving  to  his  three  children, 
Eva,  Cora  and  Lucien,  $10,000  each,  the  legacies  to  Eva  and  Cora 
to  be  held  in  trust  for  the  use  of  the  beneficiaries,  the  testator 
declares  that  the  trust  fund  for  his  said  daughters  in  case  of  their 
death  without  children,  or  heirs  of  their  body,  shall  "revert  back" 
to  his  estate,  &c.  From  this  language  it  seems  clear  that  the  testa- 
tor intended  that  upon  the  death  of  either  of  said  daughters,  a 
contingency  which  has  happened,  the  bequest  to  her  would  fall 
back  to  his  estate  and  pass  to  his  heirs  and  distributees,  free  from 
any  trust  whatever ;  it  would  therefore  go  to  the  brothers  and  sisters 
of  Eva,  and  to  the  children  of  such  as  were  dead,  the  children  of  a 
deceased  brother  or  sister  taking  the  share  that  their  parent  if 
living  would  have  taken,  and  as  it  passed  as  a  part  of  the  estate  of 
the  testator,  undisposed  of  after  the  lapse,  it  was  a  fund  for  dis- 
tribution under  the  law,  and  the  widow  of  the  testator  is  entitled 
to  her  distributive  share  under  the  statute. 

As  to  the  beneficial  interest  in  the  estate  of  the  testator  which 
Eva  took  imder  the  4th  clause  of  the  will  there  is  no  provision  that 
upon  her  death  in  infancy  and  childless  it  should  revert  back  to 
the  estate  of  the  testator ;  consequently  that  interest  upon  her  death 
passed  by  descent  to  her  heirs  and  distributees^  of  whom  under  the 
statute  of  descents  her  mother  is  one ;  that  part  to  be  held  by  the 
trustee,  and  the  profits  thereof  to  be  paid  over  as  provided  in  said 
4th  clause  of  the  will. 

As  to  the  one-ninth  of  the  estate  which  passed  under  the  4th 
clause  of  the  will  to  E.  P.  Quigley,  as  the  whole  is  to  be  converted 
into  personal  estate,  it  must  be  regarded  as  personalty,  and  the 
widow  of  E.  P.  Quigley  is  entitled  to  one-third  thereof,  as  the  same 
may  be  realized,  and  made  ready  for  distribution  as  provided 
for  under  said  4th  clause;  but  as  Eva  Quigley  died  since  E.  P. 
Quigley's  death,  his  widow  can  take  no  interest  in  the  estate 
devised  to  Eva. 

Wherefore,  as  the  decree  of  the  chancellor  does  not  in  all  respects 
conform  to  this  view  of  the  case,  the  same  is  reversed,  and  the  cause 
remanded  with  directions  to  render  a  decree  in  conformity  to  this 
opinioiL 

Bar,  for  appellants. 
9 
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Hugh  Speabs  et  al  v.  Robebt  A.  Sale  et  al. 

Wills— Antipathy  Toward  Children— Mental  Ddusion— Verdict— Judgmant. 

The  antipathy  which  the  deceased  indulged  toward  his  children,  with- 
out cause,  and  out  of  which  he  could  not  be  reasoned,  indicates  mental 
delusion,  which  resulted  in  the  production  of  the  document  now  sought  to 
established  as  his  will  and  if  this  conclusion  was  more  doubtful  than  it  is, 
it  might  be  made  preponderant  by  the  verdict  of  a  jury  of  neighbors, 
confirmed  by  a  judgment  of  the  circuit  court. 

APPEAL  FBOM  WOODFOBD  OIBCUIT  OOUBT. 
November  26,  1867. 

Opinion  of  the  Couet  by  Judge  Petees  : 

A  writing  purporting  to  be  the  last  will  and  testament  of 
Edmund  Mimday,  deceased,  was  offered  to  the  Woodford  County 
Court  for  probate.  And  was  rejected.  The  propounders  then 
appealed  to  the  circuit  court,  where  upon  the  trial  of  the  issue  by  a 
jury  said  document  was  found  not  to  be  the  last  will,  and  testa- 
ment of  said  Munday,  and  a  judgment  having  been  renderiBd  by 
the  court  in  conformity  to  the  verdict  of  the  jury,  and  a  new  trial 
refused,  the  propounders  have  appealed  to  this  court 

The  contested  paper  was  written  and  acknowledged  in  Versailles 
in  April,  1866,  to  which  place  decedent  had  gone  for  the  purpose 
of  having  it  prepared,  and  publishing  it;  he  was  then  about  66 
years  of  age,  had  six  children  living,  and  a  grand-daughter,  the 
child  of  a  deceased  son,  his  wife  was  also  living;  he  died  in  July 
following  possessed,  as  is  proved,  of  an  estate  valued  at  $8,000,  the 
most  valuable  part  of  which  was  his  homestead,  a  farm  of  some 
220  acres  worth  perhaps  thirty  dollars  per  acre.  It  does  not  appear 
that  he  had  advanced  any  of  his  children,  or  his  grand-child. 

He  had  three  daughters  two  of  whom  were  married,  the  other  a 
single  woman,  of  some  25  years  of  age  or  more  as  the  evidence 
conduces  to  show,  the  grand-child  about  4  years  of  age,  the  sons 
were  all  over  21  years  of  age ;  but  whether  married  or  not  does  not 
appear. 

The  provisions  of  the  testamentary  document  are  short  and 
simple,  in  it  decedent  gives  to  his  wife  the  one-third   of   all   his 


Speaks  st  ai.  v.  Sale  et  al.  151 

Opinion  of  the  Court. 

estate  for  life  and  remainder  to  his  daughter  Mrs.  Spear,  and  his 
two  sons  Robert  and  John.  To  his  daughters  Mrs.  Sale  and  Mrs. 
S.  E.  Munday  he  gives  $200  each,  to  his  son  Reuben  $50.  And  to 
his  grand-daughter  Elizabeth  iN".  Munday  $700  and  the  residue  of 
his  estate  to  Mrs.  Spear  and  Robert  and  John  Munday. 

The  two  subscribing  witnesses  to  the  instrument,  one  of  whom 
was  the  draftsman,  and  the  other  a  brother  of  decedent,  and  both 
intelligent  and  respectable  gentlemen,  depose  that  at  the  time  of  its 
acknowledgement  decedent  was  of  sound  mind  and  competent  to 
make  a  rational  and  vaild  disposition  of  his  property  by  will,  and 
perhaps  all  the  witnesses  who  testified  in  the  case,  except  his  wife, 
say  he  was  competent  to  transact  ordinary  business,  and  to  manage 
his  own  affairs  with  as  much  skill  and  judgment  as  men  of  common 
sense ;  but  his  wife  proved  that  the  last  year  of  his  life  he  managed 
his  business  badly,  and  spent  about  $1,600  dollars  foolishly. 

To  this  evidence  there  are  opposing  facts  which  will  be  now 
noticed.  Eor  a  number  of  years  before  his  death  decedent  had  been 
afflicted  with  disease  of  the  kidneys,  his  disease  had  become  chronic 
and  continued  to  increase  in  violence  until  it  terminated  his  life. 
From  physical  suffering  and  without  hope  of  recovery  he  was 
melancholy  and  desponding  and  in  temper  as  the  disease  progressed 
he  became  more  impatient  and  irascible,  especially  towards  his  own 
children,  and  some  of  the  witnesses  prove  that  his  malady  and  the 
imaginary  disobedience  and  unfilial  conduct  of  his  children  were 
his  chief,  if  not  constant  themes  of  conversation.  With  them  he 
had  frequent  difficulties,  sometimes  with  one  and  then  another  in 
which  his  wife  testified  she  thought  his  conduct  was  unreasonable, 
and  sometimes  irrational,  often  provoking  them,  never  kind  to 
them,  and  his  aversion  towards  them  increased  as  his  health  grew 
worse. 

At  one  time  he  charged  Sale,  the  husband  of  his  daughter  Lucy 
with  having  marked  his  hogs,  invited  those  present  to  go  with  him 
to  the  lot  where  the  hogs  were  to  show  by  an  examination  of  them 
that  they  were  all  found  to  be  in  his  own  mark,  he  left  without 
saying  any  thing  more.  At  another  time  he  charged  Sale  with 
*Hutoring'^  his  sons  Reuben  and  John  (in  the  language  of  the 
witness)  to  dislike  their  father,  for  which  there  was  as  little 
foundation  as  there  was-  for  accusing  him  of  marking  his  hogs. 
John  was  examined  as  a  witness,  and  proves  no  such  thing  ever 
occurred,  and  although  a  favored   beneficiary    in   the   contested 
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dociunenty  he  says  he  is  opposed  to  it,  because  he  did  not  think  his 
father  could  do  justice  amongst  his  children  on  account  of  his 
prejudices,  he  talked  hard  of  them,  was  at  sometimes  prejudiced 
against  all  of  them  except  his  sister  Susan  (Mrs.  Spear)  and  never 
at  the  same  time  friendly  with  all  of  them. 

To  his  daughter  Sarah  he  was  very  hostile,  and  although  she 
approached  him  more  than  once  to  effect  a  reconciliation,  tiie  last 
time,  only  a  few  days  before  his  death  and  while  she  was  doing  all 
she  could  for  his  comfort,  but  he  turned  from  her  relentless  and 
died  unreconciled  to  her,  and  her  offense  as  explained  by  his  wife 
was  rather  imaginary  than  real,  and  certainly  did  not  merit  the 
unforgiving  antipathy  manifested  towards  her  by  her  father  to  the 
last  Other  facts  disclosed  by  the  evidence  might  be  referred  to 
showing  his  displeasure  towards  others  of  his  children  at  different 
times,  but  less  violent  and  of  shorter  duration  and  generally  accom- 
panied with  threats  of  disinheritance,  though  a  recital  of  them  is 
deemed  unnecessary,  it  may  not  be  improper  however  to  mention 
the  fact  that  he  had  previously  published  a  paper  as  his  will 
different  in  its  provisions,  and  which  he  caused  to  be  destroyed  and 
had  the  contested  paper  prepared  in  its  place,  on  account  of  a 
difficulty  he  had  with  his  son  Reuben  shortly  before  its  date. 

The  antipathy  which  the  deceased  indulged  towards  his  children 
without  cause,  or  if  any  existed,  slight  and  trivial  and  out  of  which 
he  could  not  be  reasoned,  indicates  mental  delusion,  which  the 
evidence  conduces  to  show  resulted  in  the  production  of  the  testa- 
mentary document  now  sought  to  be  established  as  his  wilL  But 
which  cannot  according  to  the  weight  of  authority  be  done. 

Redtield  on  the  Law  of  Wills,  pp.  72-3 ;  84-5-6-7.  Johnson  vs. 
Moore's  heirs,  1  Litt,  370. 

And  as  was  said  by  this  court  in  Harrel,  &c.,  vs.  Harrell,  &c,  1 
Duv.,  203,  this  conclusion  were  it  more  doubtful  than  it  is,  might 
be  made  preponderant  by  the  verdict  of  a  jury  of  neighbors  con- 
firmed by  the  judgment  of  the  circuit  court  And  in  this  case  by 
the  judgment  also  of  the  county  court 

Wherefore  it  is  adjudged  by  this  court  that  the  writing  in 
question  is  not  the  Will  of  Edmund  Munday  and  the  cause  is 
remanded  to  the  court  below  with  instructions  to  enter  this  mandate 
and  certify  the  same  to  the  county  court  of  Woodford  with  direc- 
tion that  the  judgment  of  that  court  be  affirmed.  e 

T.  McCleod,  Beck,  for  appellants. 

Porter  &  Greathouse,  Huston,  for  appellees. 
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P.  B.  NUTTALL  ET  AL  V.  JaS.  W.  RoBBETS  BT  AI*. 

Appeals— Limitation— Judgment  Presumed  To  Be  Rendered  On  Last  Day  of 
Term — ^Eztention  of  Term. 

It  may  be  presumed  that  a  judgment  was  rendered  c  *  the  last  day  of 
the  term,  where  there  is  nothing  to  the  contrary.  The  burden  is  on  the 
appellant  to  show  that  the  term  fixed  by  law  was  extended. 

APPEAL  FROM  HENEY  OIECUIT  COUET. 
January  12,  1867. 

Opinion  of  the  Couet  by  Judge  Petees  : 

The  plea  of  limitation  is  relied  upon  to  bar  this  appeal. 

The  judgment  appealed  from  was  Tendered  at  the  September 
term,  of  1863,  of  the  Henry  Circuit  Court;  but  what  day  of  the 
month,  or  of  the  term,  is  not  stated  in  the  transcript  before  us ;  the 
copy  of  the  record  was  filed  and  the  appeal  was  allowed  the  15ih  of 
September,  1866. 

The  time  for  holding  the  Henry  Circuit  Courts  was  in  1863,  as 
fixed  by  law,  the  first  Monday  in  April,  to  continue  1^  judicial 
days,  and  on  the  first  Monday  in  September,  and  to  continue  six 
juridicial  days.  1  Vol.  B.  S.,  317. 

If  then  the  September  term  of  said  court  in  1863,  commenced  on 
the  7th  day  of  the  month,  the  latest  day  of  the  month  that  it  could 
have  commenced,  and  had  continued  the  six  days  allowed  by  law,  it 
must  have  adjourned  on  the  12th  day  of  the  month,  and  if  it  be 
admitted  that  the  judgment  was  rendered  on  the  last  day  of  the 
term,  the  most  favorable  view  for  Nuttall,  &c.,  it  is  apparent  that 
more  than  three  years  had  elapsed  from  the  rendition  of  said  judg- 
ment, before  the  appeal  was  taken,  and  it  does  not  appear  that  the 
September  term,  1863,  of  the  Henry  Circuit  Court  was  extended 
beyond  the  six  judicial  days  fixed  by  law.  If  the  term  was 
extended,  it  devolved  on  appellants  to  show  it 

As  therefore  it  does  not  appear  that  more  than  three  years  had 
elapsed  next  after  the  rendition  of  the  judgment  before  the  appeal 
was  taken,  the  plea  must  prevail. 

Wherefore,  the  appeal  is  barred. 

Harlan  &  Harlan,  for  appellants. 
Rodman,  for  appellees. 
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"Noj^jsfD  BT  Ai<  v.  A.  D.  Shxphsbd. 

Instructiona. 

It  is  error  to  infltruct  the  jury  that  they  ought  to  take  as  true  all  the 
allegations  in  the  petition,  not  denied  by  the  defendant  in  his  answer. 
Same. 

By  this  instruction  questions  of  law  were  submitted  to  the  jury — 
whether  a  fact  which  aUeged  in  any  part  of  the  pleadings  be  material  or 
immaterial  to  the  matter  in  issue»  is  a  question  of  law  for  the  court. 

Deposition — ^Notice— Misnomer 

A  notice  to  take  depositions  was  in  the  name  of  Greene,  appellee,  and 
in  the  caption,  it  stated  that  they  are  to  be  used  in  the  case  of  Green' 
assignee  of  Shepperd.  Held,  tnat  it  was  not  insufficient  to  authorise  the 
court  to  exclude  the  depositions. 

APPEAL  FBOM  ESTILL  OIBCUIT  OOUBT. 
December  10,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

Although  the  weight  of  evidence  inclines  against  the  verdict; 
still  the  preponderance  is  not  such  as  to  authorize  this  court  to 
interpose,  and  reverse  the  judgment  on  that  account 

But  instruction  No,  2  given  at  the  instance  of  appellee  cannot 
be  sustained.    It  is  as  follows : 

•  "That  upon  the  trial  of  this  case  the  jury  ought  to  take 

as   true   all   the   allegations   in   plaintiff's   petition,    and 

amended  petition,  not  denied  by  defendant  in  his  answer, 

except  the  question  of  the  value  of  the  property  or  amount 

of  damages  claimed." 

This  instruction  is  substantially  the  same   that  was   given   in 

Tipton  vs.  Triplett,  1  Met,  571.    Of  which  this  court  said.    By 

this  instruction  questions  of  law  were  submitted  to  the  jury  instead 

of  being  decided  by  the  court,  as  they  should  have  been.    Whether 

a  fact  which  is  alleged  in  any  part  of  the  pleadings  be  material,  or 

immaterial  to  the  matters  in  issue,  is  a  question  of  law.     And 

whether  it  has  been  denied  in  the  answer,  or  the  response,  is  also  a 

question  of  law.      The  court   should   determine  not   only  what 

allegations  have  been  specifically  controverted,  and  inform  tiie  jury 
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what  facts  are  to  be  considered  by  them  as  true  under  the  pleadings 
in  the  action. 

The  instruction  referred  to  was  calculated  to  mislead  the  jury, 
and  appellant  might  well  complain  of  it  as  prejudicial  to  him, 
especially  in  a  case  like  the  present  when  the  important  fact  to 
entitle  the  appellee  to  a  recovery  is  left  by  the  evidence,  to  say  the 
least  of  it,  in  great  doubt 

The  notice  to  take  the  depositions  of  the  Oreens  is  in  the  name 
of  appellee,  and  the  caption  states  they  are  to  be  used  in  the  case  of 
Oreen  assignee  of  Shepherd,  that  was  not  insufficient  to  authorize 
the  court  to  exclude  the  depositions. 

No  other  error  is  perceived  in  giving  or  refusing  instructions. 
But  for  the  error  suggested,  the  judgment  is  reversed  and  the 
cause  is  remanded  for  a  new  trial  and  for  further  proceedings 
herewith. 


Harlan,  for  appellants. 
Barnes,  for  appellee. 


Sai^bm  W.  WrLEY  V  James  Gates. 

Personal  Property— Possession. 

The  poBsefiion  of  personal  property  is  prima  fada  evidence  of  owner- 
ship which  would  entitle  the  party  so  possessed  to  maintain  an  action 
against  whoever  may  deprive  him  of  his  posseesion. 

APPEAT.  FBOM  OABBABD  OIECUIT  COUET. 
December  17,  1867. 

Opinion  of  the  Couet  by  Judge  Pbtees  : 

The  possession  of  the  mare  hy  appellee  was  prima  facie  evidence 
of  ownership  and  would  entitle  him  to  an  action  against  whoever 
might  deprive  him  of  his  possession,  or  detain  her  from  him  until 
a  title  superior  to  his  own  was  shown. 

Whether  the  government  of  the  United  States  was  the  owner 
of  the  mare  or  not  was  not  an  issue  involved  in  this  suit,  and  was 
one  which  appellant  could  not  make. 
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No  error  is  perceived  in  the  instructions  given  at  the  instance  of 
appellee  nor  in  overruling  those  asked  by  appellant  Wherefore 
the  judgment  is  affirmed. 

Bradley,  for  appellant. 

Anderson,  for  appellee. 


A.  J.  Jennings  v.  Wm.  Tubnbe. 

Land — ^Decretal  Sale— Defective  Title. 

Before  land  is  sold  by  a  commissioner  all  liens  and  claims  against  it 
should  be  'settled  in  the  suit,  in  order  that  the  purchaser  may  know  what 
he  is  buying. 

APPEAL  FEOM  GAEEAED  OIEOUIT  OOUET. 
December  16,  1867. 

Opinion  of  the  Coubt  by  Judge  Pbtees  : 

After  the  sale  of  about  235  acres  of  appellant's  land,  by  the 
master  under  a  judgment  which  appellee  claims  to  have  purchased, 
this  motion  was  made  by  appellant  to  open  the  biddings,  without 
tendering  the  money  to  the  accepted  bidder,  or  making  any  proof 
that  ony  one  was  willing  to  pay  more  for  the  land,  than  the  price 
bid  by  appellee,  the  motion  was  overruled,  and  appellant  complains 
to  this  court 

If  it  only  appeared  that  the  land  did  not  sell  for  a  fair  price 
without  any  extraneous  facts  operating  to  depress  the  price,  and 
prevent  competition  in  the  bidding,  this  Court  would  not  feel  au- 
thorized to  interfere ;  but  on  the  trial  of  the  motion,  G.  W.  Dun- 
lap,  the  commisioner  who  made  the  sale,  was  examined  as  a  wit- 
ness, and  he  proves  when  he  put  the  land  up,  he  proclaimed  that 
he  would  sell  it  subject  to  the  contingent  rights  of  Mrs.  Jennings 
to  dower  in  it,  that  a  suit  was  then  pending  in  the  Court  of  Ap- 
peals involving  the  title,  and  that  Clayton  Anderson  also  asserted 
a  lien  on  the  land.  That  he  expressed  the  opinion  that  Mrs.  Jen- 
nings' contingent  right  to  dower  existed,  and  he  would  sell  the 
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land  subject  thereto^  and  also  to  the  final  determination  of  the 
suit  in  the-  Court  of  Appeals^  and  to  Anderson's  daim  to  a  lien, 
and  the  sale  was  so  madb. 

It  cannot  be  doubted  that  the  certainty  as  to  the  character  of  the 
title  which  would  pass  by  the  sale  from  the  satement  of  the  Oom- 
missioner  would  deter  those  who  might  otherwise  be  disposed  to 
purchase  from  biddings  prevent  competition,  and  result  in  a  sale 
to  the  more  adventurous,  who  would  only  buy  at  a  reduced  price, 
leaving  a  margin  to  meet  the  alleged  incumberances,  if  they  should 
be  made  available. 

It  is  shown  by  the  evidence  that  a  Mr.  Buford  said  he  desired 
to  purchase  the  land;  but  the  title  was  not  clear,  it  was  still  in 
litigation,  and  he  would  not  buy  a  law  suit,  and  for  that  reason 
would  not  attend  the  sale,  and  it  furthermore  appears  that  the 
price  bid  for  the  land  by  appellee,  and  at  which  he  claims  to  be  the 
purchaser,  is  inadequate  and  that  it  would  have  brought  from 
$3,000  to  $4,000  more  if  the  title  had  been  relieved  of  the  clouds 
which  were  over  it  at  the  time  of  the  sale,  or  was  worth  that  much 
more  than  it  brought.  As  the  ridcord  now  presents  the  title  Mrs. 
Jennings  has  no  contingent  right  to  dower  and  the  alleged  lien  of 
Anderson  is  not  made  out,  these  questions,  or  at  all  events  the 
claim  of  Anderson,  should  have  been  settled,  and  the  bidders  at 
the  Commissioner's  sale  informed  in  r^ard  to  the  title  which 
they  would  acquire  by  their  purchase.  This  conforms  to  the  formed 
adjudications  of  this  Court 

The  motion  was  made  before  the  sale  was  confirmed,  and  will 
be  regarded  as  a  motion  to  set  it  aside,  which  it  is  in  effect 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  to 
set  aside  the  sale  and  for  furthr  proceedings  consistent  herewith. 

Bradley  &  McKee,  for  appellant. 

Dunlap,  for  appellee. 
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FouNTAiu  KicB  V.  R  H.  Johnson  bt  aju 

Fraudulent  Conr^ance. 

The  husband  being  insolvent,  bought  a  hoose  and  lot,  and  failing  to  pay 
for  same,  the  wife's  father  paid  the  purchase  money  and  had  the  oon- 
veyanoe  made  to  her.  Held,  that  there  was  neither  aotual  or  oo^strnctiye 
fraud  in  the  oonveyanoe. 

Improrement  on  Wife's  Property. 

The  husband  may  put  such  improvements  on  his  wife's  property  as 
will  make  it  reasonably  fit  for  occupancy  by  himself  and  family  wiUkout 
such  improvements  being  subject  to  his  debts. 

APPEAIi  FBOM  MADISON  CIBCniT  OOUBT. 
,    December  7,  1887. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Appellant  at  March  term,  1862,  of  the  Madison  Circuit  Court 
recovered  a  judgment  for  $1,400,  with  interest  from  February  13, 
1860,  and  costs,  against  Wm.  Williams  and  R.  H.  JohnsoiL  He 
sued  out  execution  thereon  in  April  and  had  it  returned  by  the 
sheriff  at  his  own  order  without  levy,  he  subsequently  had  some 
five  other  executions  and  had  the  same  return,  when  another  execu- 
tion was  issued  August  14, 1863,  which  was  subsequently  returned 
"no  property  found," 

It  is  agreed  that  Johnson  was  Williams'  surety  in  this  debt,  and 
it  appears  that  something  over  eight  hundred  dollars  have  been 
made  out  of  Williams. 

March  8,  1860,  R.  L.  Brady  bought  of  W.  J.  Walker  a  lot  and 
house  in  Richmond  at  $1,500,  to  be  paid  January  1, 1864,  and  in 
the  mean  time  to  pay  annual  rents  at  the  rate  of  $150  per  year. 

January  1,  1861,  R  H.  Johnson  bought  this  property  of  Brady 
and  an  endorsement  is  made  on  Walker's  title  bond  signed  by  both 
Brady  &  Johnson  stating  that  Johnson  is  to  pay  all  the  remainder 
of  the  rents  and  principal  when  due  ,  and  have  all  of  Brady's  right 
and  title  to  the  house  and  lot  and  possession  by  February  15, 1861. 

Johnson  paid  to  Walker  the  first  rent,  January  22,  1861,  and 
May  18, 1862,  paid  the  rent  for  1862. 

When  Johnson  married  Mibs  Qoodloe  in  1856,  he  seems  to  have 
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had  but  little,  if  any,  property,  her  father  gave  her  a  house,  two 
cows  and  household  furniture  suitable  to  their  condition  in  life, 
also  a  slave  woman  as  cooL  Some  two  years  thereafter  he  broke 
up  housekeeping  and  sold  his  wife's  furniture,  house  and  one  cow 
and  hired  out  her  cook  at  $75  to  $80  per  year,  he  then  removed 
to  his  father-in-law's  and  remained  there.  Shortly  before  his 
purchase  of  the  house  and  lot  he  had  purchased  a  small  stock  of 
groceries,  mainly  on  the  credit  of  his  brothei*-in-law,  Barrett,  at 
Louisville. 

Mr.  Johnson  seemed  urgent  that  he  should  get  a  house  and  go  to 
house  keeping,  and  they  spoke  of  the  Brady  house,  when  he  urged 
that  he  could  not  spare  the  money  out  of  his  business  to  purchase 
it,  she  then  told  him  to  use  her  money  derived  from  the  sale  of 
furniture,  &c.,  and  hire  of  her  cook.  Soon  thereafter  he  made  the 
purchase,  but  failing  to  pay  Walker,  and  he  threatening  to  sue,  she 
importuned  her  father  to  pay  for  the  house  for  her.  And  in  the 
spring  of  1864,  her  father  paid  Walker  $250,  and  in  September, 
1865,  paid  him  the  remainder,  $1,370.97,  with  the  understanding 
that  the  house  and  lot  should  be  conveyed  to  Caperton  as  trustee 
for  the  separate  use  of  Mrs.  Johnson. 

Walker  was  on  the  eve  of  starting  to  some  of  the  Eastern  cities 
when  this  last  payment  was  made,  and  therefore  did  not  execute 
the  deed  then. 

The  deed  is  dated  October  24,  1865,  and  the  petition  is  filed  one 
day  before,  but  the  process  was  not  executed  imtil  two  days  there- 
after. 

Plaintiff  seeks  to  set  this  deed  aside  as  fraudulent,  and  to  sub- 
ject the  property  to  the  payment  of  his  debt,  but  if  this  cannot  be 
done,  he  seeks  then,  a  sale  of  the  property  to  pay  the  advancements 
made  by  Mrs.  Johnson's  father  and  for  the  payment  of  his  debt 
out  of  the  surplus. 

The  pro  tern  judge  to  whom  it  was  referred  dismissed  the  peti- 
tion and  appellant  seeks  a  reversal 

Johnson  improved  the  property  considerably  whilst  he  was  in 
possession,  but  Mrs.  Johnson's  father  seems  to  have  contributed 
largely  to  this,  providing  a  horse  at  one  time,  and  lending  his  own 
hands  to  labor,  and  furnishing  materials  and  beside,  she  seems  by 
her  own  meritorious  labor,  care  and  taste,  to  have  largely  con- 
tributed to  its  improvement,  getting  strawberries,  fruit  trees,  &c., 
from  her  father  and  neighbors  and  adorning  it  with  flowers,  &c 
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It  is  insisted,  however,  that  before  this  conveyance  the  property 
had  risen  largely  in  value  and  that  this  increase  was  his ;  against 
this  it  is  urged  that  when  her  father  first  agreed  to  pay  for  it,  for 
her  use,  that  the  war  had  not  ended,  and  that  its  value  had  not  then 
increased,  because  of  the  uncertain  condition  of  the  country,  and 
that  its  increase  has  mainly  been  since  the  establishment  of  peace 
and  the  conveyance.  And  plaintiff's  own  conduct  seems  to  fortify 
this,  because  he  slumbered  from  1862  to  1865  without  filing  any 
bill  to  subject  this  property,  though  he  had  had  some  six  or  more 
unavailing  executions.  And  only  filed  the  bill  after  he  had  been 
informed  by  Walker  that  Mrs.  Johnson's  father  had  paid  the 
money  and  the  property  was  to  be  conveyed  for  her  use,  and  by 
arrangement  between  Walker  and  Rice  its  execution  seems  to  have 
been  delayed  a  few  days  to  enable  Rice  to  bring  his  suit,  but 
though  he  brought  suit  before  the  conveyance  was  executed  he 
seems  to  be  cognizant  of  all  the  facts  and  understanding,  because 
they  are  set  out  in  his  petition,  therefore  he  had  full  and  actual 
notice  of  Mrs.  Johnson's  equity,  whatever  it  may  be. 

Looking  at  the  whole  case  with  the  facts  as  presented,  we  are 
inclined  to  the  opinion  that  there  is  neither  actual  nor  constructive 
fraud  in  the  conveyance. 

Johnson  seems  to  have  vacated  the  stock,  furniture  and  property 
given  to  his  wife  as  her  separate  property,  therefore  his  appropria- 
tion of  it,  by  her  consent,  to  the  purchase  of  the  house  was  not 
fraudulent,  he  seems  to  have  had  nothing  from  which  the  creditor 
could  make  his  debt,  previous  to  the  purchase  of  the  house,  nor 
indaed  afterwards,  as  may  be  inferred  from  his  own  conduct  As 
it  was  Johnson's  duty  to  provide  for  his  family  and  make  them 
comfortable,  the  small  contribution  made  by  him  in  the  improve- 
ment of  the  house  and  lot  would  not  be  fraudulent,  but,  especially, 
as  the  purchase  money  must  be  paid  and  the  creditor  had,  or  soon 
would,  proceed  by  suit  to  subject  it. 

At  the  time  Mrs.  Johnson's  father  agreed  to  pay  for  the  house 
and  lot  for  her  benefit,  it  does  not  seem  to  have  had  such  an  increase 
of  value  as  to  make  the  purchase  either  actually,  or  constructively, 
fraudulent,  and  there  is  an  intrinsic  probability  that  had  the  house 
and  lot  been  subjected  to  the  payment  of  Walker's  debt,  it  would 
not  have  sold  for  more  than  the  debt  and  costs. 

The  judgment  is  affirmed. 

Turner,  for  appellant 

Bumam,  for  appellees. 
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H.  RUTHEBFOED  V.  J.   H.  RiCHAKT  &  GUDGELL  ET  AL. 

TaYI-OE  &  TeUMBO  V.  RiCHAET  &  GuDGELL  ET  AL. 

L.    GOODPASTOE  t7.  RiCHAET  &  GuDQELL  ET  AL. 

J.  J.  LiGHTFOOT  V.  RiCHAET  &  GuDGELL  ET  AL. 

Wm.  RiCHAEDS  v.   RiCHAET  &  GuDGELL  ET  AL. 

Attachment Non-residents— Want  of  Authority  to  Enter  Appearance  By  At* 

tomey— How  Made  Known. 

It  will  not  be  judicially  preBumed  that  an  attorney  had  no  authority 
to  enter  an  appearance  for  a  defendant,  but  if  he  should  do  so  without 
such  an  authority  the  whole  judgment  would  be  void;  this  can  only  be 
shown  by  a  direct  proceeding  for  that  purpose. 

Sureties — ^Jndgmentf  For  Before  Paying  Debt. 

It  was  error  to  render  judgment  in  favor  of  Rutherford's  sureties  before 
they  had  paid  the  debt. 
Vendors'  Lien — ^Answer  Must  Be  Made  a  Cross-Petition. 

Gudgell  had  obtained  a  judgment  at  law  against  Rutherford  and  filed 
an  answer  to  the  attachment  c-uit  asserting  a  vendor's  lien,  but  he  failed 
to  make  his  answer  a  cross.petition  against  Rutherford,  nor  in  any  man- 
ner made  him  a  party.  Held,  that  the  entry  of  Rutherford's  appearance 
did  not  make  him  a  party  to  Gudgell's  answer. 
Attachment — ^Levy — ^Priority  of  Liens. 

When  the  sheriff  levies  attachments,  first  coming  to  his  hands,  on  a 
reasonable  amount  of  property,  the  levy  of  subsequent  attachments  on 
other  property  will  give  those  a  prior  lien  over  the  first  attachments. 

Judgment  of  Sale— Commisiionerg  Deed— Lien  For  Purchase  Money. 

The  judgment  directing  the  sale  did  not  reserve  a  lien  for  the  purchase 
money;  it  was  error  to  convey  without  reserving  a  lien.  The  purchaser 
being  a  party  to  the  record,  his  purchase  may  be  ordered  to  be  cancelled. 
But  where  a  purchaser  is  not  a  party  his  deed  may  be  set  aside  by  a 
special  proceeding,  but  this  will  not  effect  his  purchase. 

Judgment  in  Favor  of  Sureties — Sureties'  Right  to  Collect  Debt. 

A  judgment  against  the  principal  in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should  be  for  the  payment  of  the  amount  ot 
the  holders  of  the  unpaid  debt;  the  sureties  have  no  right  to  collect  the 
money. 

APPEAL  FEOM  BATH  CIBCUIT  COUET. 
July  2.  1867. 

Opinion  op  the  Couet  by  Judge  Williams  : 

Some  thirteen  creditoia  and  sureties  of  H.  Butherford  sued  out 
attachments  against  him  and  had  his  lands,  house  and  lot,  and 
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personalty,  levied  on  and  sold,  on  the  allegation  that  he  had  volun- 
tarily left  the  county  of  his  residence  and  had  for  thirty  days  been 
within  the  military  lines  and  in  the  military  service  of  the  "so- 
called  Confederate  States."  Before  the  order  of  sale  was  made 
the  record  shows  that  his  appearance  was  entered  by  J.  M.  Nesbit 
at  the  December  term,  1863. 

The  sheriff  sold  the  property  levied  on  pursuant  to  said  order 
and  reported  his  sales  at  the  following  June  term,  1864,  which 
was  confirmed  and  deeds  ordered  to  be  made  and  which  were  duly 
acknowledged  and  ordered  to  be  recorded. 

A  receiver  was  also  at  the  same  time  appointed  and  ordered  to 
collect  the  sale  money,  pay  to  Gudgell  the  amount  of  his  lien  claim 
on  the  house  and  lot,  and  the  remainder,  if  any,  of  its  proceeds  to 
Richart,  and  reserved  the  rights  of  all  the  parties. 

Rutherford,  before  this  appeal  was  sued  out,  filed  a  petition  to 
have  these  several  judgments  opened,  reversed  and  set  aside  because 
he  denied  that  iN'esbit  had  any  authority  to  enter  his  appearance, 
and  alleging  that  he  was  prosecuting  some  of  the  attachments  as 
the  plaintiffs  attorneys  and  in  his  own  right  together  with  other 
causes  in  said  petition  set  out. 

He  also  moved  the  court  to  quash  the  attachments  and  levies  by 
virtue  thereof. 

And  moved  the  court  to  quash  and  set  aside  the  sales  made  by 
virtue  of  the  judgment -of  court  in  said  causes. 

He  also  filed  an  answer  and  affidavit  setting  out  that  he  had  been 
proceeded  against  as  a  non-resident,  and  that  IN'esbit  had  no 
authority  to  enter  his  appearance,  and  asked  to  open  the  causes 
and  be  permitted  to  defend.  All  of  these  things  were  still  pending 
and  undetermined  when  he  prosecuted  this  appeal,  and  all  of 
which  are  made  known  to  us  by  proper  plea. 

We  cannot  know  judicially  that  the  Nesbit  who  entered  the 
appearance  of  Rutherford  was  the  same  Nesbit  who  had  as  attorney 
brought  some  of  the  attachment  suits,  and  in  whose  name  one  suit 
was  pending,  and  it  is  so  contrary  to  the  policy  and  purity  of  the 
law  to  permit  attorneys  to  represent  both  sides,  especially  in  a  suit 
for  his  own  benefit,  that  we  will  not  presume  the  circuit  court 
violated  its  duty  in  permitting  its  officers  to  do  so. 

Nor  can  we  presume  from  this  record  that  Nesbit  had  no 
authority  to  enter  Rutherford's  appearance,  especially  as  none  of 
the  essential  steps  to  authorize  the  sale  of  a  defendant's  property 
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who  was  only  constructively  summoned  to  appear  in  this  record. 
If  Nesbit  in  fact  entered  Rutherford's  appearance  without  author- 
ity, this  would  render  the  whole  judgment  fraudulent  and  void; 
but  this  can  only  be  made  known  by  a  direct  proceeding  for  that 
purpose,  which  Eutherford  has  instituted  and  is  now  prosecuting, 
and  in  which  the  court  below  on  final  hearing  may  correct  all  the 
various  errors  appearing  in  this  record ;  for  tiiese  reasons  Ruther- 
ford's appeal  must  be  dismissed  without  prejudice. 

The  judgment  in  favor  of  Rutherford's  sureties  who  had  not 
paid  the  debts  should  have  been  to  pay  the  holders  of  the  debts; 
therefore  they  were  essential  parties ;  the  sureties  had  no  right  to 
collect  the  money,  but  as  they  prayed  for  judgment,  and  Ruther- 
ford's appearance  being  entered^  we  will  leave  this  error  to  be 
adjusted  on  his  pending  proceedings. 

GudgeU  had  obtained  a  judgment  at  law  against  Rutherford  and 
he  filed  an  answer  to  the  attachment  suits  setting  up  and  asserting 
a  vendor's  lien  upon  the  house  and  lot  levied  on,  and  made  his  deed 
to  Rutherford  an  exhibit,  but  he  did  not  make  this  answer  a  cross 
petition  against  Rutherford,  nor  in  any  manner  make  him  a  party, 
therefore  even  the  entry  by  Nesbit  of  Rutherford's  appearance 
could  not  make  him  a  party  to  Gudgell's  answer. 

Whilst  Gudgell  doubtless  had  a  prior  vendor's  lien  and  perhaps 
could  have  proceeded  by  execution,  on  his  judgment  at  law,  to 
sell  the  house  and  lot,  as  Rutherford  had  become  invested  with  the 
l^al  title  to  Gudgell's  deed,  yet  the  chancellor  could  only  order  a 
sale  in  his  behlf  upon  proper  proceedings,  and  an  order  of  sale 
without  either  actual  or  constructive  service,  or  entry  of  appear- 
ance of  the  defendant,  would  be  an  absolute  nullity. 

Richart's  attachment  was  never  levied  upon  this  house  and  lot 
sold  by  Gudgell  to  Rutherford,  and  therefore  he  has  no  right  to 
entervene  between  these  subsequent  attaching  creditors  who  did 
have  it  levied  on  and  its  proceeds. 

The  sheriff's  return  shows  it  sold  for  about  $1,800.  Rutherford 
gave  greatly  more  than  that  for  it  Gudgell's  prior  lien  is  only 
asserted  for  something  over  seven  hundred  dollars. 

The  sheriff  made,  doubtless,  what  he  considered  a  reasonable 
levy  on  Richart  attachment  and  the  others  which  first  came  to  his 
hands,  without  levying  on  this  house  and  lot,  and  the  levy  thereon 
of  the  subsequent  attachments  gave  those  a  prior  lien  over  the  first 
attachments  which  were  not  levied  on  it     The  forcible  taking  of 
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the  slaves  from  the  sheriff,  by  soldiers,  at  Rutherford's  instance,  if 
such  was  done  as  urged,  could  not  affect  the  respective  rights  of  the 
attaching  creditors,  nor  disturb  their  priorities.  The  judgment 
directing  the  commissioner  to  make  deeds  to  the  purchasers  does 
not  reserve  a  lien  for  the  unpaid  purchase  money ;  the  deeds  are 
not  in  this  record ;  as  but  little,  if  any,  of  the  purchase  money  was 
paid  when  these  deeds  were  made,  it  was  erroneous  to  convey  with- 
out reserving  a  lien,  and  as  the  attaching  creditors  who  may  be 
entitled  to  the  proceeds  may  have  their  claims  endangered  thereby, 
it  is  an  error  they  have  a  right  to  have  corrected.  Qoodpastor  being 
a  party  to  the  record  is  affected  by  all  its  errors,  and  therefore  his 
purchase  and  sale  may  be  ordered  to  be  cancelled  without  a  special 
proceeding  for  that  purpose,  but  Mills  the  purchaser  of  the  house 
and  lot  seems  not  to  have  been  a  party  to  the  record ;  therefore  the 
sale  to  him  can  only  be  set  aside  upon  proper  proceedings  for  the 
purpose,  but  he  was  a  party  to  the  order  directing  a  conveyance  to 
him,  and  is  affected  by  the  error,  and  his  deed  should  be  set  aside 
because  no  lien  was  reserved  in  the  order  directing  it,  but  this  will 
affect  his  purchase,  it  will  stand  as  though  no  deed  had  been  made. 

Wherefore,  the  judgment  allowing  Gudgell  and  Richart  a 
priority  as  to  the  proceeds  of  the  house  and  lot  is  reversed  on  the 
several  appeals  of  Taylor  &  Trumbo,  Qoodpastor,  Lightfoot  and 
Richards,  with  directions  to  permit  Gudgell  to  amend  his  answer, 
make  Rutherford  a  party  thereto  with  a  view  to  assert  his  prior 
vendor's  lien, — should  he  do  so  within  reasonable  time,  and  to 
appropriate  the  remainder  of  its  proceeds  after  paying  Gudgell  to 
those  attaching  creditors  who  first  had  it  levied  upon. 

Goodpastor's  purchase  should  be  set  aside  and  the  land  resold, 
and  Mills'  purchase  should  abide  the  future  judgment  of  the  court 
predicated  upon  the  future  proceedings  and  evidence  which  may 
appear  on  the  trial  proceedings  instituted  by  Rutherford,  which 
are  now  pending.  Wherefore,  Rutherford's  appeal  is  dismissed 
without  prejudice,  and  the  order  distributing  the  proceeds  of  the 
house  and  lot  to  Gudgell  and  Richart  as  prior  claimants  is  reversed, 
also  the  orders  directing  a  conveyance  to  Goodpastor  and  Mills, 
and  for  further  proceedings  as  herein  indicated. 

R.  Reid,  Lacey,  for  appellants. 
Oudgell,  for  appellees. 
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Opinion  of  the  Court. 


Thomas  B.  McElrath  et  al  v.  Joseph  McElbath  et  al. 

Gratuitous  Services — Compensation. 

One  18  not  entitled  to  charge  another  for  gratuitous  services  performed 
without  expectation  of  pecuniary  compensation. 

APPEAL  FBOM  MABSHALL  CIKOUIT  COUBT. 
January  18.  1868. 

Opinio^  of  the  Coubt  by  Judge  Robebtson  : 

If  Joseph  McElrath  had,  without  objection,  and  in  good  faith, 
hired  Polly  out,  he  might  have  been  responsible  for  only  what  he 
got.  But  he  had  no  right  to  keep  her  in  his  own  service  and  charge 
for  the  maintainance  of  herself  and  her  infant  children  under  eight 
years  of  age,  for  12  years,  $1,375  or  any  other  sum.  Even  as  thus 
encumbered  the  inherent  probability  is  that  some  other  person 
would  have  paid  something  for  her  services,  or  would,  at  least,  have 
kept  her  and  her  children  for  her  services. 

Without  any  proof  of  an  effort  thus  to  dispose  of  them  in  good 
faith  the  executor  not  only  had  no  right  to  keep  her  and  charge  as 
he  did,  but  be  might  be  held  responsible,  if  any  loss  resulted  to  the 
devisees  from  his  voluntary  assumption  and  apparent  ^^^rversion  of 
fiducial  authority. 

Nor  do  the  facts  exhibited  in  the  record  entitle  him  to  $1,375  or 
any  other  sura  for  attending  to  his  motherfor  whom,  after  making 
generous  provision  for  her  by  his  will,  the  testator  also  provided 
that  she  should  never  want  for  anything  needful  for  her  comfort. 
This  implied  power  in  her  to  take  or  call  for  more  than  the  use  of 
the  property  devised  to  her,  could  not  be  exetjuted  by  the  executor 
without  her  express  authority.  And  there  is  no  evidence  of  any 
such  need  of  authority.  Joseph's  occasional  attentions  to  her  and 
supervision  of  her  affairs  do  not  appear  to  have  been  more  oner- 
ous or  beneficial  than  filial  affection  and  duty  prompted  and 
required.  And  consequently,  there  being  no  proof  of  any  express 
contract,  the  law  would  not  only  imply  any  right  or  even  intention 
to  charge  for  those  apparently  gratuitous  services  and  thereby  tax 
10 
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the  testator's  estate  with  such  extraneous  charge.  And  that  he  did 
not  perform  those  services  with  an  expectation  of  pecuniary  com- 
pensation or  with  a  mercenary  object,  may  also  be  inferred  from 
the  significant  fact  that,  in  four  successive  settlements  with  the 
county  court,  he  had  never  charged  anything  for  them  or  for 
keeping  Polly  and  her  children. 

We  ioel  constrained  therefore  to  adjudge  that  the  circuit  court 
erred  in  allowing  to  the  appellee  Joseph  McElrath,  as  it  did,  for 
keeping  Polly  and  for  services  to  his  mother. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

« 

Palmer,  for  appellant. 

Oilbert,  for  appellee. 


R.  T.  Young  &  Coenelius  v.  H.  Woodwabd. 

Evidence — Principal  and  Agent — Competency  of  Agent  as  Witness. 

W.  D.  Dempsy  was  agent  of  Woodward  to  purchase  tobacco  for  the 
market,  and  as  such  agent  employed  one  WiUiams  to  make  aU  purchases, 
which  was  done  in  the  name  of  Dempsey,  who  took  aU  obUgations  for  de- 
livery of  the  tobacco  in  the  name  of  Dempsey.  Afterwards,  while  Demp- 
sey  was  still  the  agent  of  Woodward,  and  before  the  delivery  of  any  of 
the  tobacco  or  payment  therefor,  Dempsey  told  plaintiffs,  who  sold  the 
tobacco,  that  aU  purchases  were  made  for  Woodward,  that  the  tobacco 
would  belong  to  Woodward  who  would  make  payment  therefore  Held* 
that  this  evidence  would  be  competent  to  establish  who  was  the  real  pur- 
chaser and  who  was  responsible  therefor. 

SAme. 

The  contract  for  the  purchase  being  in  the  name  of  Dempsey,  agent 
of  appellee,  without  disclosing  his  agency,  or  the  name  of  his  principal, 
would  render  Dempsey  personally  responsible,  but  could  not  exempt  his 
principal  from  liability. 

APPEAL  FEOM  LOGAN  CIRCUIT  COUET. 
June  26,  1S6S. 

Opinion  of  the  Couet  by  Judge  Willia\:s  : 

It  was  established  that  W.  D.  Dempsy  was  tLe  agent  of  appellee 
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to  purchase  and  put  up  tobacco  for  market,  at  Hundon  near  Val- 
nej's  Depot  in  Logan  county^  and  that  he  employed  Willianus  to 
make  purchases  and  that  the  latter  in  Dempsy's  name  purchased  of 
appellants  about  18,000  pounds  and  took  appellants'  written  obliga- 
tion to  deliver  at  the  place  and  time  and  for  the  price  therein 
named,  dated  March  16,  1865,  and  that  afterwards  whilst  Dempsy 
was  still  acting  as  the  agent  of  appellee  and  before  the  delivering 
or  time  of  delivery,  in  talking  about  said  tobacco  and  its  delivery 
and  the  payment  therefor  between  appellants  and  Dempsy  he  told 
plaintiffs  iJiat  the  tobacco  was  purchased  for  appellee  and  it  was 
his  tobacco,  and  he  would  pay  for  it  on  delivery,  all  this  evidence 
was  competent,  not  only  as  establishing  the  sale  but  as  to  who  was 
the  real  purchaser,  and  responsible  therefor ;  the  contract  being  in 
the  name  of  Dempsy,  who  was  appellees  agent,  without  disclosing 
his  agency  or  the  name  of  his  principal,  might  render  Dempsy 
personally  responsible  but  could  not  exempt  his  principal  from 
responsibility. 

The  court  erred  in  withdrawing  this  evidence  from  the  jury, 
wherefore  the  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial  and  further  proceedings  consistent  herewitL 

Underwood,  for  appellant 


Thabp  Hughes  v.  Maby  O'Bankon  bt  ai«. 

ConstTQction  of  Will— Right  of  Devisees  to  SeU  Lands  Under  a  Special  Legacy. 
An  action  was  brought  against  the  vendee  of  several  Igatees.  charging 
the  void  sale  of  lands  devised  under  the  foUowing  clauses  in  the  will 
of  the  intestate:  After  disposing  of  the  lands  in  controversy,  the  sixth 
clause  of  the  will  reads,  "Shrould  the  children  think  best  to  keep  the 
proprty  together  and  improve  it  to  their  mutual  benefit  in  peace,  law  and 
harmony,  I  clothe  them  with  full  power  and  authority  to  do  so;  but  in 
case  of  marriage,  dissatisfaction  or  removal,  they  may  consider  each 
other's  interest  and  divide,  sell,  deed  and  convey  in  such  manner  as  to 
benefit  them  all  and  as  seemeth  to  them  best  and  most  conducive  to  their 
happiness,"  and  foUowed  by  a  second  clause  reading,  "Should  any  of  my 
children  die  without  a  living  heir  of  their  body,  then  and  in  that  case  the 
property  and  proceeds  which  I  have  devised  to  them  is  to  be  revested  in 
the  last  named  children."  Held,  that  sales  of  their  respctive  interests  by 
the  devisees  after  they  became  twenty -one  years  of  age,  though  they 
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may  have  since  died  without  issue,  were  authorized  by  the  will,  giving 
effect  to  the  second  clause  and,  as  far  as  practicable,  to  render  the 
different  provisions  of  the  will  harmonious  and  consistent  with  each 
other. 

APPEAL  FBOM  GABBAKD  OIBCUIT  COUBT. 
June  12;  1868. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  correctness  of  the  judgment  of  the  circuit  court  seems  to  ug 
to  depend  entirely  on  the  solution  of  the  question  whether  under 
the  will  of  Daniel  O'Bannon  deceased,  is  devisees,  wose  interests 
are  claimed  by  the  appellant  as  a  purchaser,  were  empowered  on 
arriving  of  age  to  sell  and  convey  their  respective  shares  of  the 
land  notwithstanding  the  eighth  clause  of  the  will  which  provides 
as  follows : 

"Should  any  of  my  children  die  without  a  living  heir  ot 
their  body,  then  and  in  that  case,  the  property  and  proceeds 
which  I  have  devised  to  them  is  to  be  revested  in  the  last 
named  children." 
It  is  a  rule  in  the  construction  of  wills,  too  well  established  t^ 
require  the  citation  of  authority,  that  effect  should  be  given  ♦o 
every  part  of  a  will  if  possible,  in  order  to  carry  out  the  intentions 
of  the  testator,  which  are  to  be  collected  from  the  entire  instru- 
ment. 

The  testator  after  disposing  of  his  lands,  embracing  the  interests 
now  in  controversy,  provided  in  the  6th  clause  of  his  will  as 
follows : 

"Should  the  children  think  best   to   keep   the   property 
together,  and  improve  it  to  their  mutual  benefit  in  peace, 
Jaw  and  harmony,  I   clothe   them   with   full    power   and 
authority  to  do  so ;  but  in  case  of  marriage,  dissatisfaction, 
or  removal,  they  may  consider   each   others   interest   and 
divide,  sell,  deed  and  convey  in  such  manner  as  to  benefit 
them  all  and  as  seemeth  to  them  best  and  most  conducive  to 
their  happiness." 
To  give  effect  to  the  above  clause  and  as  far  as  practicable  to 
render  the  different  provisions  of  the  will   harmonious  and  con- 
sistent with  each  other,  we  are  of  the  opinion  that  although  the 
devisees  under  whose  sales  and  conveyances  made  by  them  were 
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authorized  by  the  will  and  the  appellant's  title  acquired  thereby 
is  valid. 

The  testator  appears  to  have  had  nine  children  living  at  the  date 
of  his  will,  two  of  whom  are  excluded  by  the  will,  in  which  after 
making  provision  for  his  wife  the  testator  seems  to  have  intended 
an  equal  division  of  his  estate  among  his  other  grown  children, 
except  that  Tabitha  Hughes,  wife  of  the  appellant  and  Elijah 
O'Bannon,  the  father  of  the  appellees,  having  each  received  $800 
of  his  estate,  they  are  charged  therewith,  and  to  equalize  the  other 
five  children  with  them,  the  tract  of  167  acres  of  land  is  devised  to 
James,  Daniel  and  Yelerton  O'Bannon  in  the  third  clause  of  the 
will,  and  by  the  fourth  and  fifth  clauses  thereof,  he  gave  to  his 
daughters  Katherine  and  Virginia  each  property  in  slaves  of  the 
value  of  $800.  Thus  was  left  for  ultimate  division  among  said 
remainder  of  the  167  acres  of  land  (67  acres  thereof  having  been 
sold  by  the  testator  in  his  life  time),  unless  it  be  from  James 
O'Bannon,  who  it  is  alleged  is  dead,  but  on  the  return  of  the  cause 
seven  devisees  the  residue  of  his  estate,  including  the  140  acres  of 
land  devised  to  his  wife  for  life,  which,  as  it  remained  unsold  at 
her  death,  is  directed  by  the  seventh  clause  of  the  will  to  go  equally 
to  them. 

It  seems  to  us  that  the  appellees  are  entitled  to  no  interest  in  the 
the  court  will  ascertain  the  extent  of  their  interest,  if  any,  in  that 
tract  and  also  in  the  tract  of  140  acres  according  to  the  principles 
this  opinion  and  as  to  those  matters  as  well  as  the  claims  of  the 
appellees  as  distributees  of  Mary  O'Baimon  and  the  set-oif  thereto 
pleaded  by  the  appellant,  further  preparation  and  final  adjustment 
may  be  made. 

Wherefore,  the  judgment  is  reversed  on  the  original  appeal  and 
affirmed  on  the  cross  appeal  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Durham,  Jacobs,  Owsley  &  Burdell,  for  appellant 

Anderson,  for  appellees. 
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Wm.  White  et  al  v.  B.  Dawbubo  bt  al. 

Jnxisdictioii— Diuolving  of  an  Injunction  Without  Final  Judgnient— i^peal 
and  Error. 

The  Court  of  Appeals'  jurisdiction  extends  only  to  the  final  orders  and 
judgments  of  inferior  courts  and  cannot  assume  jurisdiction  of  an  order 
dissolving  an  injunction  without  a  final  judgment  in  the  action. 

APPEAL  FBOM  CAMPBELL  OIBCUIT  OOUBT. 
June  23,  1868. 

Opinion  of  the  Couet  by  Judge  Habdin  : 

This  is  an  appeal  from  an  order  dissolving  an  injunction  with- 
out any  final  judgment  in  the  action,  and  as  the  jurisdiction  of  this 
Court  extends  only  to  the  final  orders  and  judgment  of  the  inferior 
courts,  the  order  from  which  this  appeal  is  prosecuted  is  not 
deemed  such  as  to  authorize  an  appeal  to  this  Court  (Civil  Code, 
sections  15-574.    Rodman  vs.  Forlim,  2  Metcalf,  325.) 

The  appeal  is  therefore  dismissed  for  want  of  jurisdiction. 


Fearon  &  Hawkins,  for  appelants.  ' 
Craddock,  for  appellees. 


A.  J.  Payne  v.  James  Houk^  Admb.^  et  al. 

Bond  For  Title  For  Conveyance  of  Land  to  Defraud  Creditors— Equity. 

A  court  of  equity  will  not  enforce  a  conveyance  of  land  under  a  bond 
for  title  given  by  the  intestate  for  the  purpose  of  defrauding  creditors, 
even  though  the  creditors  of  the  intestate  did  not  join  in  the  bill  to  set 
aside  the  contract  bond. 

Pleadings — ^Jurisdiction  of  Courts  Over  Property  not  in  Controversy. 

The  Circuit  Court  has  no  right  to  assume  jurisdiction  over  land  not 
embraced  in  the  petition,  nor  the  appointing  of  a  commission  to  ascer- 
tain the  rents,  profits,  etc.,  due  from  a  defendant  in  possession,  until  an 
amended  pleading  shall  have  been  filed  charging  the  defendant  with  the 
use  and  occupation  of  the  land. 

APPEAL    FBOM    BOOKOA8TLE    OIBOTTIT    OOTJBT. 
June  9,  1868. 


Payne  v.  Houk^  Admb.,  et  al.  171 

Opinion  of  the   Court. 

Opinion  op  the  Couet  by  Judge  Petees: 

This  action  was  brought  by  Houk,  administrator  of  Mosea 
Payne,  deceased,  to  enforce  the  collection  of  two  notes  of  fifty 
dollars  each,  executed  by  A.  J.  Payne  to  the  intestate,  in  part  con- 
sideration of  a  portion  of  his  homestead  tract  of  land,  as  is  alleged 
contracted  to  be  sold  by  said  intestate  to  said  A.  J.  Payne,  who  in 
his  answer  admits  he  owes  the  amount  of  the  notes,  subject  to  a 
credit  for  $16.91,  endorsed  on  one  of  them;  but  insists  tiiat  they 
were  executed  in  part  consideration  for  the  whole  of  the  tract  of 
land  owned  by  intestate  at  the  time,  and  not  for  a  part  thereof, 
alleges  that  his  contract  as  he  claims  it,  is  evidenced  by  the  title 
bond  of  intestate,  which  he  files  with  his  answer,  and  for  which 
land  he  contracted  to  pay  two  hundred  dollars  in  four  equal,  annual 
instalments,  two  of  which  he  had  paid,  and  the  two  for  which  the 
two  notes  sued  on  were  executed,  were  unpaid,  and  made  his  answer 
a  cross-petition  against  the  administrator,  heirs  and  widow  of  said 
intestate,  and  prayed  that  they  should  be  compelled  to  convey  the 
whole  tract  to  him,  which  the  administrator  and  a  majority  of  the 
numerous  heirs  resisted,  allegeing  that  the  bond  filed  by  appellant 
was  executed  for  the  fraudulent  purpose  on  the  part  of  intestate, 
and  A.  J.  Payne,  of  covering  up  the  property  of  the  former,  to 
avoid  the  payment  of  the  debts  of  said  intestate. 

On  the  trial,  the  court  below  refused  to  execute  the  contract  set 
up  by  A.  J.  Payne,  and  dismissed  the  cross-petition,  rendered  judg- 
ment against  him  for  the  amount  due  on  the  two  notes  sued  on,  less 
$16.91  endorsed  on  one  of  them  as  a  credit,  and  subjected  to  the 
payment  thereof  the  part  of  the  land  alleged  in  the  original  peti- 
tion to  have  been  contracted  to  be  conveyed  by  intestate  to  A.  J. 
Payne ;  from  that  judgment  he  has  appealed,  and  insists  that  the 
court  below  erred  in  not  adjudging  to  him  the  whole  tract,  sub- 
jecting a  sufficiency  thereof  to  pay  the  impaid  price,  and  ordering 
a  conveyance  to  be  made  to  him  of  the  residue. 

The  bond  for  a  conveyance  of  the  entire  tract  of  land,  filed  by 
appellant,  was  made  with  the  fraudulent  design  of  hindering  and 
preventing  the  creditors  of  Moses  Payne  from  subjecting  his 
property  to  the  payment  of  his  debts,  as  is  certainly  and  incon- 
trovertibly  established  by  the  evidence,  and  courts  of  equity  will 
not  aid  parties  to  such  contracts  in  any  way,  but  will  leave  them 
in  the  con<Jition  they  are  found.     Appellant's  cross-petition   was 
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therefore  properly  dismissed,  nor  was  there  any  error  to  his 
prejudice  in  the  judgment  subjecting  the  land  for  a  part  of  the 
price  of  which  the  notes  were  executed  to  their  payment  Where- 
fore, the  judgment  of  date  the  7th  of  March,  1866,  is  aflSrmed. 

But,  at  the  August  term,  1866,  the  circuit  court  after  directing 
his  master  to  go  on  the  land  sold  by  intestate  to  appellant,  and  lay 
off  the  same  by  metes  and  bounds,  and  to  convey  it  to  the  purchaser, 
directs  him  to  take  possession  of  the  residue  of  the  tract,  ascertain 
who  had  been  cultivating  the  same  same  since  the  death  of  Moses 
Payne,  the  value  of  the  rents,  waste,  and  damages,  if  any,  com- 
mitted, who  by,  and  report  to  the  next  term  of  the  court. 

The  master  executed  said  order  of  reference,  and  reported 
appellant  had  been  in.  possession  of  the  greater  part  of  the  land 
since  the  death  of  intestate,  ascertained  and  reported  the  value  of 
rents,  &o.,  and  presented  the  same  in  three  aspects,  one  of  which 
shows  appellant  indebted  to  the  estate,  after  allowing  for  repairs, 
&c.,  $53.70,  to  all  of  which  he  excepted,  but  his  exceptions  were 
overruled,  and  at  the  March  term,  1867,  judgment  was  rendered 
against  him  for  $53.70,  with  interest  from  the  6th  of  March,  1867, 
till  paid,  and  the  costs  of  said  proceedings,  and  of  that  judgment 
appellant  complains. 

Xo  amended  pleadings  were  filed  by  the  administrator  of  intes- 
tate, or  any  of  the  parties  interested,  against  appellant,  charging 
him  with  the  use  and  occupation  of  the  land,  while  in  the  original 
petition,  and  subsequent  amendments,  the  only  relief  sought  was 
the  recovery  of  the  debts  evidenced  by  the  two  notes  sue(^  on. 
Appellant  had  no  opportunity  of  contesting  the  claim  for  rents, 
and  damages  for  waste,  or  of  defending  himself  from  liability 
therefor,  but  without  allegations  of  an  indebtedness  on  that  ac.««.iiut 
the  court  of  its  own  volition  directs  an  inquiry  by  his  master  into 
those  matters,  and  upon  his  report  renders  judgment  against  appel- 
lant, and  assigns  the  widow  dower  in  the  estate.  If  appellees  had 
ft  claim  against  appellant  for  rent  of  the  land,  and  waste  com- 
mitted, they  should,  at  least,  by  an  amended  pleading,  have  as- 
serted their  claim,  and  afforded  him  the  opportunity  of  contro- 
verting the  same  before  a  judgment  could  be  properly  rendered 
against  him  for  anything  on  the  account. 

Wherefore,  the  judgment  of  the  8th  of  March,  1867,  for  the 
sum  of  $53.70  with  interest  and  costs  against  appellant  is  reversed, 
and  the  cause  remanded  with  directions  to  permit  the  parties  to 
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amend  their  pleadings,  if  they  should  desire  so  to  do,  within  rea- 
sonable time,  and  for  further  proceedings  consistent  with  this 
opinion — as  one  judgment  appealed  from  is  reversed,  and  the  other 
affirmed,  each  party  will  pay  their  own  costs  in  this  court 


Carter,  for  appellant. 


John  E.  Rice  v.  Wash.  Dently. 

Witnessea— Restrictions    to    Number    Allowed    to    Testify— Indemnity    of 
Property. 

Before  the  introduction  of  testimony  in  the  case  at  bar,  the  court  an- 
nounced in  substance  that  the  number  of  witnesses  on  each  side  as  to 
'  the  indentity  of  the  animal  in  dispute  would  be  restricted  to  three.  The 
plaintiff,  after  examining  several  other  witnesses,  offered  to  prove  by  one 
Wells,  and  others,  facts  conducing  to  identify  the  mare  in  controversy 
as  one  which  he  owned  and  had  in  November  1863,  but  on  objection  of  de- 
fendant, the  court  refused  to  permit  the  witness  to  testify.  Held,  that 
the  court  was  not  authorized  to  restrain  the  examination  of  the  witnesses, 
as  the  identity  of  the  property  in  controversy  may  be  determined  from 
various  facts  and  circumstances,  some  of  which  might  be  proven  by  one 
witness  and  some  by  another. 

APPEAL  FROM  BATH  CIRCUIT  COURT, 
July  2,  1867. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Before  the  introduction  of  testimony  in  this  case  the  court 
announced  in  substance  that  the  number  of  witnesses  on  each  side 
as  to  the  identity  of  the  animal  in  dispute  would  be  restricted  to 
three,  and  in  the  progress  of  the  trial,  the  plaintiff  after  examining 
certain  other  witnesses  as  to  facts  conducing  to  identify  the  mare 
in  controversy  as  one  which  he  owned  and  had  in  November,  1863, 
but  on  the  objection  of  the  defendant  the  court  refused  to  permit 
the  witnesses  to  be  examined.  This  ruling  of  the  court  was  errone- 
ous, according  to  the  opinion  of  this  Court  in  the  case  of  Kach  vs. 
Richust  decided  in  1866,  in  which  it  was  held  that  as  the  identity 
of  the  thing  in  controversy  may  be  determined  from  various  facts 
and  circumstances  some  of  which  might  be  proved  by  one  witness 
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and  some  by  another^  it  was  erroneous  to  restrict  the  number  of 
witnessed  proving  facts  so  tending  to  identify  the  properly  to  three 
on  each  side. 

The  court  was  not  authorized  to  do  so  in  this  case,  either  by  its 
general  discretionary  power  to  restrain  the  examination  of  wit- 
nesses within  reasonable  limits,  nor  by  the  existing  statutory 
restrictions  as  to  the  taxation  of  costs. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Oudgell,  for  appellant 


Wm.  p.  Lynch  v.  Tobias  Reynolds 

Misjoinder  of  Causes— Pleading — ^Non-Suit. 

Though  two  distinct  causes  of  action  are  shown  by  a  petition,  one  on 
contract  and  another  on  tort,  such  a  misjoinder  cannot  be  taken  advan- 
tage of  by  objection  thereto  in  the  answer  of  defendant.  To  be  avail- 
able as  an  objection,  motion  to  strike  out  either  contract  or  tort  must 
be  made,  and  this  being  the  statutory  mode  for  excepting  to  the  misjoin- 
der, which,  having  been  waived  by  non -exception  in  the  prescribed  mode, 
would  be  no  ground  for  non-suit  ordered  by  tiie  court. 

APPEAL  FBOM  ESTILL  OIBOUIT  OOUBT. 
December  10,  1867. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

The  judicial  presumption  from  the  record  as  now  presented  to 
this  court  is  that  the  county  court  had  no  jurisdiction  to  order  the 
sale  of  the  appellant's  com;  and  consequently^  the  sale  was  appar- 
ently void  and  the  appellee's  conversion  actionable  as  a  toift 

Andy  though  the  3rd  paragraph  in  the  appellee's  petition  is  on 
contract  not  formally  conjunctionable  with  tiie  1st  and  2nd  on  tort, 
yet  this  testimonial  misjoinder  could  not  be  aken  advanage  of 
availably  by  objecting  to  it^  as  the  appellee  did,  only  in  his  answer. 
Motion  to  elect  or  strike  out  either  tort  or  contract  was  the  only- 
statutory  mode  of  excepting  to  the  misjoinder  which,  having  beea 
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waived  by  non-excepion  in  the  prescribed  mode  was  no  ground  for 
the  non-suit  ordered  by  the  court 

The  petition  and  testimony  seem  to  show  a  good  cause  of  action 
for  damages  to  S9me  material  extent ;  and  theref pre  the  peremptory 
instruction  to  find  for  the  appellee  was  erroneoua. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial 

Turner,  for  appellant. 

Barnes,  for  Appellee. 


J.  H.  LlNDENBEBGBS  BT  Ali  V.  DaVID  HuBLBUBT  BT  Ali. 

Leases— Lodged  for  Record— ^onstnictive  Notice. 

Where  a  lease  has  been  lodged  for  record,  in  th  proper -office,  and  the 
taxes  paid,  it  will,  for  the  purposes  of  constructive  notice,  be  treated  as 
recorded. 

Frand  and  Forgery — ^Presumption — ^Proof — ^Byidence. 

Fraud  or  forgery  cannot  be  presumed  or  assumed  without  proof,  bat 
the  existence  of  one  or  both  may  be  established  by  competent  evidence, 
as  other  facti  are  established. 

Instmctionfr— Fraud  or  Forgery. 

An  instruction,  "That  fraud  or  forgery  is  not  to  be  presumed  but  must 
be  proved,"  where  qualified  by  the  proof  of  what  was  said  and  admitted 
as  evidence  on  the  issue  of  fraud,  and  the  whole  of  which  was  before  the 
jury,  would  not  so  lead  them  to  understand  that  forgery  must  be  proved 
by  positive  and  direct  testimony;  and  could  not  be  inferred  from  the  proof 
of  facts. 

APPEAL  FBOM  BABBEN  OTBOUIT  OOUBT. 
October  2,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

The  first  question  raised  by  appellants'  counsel  is  as-  to  the 
propriety  of  the  ruling  of  the  court  below  in  refusing  an  instruc- 
tion asked  by  appellants  to  the  e£Fect  that  the  lease  from  Wilkerson 
to  Hurlburt  conferred  no  right  upon  appellees  to  maintain  this 
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action,  and  Section  15,  chapter  24,  1  B.  8.  280-1,  is  relied  upon 
to  sustain  that  position.  As  it  is  insisted  that  there  is  no  proof 
that  appellees'  lease  was  "lodged  for  record/'  and  recorded  prior 
to  the  execution  of  the  lease  to  appellants  by  Wilkerson  the  lessor 
of  both  parties.  A  sufficient  answer  to  that  objection  is  found  in 
Sec.  24  of  the  same  chapter,  Ihd.  283,  which  makes  it  the  duty  of 
the  clerk  of  each  county  court  to  record  all  instruments  in  writing 
embraced  in  any  section  of  said  chapter  which  shall  be  lodged  for 
record  properly  certified.  Or  which  shall  he  acknowledged,  or 
proved  before  him  as  required  by  law.  The  lease  of  appellees  was 
acknowledged  before  the  clerk  of  the  county  court  in  which  the 
land  was  located,  after  which  the  law  made  it  his  duty  to  record 
it  without  special  or  further  directions  from  either  party,  especi- 
ally as  the  tax  was  paid  and  for  all  purposes  of  constructive  notice, 
it  must  be  treated  as  recorded.  In  the  next  place,  it  is  insisted 
that  the  court  below  erred  in  refusing  to  let  Wilkerson,  the  lessor, 
testify  in  behalf  of  appellants.  In  his  lease  to  them,  he  covenants 
to  kep  them  in  quiet  possssion  of  the  premises  for  the  term  for 
which  they  were  leased  which  was  thirty-five  years.  The  lease  to 
appellees  contains  no  such  covenant,  consequently  his  interest  was 
not  equipoised,  but  preponderated  in  favor  of  appellants  who 
offered  him  as  witness,  indeed  it  is  not  very  certain  whether  the 
judgment  of  proceedings  in  this  case  might  not  be  evidence  gainst 
him  in  an  action  by  appellants  against  him  for  a  breach  of  his 
warranty  to  keep  them  in  quiet  possession,  but  whether  that  be  so 
or  not,  he  had  a  direct  interest  on  the  side  for  which  he  was  offered 
to  testify,  and  was  therefore  incompetent. 

There  remains  but  one  other  objection  to  the  judgment  deemed 
necessary  to  be  noticed,  and  that  is  to  instruction  No.  2,  which 
is  as  follows :  "That  fraud  or  forgery  is  not  to  be  presumed,  but 
must  be  proved."  If  by  that  instruction  the  jury  were  to  imder- 
stand  that  fraud,  or  forgery  must  be  proved  by  direct  and  positive 
testimony,  and  could  not  be  inferred  from  the  proof  of  facts,  and 
circumstances  usually,  or  universally  attendant  on  their  commis- 
sion, or  as  any  other  facts  may  be  established,  the  instruction  would 
be  misleading,  and  erroneous.  But  we  do  not  so  understand  the 
•  instruction,  and  do  not  suppose  the  jury  so  understood  it.  The 
proof  of  what  Hurlburt  said  to  young  Wilkerson  and  others  waa 
admitted  as  evidence  on  the  issue  of  fraud,  and  the  whole  of  that 
evidence  was  before  the  jury.     Hence  the  meaning  and  scope  of 
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said  instruction  is,  and  must  have  been  so  understood  by  the  jury, 
that  fraud  or  forgery  cannot  be  presumed,  or  assumed  without 
proof,  but  the  existence  of  one  or  both  may  be  established  as  other 
facts  are  established  by  competent  evidence.  And  so  understood, 
it  could  not  be  objectionable. 

For  the  reasons  already,  stated  the  third  instruction  asked  by 
appellants  should  not  have  been  given. 

Wherefore,  the  judgment  is  affirmed. 

Harlan  &  Harlan,  for  appellants. 
Underwood,  for  appellees. 


F.  P.  Benningfieu)  v.  Maetha  Christie. 

Cost. 

The  plaintiff  is  entitled  to  his  cost,  although  his  action  is  practically 
defeated. 

Judgment — Clerical  misprision. 

A  clerical  misprision  is  no     cause  for  reversal  until  a  motion  to  cor* 
rect  has  been  made  in  the  lower  court  and  overruled. 

APPEAL  FROM  TAYI-OB  CIBCUIT  COUBT. 
January  27,  1868. 

Opinion  of  the  Court  by  Jubob  Williams: 

On  the  return  of  the  cause  from  this  court  the  court  below  al- 
lowed the  proper  credits  as  directed  by  this  court  and  as  appel- 
lant did  not  sustain  his  original  suit  in  whole  or  part  properly 
adjusted  costs  against  him.  The  credit  allowed  was  by  reason 
of  a  defense  which  was  properly  put  in  to  appellees  cross  suit, 
and  therefore  as  it  did  not  defeat  her  entire  action,  costs  were 
properly  allowed  her.  The  original  suit  went  for  the  entire 
rescission  of  the.  contract  which  was  disallowed. 

The  error  as  to  the  amount  of  the  judgment  was  a  clerical  mis- 
prison and  not  a  cause  of  reversal  until  after  a  motion  to  correct 
in  the  lower  court  which  was  really  granted  on  the  motion. 

Judgment  affirmed. 

Montague,  for  appellant. 
J.  B.  Robi7ison,  far  appellee. 
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J.  F.  ASNOLD^  BT  AJL,.,  V.  C.  M.  FeAKTZE. 

Contiacta— Aiding  Rebellion— Right  to  Recover. 

The  mere  sale  and  delivery  of  property  with  a  knowledge  that  the 
buyer  intended  it  for  the  use  of  those  who  were  in  rebellion  against  the 
Government,  without  some  participation  in  the  act  itself  of  giving  aid 
to  those  in  rebellion,  was  not  sufficient  to  deprive  the  vendor  of  the 
right  to  recover. 

APPEAT«  FBOM  HABDIN  OIBCUIT  COUBT 
January  22,  1868. 

Opinion  of  the  Court  by  Judge  Kabdin  : 

This  court  decided  in  the  case  of  Hedges  vs.  Wallace,  etc.,  Bush, 
that  the  mere  sale  and  delivery  of  property  with  a  knowledge  that 
the  buyer  intended  it  for  the  use  of  those  who  were  in  rebellion 
against  the  Gbvemment  of  the  United  States  without  some  par- 
ticipation or  interest  of  the  seller  in  the  act  itself  of  hus  giving 
aid  to  those  in  rebellion,  was  not  sufficient  to  deprive  the  vendor 
of  the  right  to  recover  the  price  of  the  property.  And  according 
to  that  decision  it  seems  to  us  the  court  below  erred  in  overruling 
the  demurrer  of  the  plaintiff  to  the  third  paragraph  of  the  defen- 
dant's answer,  which  presented  as  a  defense  the  facts  only 
that  plaintiff  sold  the  laths  to  the  defendant,  knowing  his  object 
in  buying  it  was  to  manufacture  from  it  and  supply  to  the  Con- 
federate army  cartridges,  boxes  and  other  military  equipage  to 
be  used  in  making  war  against  the  Federal  government,  without 
alleging  that  the  plaintiff  had  any  interest  or  participation  in 
the  defendant's  contract  or  undertaking,  to  furnish  such  articles 
to  the  Confederate  Army. 

According  to  this  view  also,  the  instruction  marked  "S"  ought 
not  to  have  been  given,  but  it  does  not  appear  from  the  record 
that  the  ruling  of  the  court  in  giving  it  was  excepted  to. 

But  the  judgment  is  deemed  erroneous,  for  the  error  in  over- 
ruling the  plaintiff's  demurrer  as  we  have  indicated. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  further  proceedings  not  inconsistent  with  this 
opinion. 

Raed,  for  appellants. 

Cofer,  for  appellee. 
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C.  J,    Wathak  a8  Admb.^  V.  Jab.  S.  Shoet's  Admb. 

Default  Judgment — ^Answer  and  Cross  Petition — ^Pleading. 

A  subsequent  answer  and  cross  petition  after  default  judgment  ren- 
dered, to  be  presented  and  filed,  must  show  as  grounds  for  vacating  or 
modifying  judgment,  either  unavoidable  casualty  or  misfortune  whieh 
had  piH9vented  an  appearance  and  defense,  or  for  newly  discovered  mate- 
rial evidence  which  could  not  before  with  reasonable  dUigenoe  have  been 
discovered  and  produced. 

appeal  fbom  habt  oibouit  ooubt. 
January  25,  1868. 

Opinion  of  the  Ooubt  by  Judge  Habdin  : 

The  appellant,  as  administrator  of  Bunnell,  having  been  prop- 
erly brought  before  the  court  as  defendant  to  the  action,  and 
failing  to  assert  his  claim  under  the  mortgage  from  Garvin  and 
wife,  the  court  rightly  rendered  the  final  judgment  in  bar  of 
that  claim,  and  the  answer  and  cross  petition  subsequently  pre- 
sented ought  not  to  have  been  filed  or  entertained  unless  the  facts 
alleged  in  it  constituted  groimds  for  vacating  or  modifying  the 
judgment  either  for  some  unavoidable  casualty  or  misfortune 
which  had  prevented  appearance  and  d'  f ense,  as  contemplated  by 
the  7th  subdivision  of  section  579  of  the  Civil  Code,  or  for  the 
newly  discovered  material  evidence  which  could  not  before  with 
reasonable  diligence  have  been  discovered  and  produced  according 
to  sctions  369  and  373  of  the  Code.  Testing  the  pleading  offered 
by  the  requirements  of  either  of  these  provisions  of  the  Code,  it 
seems  to  us  to  have  been  clearly  insufficient,  and  was  therefore 
properly  rejected.  It  neither  discloses  any  reason  why  the  ap- 
pellant should  not  as  a  vigilant  litigant  have  set  up  his  claim  in 
proper  time,  nor  the  discovery  of  any  fact  which  he  might  not 
easily  have  known  as  soon  as  he  was  served  with  process  as  a  de- 
fendant in  the  action. 

Wherefore,  the  judgment  is  affirmed, 

Dawson,  for  appellant, 

Bamett  &  Edwards,  for  appellee. 
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W.  B.  Coble Y,  Exe.,  v.  Maey  Hal,  et.  al. 

Wills— Construction — ^Intention  of  Testator. 

A  testator  devised  his  property  by  will,  and  after  the  payment  of 
his  debts  and  two  specific  legacies,  directs  that  "the  residue  of  hig 
estate  shall  be  equally  divided  between  his  son  W.  B.  Corley,  his  daugh- 
ter Mary  H.  Hall,  and  R.  C.  Neal,  and  Acquilla  Neal,  the  heirs  of  his 
deceased  daughter  Susan  O.  Neal  to  have  ^one  share'  when  they  became 
twenty -one  yars  old;  and  Matilda  D.  Corley,  the  only  heir  of  his  de- 
ceased son  Aquilla  D.  Ck)rley,  to  have  one  hundred  dollars  more  than  an 
equal  fourth  part  of  his  estate  after  his  sister  Nancy  Wood  shall  re- 
ceive twenty -five  dollars."  And  "in  the  event  that  either  of  the  infant 
heirs,  R.  C.  Neal,  Aquilla  Neal  or  Matilda  D.  Corley,  shall  die  without  an 
heir,'  their  respective  share  shall  return  back  into  or  remain  in  my 
estate  and  be  equally  divided  between  my  surviving  children,  etc" 
One  of  the  minors  died  childless  and  it  is  Held,  that  it  clearly  appears, 
after  the  payment  of  specific  legacies,  the  residue  of  the  estate  should 
be  equally  divided  into  four  parts,  and  that  the  devisees  should  take  per 
stripes,  and  that  there  is  nothing  in  the  context  which  could  be  con- 
strued into  an  intention  to  give  either  branch  less  than  one-fourh. 

APPEAL  FEOM  SHELBY  CIECUIT  COURT. 
January  18,  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  testator  in  the  second  clause  of  his  will  after  the  payment 
of  his  debts  and  two  specific  legacies,  directs  that  the  residue  of 
his  estate  shall  be  equally  divided  between  his  son,  W.  B.  Corley, 
his  daughter,  Mary  H.  Hall,  Richard  C.  Neal,  and  Aquilla  Neal, 
the  heirs  of  his  deceased  daughter,  Susan  O.  Neal,  to  have  "one 
share"  when  they  become  twenty-one  years  old,  and  Matilda  D. 
Corley,  the  only  heir  of  his  deceased  son,  Aquilla  D.  Corley,  to 
have  one  hundred  dollars  more  than  an  equal  fourth  part  of  hu 
estate  after  his  sister,  Nancy  Wood,  shall  receive  twenty-five 
dollars. 

And  in  the  third  clause  provides  that  in  the  event  that  either 
of  the  infant  heirs,  viz:  Richard  C.  Neal,  Aquilla  Neal,  or  Ma- 
tilda D.  Corley  shall  die  without  an  heir,  their  respective  share 
shall  return  back  into  and  remain  in  my  estate,  and  be  equally- 
divided  between  my  surviving  children  or  grandchildren  as  the 
case  may  be.'* 
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Aquilla  Neal  died  in  his  minority,  and  childless,  and  the 
question  raised  by  this  suit  is,  who  will  take  his  share  of  the 
estate,  or  whether  the  testator  intended  by  the  words  "without  an 
heir"  that  if  either  of  his  said  grandchildren  died  "childless," 
his  or  her  portion  of  the  estate  should  go  to  the  surviving  devisees  ? 

The  will  is  unskillfully  drawn,  and  it  is  somewhat  diflScult  to  ar- 
rive at  a  satisfactx)ry  conclusion  from  the  third  clause  isolated,  or 
in  connection  with  the  other  clauses,  what  the  testator  intended 
by  the  words  without  an  heir.  But  it  clearly  appears  after  the 
payment  of  the  specific  legacies,  that  the  testator  intended  the 
residue  of  his  estate  to  be  divided  into  four  equal  parts,  and  the 
two  Neals  should  have  one  share  or  fourth  thereof,  he  intended 
that  the  devisees  should  take  per  stripes;  and  there  is  nothing  in 
the  context  which  can  be  construed  into  an  intention  to  give  either 
branch  less  than  oue  fourth.  Kor  which  will  authorize  a  de- 
parture from  the  literal  interpreattion  of  the  words.  It  is  ob- 
vious that  the  testator  used  the  word  "heirs"  without  understand- 
ing its  legal  and  technical  meaning ;  and  it  is  not  improbable  that 
he  believed  if  either  of  said  grandsons  died,  the  survivor  would 
take  as  his  heir. 

Concurring  in  opinion  with  the  court  below,  the  judgment  is 
therefore  aflSrmed. 

Montfort,  for  appellant. 

Caldwell^  for  appellees. 


MOBGAN     McMaHAN,    ET    AL^    V.    ROBINSON     COBB. 

Bill  of  Exceptions — Time  to  File. 

A  biU  of  exception  filed  at  a  subsequent  term  of  the  court  with  an 
order  extending  the  time,  will  not  be  considered  by  the  Court  of  Appeals. 

New  Trial— Exception. 

If  no  exceptions  are  taken  at  the  time,  to  the  ruling  of  Ihe  court 
below  in  granting  a  new  trial,  if  any  error  is  committed  the  same  must 
be  regarded  as  waived. 

APPEAL  FROM  LYON  CIRCUIT  COURT. 

January  23,  1868. 
11 
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Opinion    of   the   Court    by   Judge   Peters: 

Xo  bill  of  exceptions  signed  by  the  Judge  was  taken  at  the 
term  at  which  the  new  trial  was  granted,  and  the  time  for  making 
tlie  same  not  extended  by  the  order  of  Court,  consquently,  so  much 
of  the  bill  of  exceptions  filed  at  the  subsequent  term  of  the  court 
as  narrates  the  history  of  the  former  trial  cannot  be  considered, 
nor  was  any  exception  taken  to  the  ruling  of  the  court  below  in 
granting  the  new  trial  at  the  same  time,  so  that  many  error  was 
Committed  the  same  must  be  r^arded  as  waived. 

Upon  the  second  trial  no  objection  was  made  to  the  testimony 
offered  by  appellee,  which  strongly  conduced  to  sustain  the  issue 
of  facts  presented  by  the  pleadings,  and  as  no  instructions  appear 
from  the  bill  of  exceptions  to  have  been  asked  for  by  either  party 
or  given,  we  perceive  no  error  available  for  reversal. 

Wherefore  the  judgment  is  affirmed. 

Watkins,  for  appellant 


R.    C.    Mansfield    v.    Samuel    Mansfield's    Admr. 

Clerical   misprision — How  Corrected— Jarisdiction. 

The  allegations  in  a  petition  suing  for  the  recovery  of  a  debt  of  some 
$2,055.00,  showed  only  an  obligation  for  one-half  that  sum,  yet  the 
prayer  asked  for  a  judgment  for  the  whole  amount,  and  a  verdict  was 
rendered  accordingly.  Held,  to  be  a  clerical  misprision,  which  could  only 
be  corrected  on  a  motion  in  the  lower  court  and  until  acted  on  by  it,  the 
Appellate  Court  has  no  jurisdiction. 

Pleadings— Petition— Allegationft— Prayer— Default  Judgment 

The  allegations  and  not  the  prayer  in  a  petition  should  control  a 
judgment  by  default. 

APPEAL    FBOM    HAET    CIECUIT     COUBT. 
January  31,  1868. 
Opinion  of  the  Court  by  Judge  Williams: 
The  allegations  of  the  petition  only  authorized  a  recovery  for 
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half  the  sum  of  $2053.83  paid  by  Samuel  Mansfield  as  the  surety 
of  Washington  Mansfield,  it  being  averred  that  the  latter  was  in- 
solvent and  that  appellant  was  co-surety  with  appellee  in  the 
debt,  though  the  latter  was  the  drawer  and  the  appellant  an  in- 
doraer,  and  Washington  Mansfield  the  acceptor  of  the  bill,  there- 
fore, the  judgement  for  the  entire  sum  was  a  clerical  misprision 
which  must  be  corrected  on  motion  in  the  lower  court  and  until 
acted  on  by  it  this  court  has  no  jurisdiction  of  the  matter.  The 
allegations  of  the  petition  present  a  good  cause  of  action  for  one 
half  of  $2053.83,  and  being  unanswered  we  cannot  reverse  bo- 
cause  the  petition  fails  to  show  a  cause  of  action.  The  allega- 
tions and  not  the  prayer  of  the  petition  should  control  a  judg- 
ment by  default.    Judgment  affirmed  as  to  the  latter. 

Reid  &  Murray,  for  appellant. 

Edwards,  Lewis  &  Cochrill,  for  appellee. 


Sidney   Lynch  et  al   v.  Andrew    Shepherd  et  al.  . . . 

Answer— Petition— Pleading— Attachment. 

After  ksue  made  and  trial  begun  upon  the  merits  of  a  case,  it  is  too 
late  .or  an  objection  to  the  petition  or  attachment  for  want  of  verifica- 
tion. 

APPEAL    FROM    ESTILL    CIRCUIT    COURT. 

January  10,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

The  written  memorial  of  the  contract  having  been  lost  the  parol 
evidence  as  to  its  provisions  are  somewhat  contradictory;  still  it 
preponderates  to  establish  that  appellants  were  to  deliver  the 
hundred  and  odd  of  sawlogs  at  the  mouth  of  Stanton's  Camp 
Creek  on  the  first  sufficient  tide  to  get  over  the  two  mill  dams 
below  where  the  logs  then  were. 

This  contract  was  made  in  the  spring  of  1856,  during  the 
winter  of  1866-7  some  ninety-two  of  the  logs  were  floated  over 
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singly  to  be  rafted  below  tie  dam  and  above  the  mouth  of  the 
creek,  and  were  there  imperfectly  rafted,  but  not  in  so  complete 
and  perfect  a  manner  as  provided  for  in  the  contract. 

So  if  really  tendered,  about  which  there  is  also  some  contrari- 
ety of  evidence  the  tender  would  not  have  been  good.  The  appel 
lees  refused  to  take  the  logs  unless  the  sap  of  the  logs  which  was 
then  in  a  decaying  state  should  be  left  cut  of  the  measurement, 
which  appellant's  agent  positively  refused.  Appellants  had  re- 
moved from  Kentucky  to  Missouri  after  the  contract  was  entered 
into  and  before  the  attachment  was  sued  out,  taking  with  them 
nearly  or  quite  all  their  available  property.  They  had  received 
one  hundred  dollars  advance  on  these  logs,  and  though  there  is 
some  contrariety  of  evidence  as  to  the  sufficiency  of  tides  in  the 
creek,  yet  perhaps  the  preponderance  is  in  favor  of  there  being 
sufficient,  during  the  winter  of  1856-7,  and  before  the  bringing  of 
this  suit. 

The  preponderance  of  the  testimony  is  in  favor  of  nine  to  ten 
cents  per  inch  diameter  as  being  the  value  of  the  logs  at  the 
mouth  of  the  creek  when  these  should  have  been  then  delivered, 
whilst  seven  cents  was  the  contract  price,  thereiore.  it  justified 
the  judgment  for  the  hundred  dollars  advance  with  interest 
thereon  and  for  the  fifty  dollar  damages. 

There  is  no  affidavit  to  the  petition  or  any  of  the  answers  in 
the  record,  these  have  either  been  left  out  by  the  clerk  or  by  com- 
mon consent  of  both  parties;  the  pleadings  were  made  up  with- 
out them,  however  this  may  be,  the  petition  avers  the  removal  and 
non-residency  of  appellants  as  a  cause  of  attachment  and  the  evi- 
dence establishes  it 

The  appellants  answered  without  objecting  to  either  the  peti- 
tion or  attachment  for  want  of  verification  and  having  made  issue 
and  gone  to  trial  upon  the  merits  it  is  now  too  late  to  object. 

Judge  Quinn's  character  was  attempted  to  be  impeached,  yet 
this  seems  to  have  been  more  political  than  otherwise,  besides  be- 
ing sustained  by  numerous  witnesses,  it  appears  he  had  been  often 
elected  to  office  in  Estill  county  and  had  never  been  defeated  when 
a  candidate,  either  for  sheriff,  clerk,  coimty  judge  or  county  at- 
torney; to  suppose  the  people  of  the  county  would  repeatedly 
elect  a  man  to  office  whose  moral  character  was  such  as  to  author- 
ize a  disbelief  of  his  evidence  it  is  to  suppose  a  more  public  de- 
moralization than  this  court  is  disposed  to  entertain  towards  the 
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people  of  any  county  in  the  State,  and  had  the  facts  detailed  by 
him  been  sufficient  in  law  to  defeat  this  action,  we  should  not  have 
hesitated  to  give  credence  to  them. 
Judgment  is  affirmed. 

Turner,  for  appellant 

Barnes,  for  appellee. 


W.  S.  Mello  v.  jS'ancy  Anderson's  Heirs. 

Judgment  Constructively  Vacated — ^New  Trial  Without  Objection. 

On  a  motion  for  a  new  trial,  and  to  set  aside  a  verdict  and  judgment 
rendered  against  appellant,  do  order  appears  to  have  been  entered  dis- 
posing of  the  motion,  and  the  parties  proceeded  to  try  the  issues  again 
without  regard  to  the  former  judgment:  Held,  that  in  the  absence  of 
objection  by  the  defendant  on  that  ground,  the  former  judgment  was 
constructively  vacated  by  subsequent  proceeding,  and  defendant  re- 
garded as  naving  waived  hip  right  to  said  objections  on  the  last  trial 
and  judgment. 

January  14,  1868. 

Appeal  from  graves  circuit  court. 
Opinion  of  the  Court  by  Judge  Hardin  : 

Although  no  order  appears  to  have  been  entered  setting  aside 
the  first  verdict  and  judgment  rendered  in  the  case  on  the  plain- 
tiff's motion  for  a  new  trial  as  the  parties  proceeded  to  try  the 
issues  again  without  regard  to  that  judgment  and  the  defendant 
interposed  no  objection  on  that  ground  or  the  motion  for  a  new 
trial,  it  seems  to  us,  said  verdict  and  judgment  for  the  defendant 
were  constructively  vacated  by  the  subsequent  proceedings,  and 
the  defendant  should  be  regarded  as  having  waived  his  right  to 
object  on  that  ground  to  the  last  trial  and  judgment. 

The  instructions  copied  in  the  record  are  not  identified  or  even 
referred  to  in  the  bill  of  exceptions,  nor  does  it  appear  that  they 
were  the  only  instructions  asked  nor  that  others  not  copied  in  the 
record,  were  not  given.     In  fact  the  instructions  copied  are  not 
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80  certified  or  referred  to  by  the  court  as  to  be  r^arded  as  part 
of  the  record.  We  cannot  therefore  adjudge  that  the  court  com- 
mitted any  error  in  its  ruling  as  to  instructions  given  or  refused 

The  verdict  of  the  jury  appears  to  have  been  authorized  by  die 
evidence,  and  it  seems  to  us  that  the  defendant's  motion  for  a 
new  trial  was  properly  overruled. 

Wherefore  the  judgment  is  affirmed. 

Rodman  &  Bradley,  for  appellant. 
Anderson,  for  appellee. 


W.  E.  Jaedon  v.  S.  Williams. 

Notes— Federal  Stamp. 

A  note  on  which  the  original  petition  was  filed  having  been  excluded, 
on  the  plea  that  it  was  void  for  want  of  a  revenue  stamp;  Hdd,  that  ap- 
pellant was  estoppel  from  objecting  to  an  amended  petition  on  the  oral 
contract,  for  which  the  note  was  given. 

APPEAL  FROM  ANDEBSON   CIECiriT  COUBT. 

December  19,  1867. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  motion  which  the  original  petition  was  filed  having  been 
excluded  at  the  appellants  instance  on  the  plea  that  it  was  void 
for  want  of  Federal  stamp,  he  was  estopped  from  objecting  to  the 
amended  petition  afterwards  filed  on  the  oral  contract  which  was 
a  good  cause  of  action,  if  the  note  was  void. 

The  testimi#ny  authorized  the  deduction  that  the  appellee's  slave 
was  bought  by  the  appellant  for  $1,000  assumed  to  be  paid  on  con- 
dition that  t^e  slave  should  be  accepted  as  appellant's  substitute 
9M  a  drafted  soldier  in  the  Federal  army,  and  that  he  was  so  re- 
ceived and  thereby  exonerated  the  appellant 

We  perceive  no  error  in  th  admission  of  testimony,  or  in  the 
giving  or  refusing  of  instructions. 

Wherefore  the  judgment  is  affirmed,  as  sustained  on  the  amend- 
ed petition  if  the  note  was  void,  or  on  the  original  petition  if  the 
note  was  binding. 

Harlan,  for  appellant. 

Draffin,  for  appellee. 
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James  M.  Lawson's  Adme.   v.  B.  F.  Doty 

Judgment   by   Default— Pleadings — Sufficiency   of   Petition— AdminiatxatOT — 
Action  Against 

A  petition  was  filed  against  the  sureties  on  a  constable's  bond,  and 
against  the  administrator  of  the  deceased  constable,  for  failure  to  pay 
over  money  collected  on  claims  put  in  his  hands  for  collection  as  consta- 
ble. No  defense  was  made  to  the  action,  and  a  personal  judgment  was 
rendered  against  the  administrator  and  the  two  sureties:  Held  that 
without  allegation  or  proof  that  any  assets  came  into  the  hands  of  the 
administrator,  it  was  erroneous  to  render  a  judgment  against  him,  and 
even  with  such  proof  the  judgment  against  him  could  be  only  for  the 
debt,  interest  and  costs  to  be  levied  of  assets  in  his  hands  to  be  admin- 
istered. 

APPEAL  FROM  OABBABD  OIBOUIT  OOITBT. 

December  6,  1867. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

This  action  was  brought  against  James  M.  Lawson,  Wm.  Mc- 
Carby  and  Wyatt  Parkins,  on  the  official  bond  of  Lawson  as  Con- 
stable of  Garrard  county,  the  other  two  being  his  sureties,  for  fail- 
ure to  pay  over  money  collected  on  claims  put  in  his  hands  for 
collection  as  Constable  as  aforesaid. 

After  the  institution  of  the  suit,  the  principal  in  the  bond  died, 
and  the  action  was  revived  against  Wm.  Lawson,  Admr.  of  James 
M.  Lawson  deceased.  No  defense  was  made  to  the  action,  and  a 
personal  judgment  was  rendered  against  Wm.  Lawson  Admr.,  and 
the  two  sureties  for  the  sum  claimed  in  the  petition  and  $15.40 
ten  per  centum  damages  on  the  same.  And  from  that  judgment 
the  defendants  below  have  appealed. 

The  judgment  is  complained  of  because  there  is  neither  allega- 
tion nor  proof  that  any  assets  came  to  the  hands  of  the  Admr.,  and 
that  the  judgment  is  personal  against  him.  Certainly  without 
such  allegation  and  proof  if  it  had  been  controverted  by  an  ans- 
wer it  was  erroneous  to  render  judgment  against  Lawson;  and 
with  the  proper  allegation  and  proof  the  judgment  against  the 
Admr.  could  only  have  been  for  the  debt,  interest,  costs  and  dam- 
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ages,  to  be  levied  of  assets  in  his  hands  to  be  administered.    Bott's 
Admr.  vs.  Fitzpatrick,  5  Mon.  397. 

^^^le^efore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  for  further  proceedings  consistent  herewitL 

Bradley,  for  appellant 

Anderson,  for  appellee. 


Saeah  Beall  Cabney  v.  James  G.  Lindsby's  Heies  et  al. 

Implied  Trust — Purchaser  from  Trustee,  with  Notice,  takes  Property  Subject 
to  Trust. 

Where  land  is  affected  by  an  implied  trust,  the  purchaser,  with  notice, 
takes  the  property  effected  threby,  and  is  substituted  for  the  Cestui 
Que  Trust. 

Contracts   Between  Trustee  and  Beneficiary — Constructive  Fraud — Construe-' 
tion  of. 

Courts  of  Equity  have  prudently  established  the  preventive  doctrine 
of  constructive  fraud  whereby  contracts  by  trustees  for  acquiring  the 
property  of  their  confiding  and  comparatively  uninformed  beneficiaries, 
are  prima  facie  presumed  fraudulent,  and  wiU  be  so  adjudged  without 
proof  on  either  side,  thus  imposing  on  a  trustee  buying  hi?  beneficiaries, 
property  the  onus  of  satisfactory  proof  of  the  reciprocity  and  integrity 
of  the  contract. 

Acquiesence  by  Beneficiary  Under  Sales  of  Cestui  Que  Trust. 

Where  land  is  transferred  to  cestui  que  trust  imder  an  implied  con- 
tract, acquiesence  for  a  period  of  20  years  thereafter,  in  sales  made  there- 
under, for  an  adequate  price  of  the  land  at  its  then  value,  will  bar  any 
subsequent  right  of  the  beneficiary  to  revoke  the  sale  under  the  imputa- 
tation  of  constructive  fraud. 

September  16,  1867. 

appeal  from  campbell  oieouit  ootjbt. 

Opinion  of  the  Coubt  by  Judge  Robektson  : 

William  Kennedy,  an  early  immigrant  to  Kentucky,  and  who 
died  about  the  year  1795,  devised  his  estate,  apparently  large,  to 
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his  only  children,  James  Kennedy  and  Jannette  Beall,  wife  of 
Benjamin  Beall.  In  the  year  1800  the  devisee,  James,  conveyed 
to  his  brother-in-law,  Beall,  his  interest,  with  some  exceptions, 
in  the  testator's  estate,  and  as  a  Dart  of  the  consideration  Beall 
assumed  to  pay  all  the  testator's  debts. 

Among  those  debts  was  one  to  R.  E.  Cummins  for  about 
$3,500,  and  of  the  estate  so  devised  and  conveyed  two  tracts  of 
about  4,424  acres  of  comparatively  poor  land  in  Campbell  county, 
Kentucky,  constituted  a  portion.  Beall  died  intestate  in  1808, 
and  his  wife,  Janette,  in  1811,  leaving  nine  children;  by  the 
death  of  those  the  five  surviving,  of  whom  James  G.  Lindse/s 
wife  and  the  appellant,  Sarah  B.  Carney,  were  two,  and  were 
therefore  entitled  by  descent  to  two-fifths  of  the  said  4,424  acres 
of  land.  In  1822  Kennedy  with  Thomas  D.  Cameal  and  his 
brother-in-law,  Lindsey,  and  his  sureties,  replevied  a  judgment 
which  Cummins  recovered  for  his  said  debt  of  about  $3,500,  and 
having,  soon  afterwards,  also  enjoined  it,  the  injunction  was,  in 
1830,  perpetuated  as  to  all  except  $1,152.92  for  which  an  execu- 
tion was  issued  on  the  11th  day  of  February,  1831,  against  Car- 
neal  and  Lindsey,  Kennedy,  in  the  meantime,  having  died. 

Under  statutory  authority  previously  given  to  sell  any  of  Beall's 
interests  in  his  lands  for  relieving  his  estate  of  its  impending 
liabilities,  of  which  the  Cummins'  debt  was  one,  Cameal  and 
Lindsey  conveyed  to  Cameal  himself  the  4,424  acres  t)f  land 
^yor  the  purpose  of  enablina  the  said  Thomas  D.  ^ameal  to 
surrender  the  lands  herein  conveyed  to  the  proper  officer  in  ex- 
tinguishment  of  said  debt."  And,  as  the  conveyance  by  Cameal 
himself  did  not  pass  to  him  a  perfect  right,  and  perhaps  also  as 
there  might  have  been  doubt  as  to  the  validity  of  the  legislative 
anthorization,  all  the  heirs  of  Janette  Beall,  including  the  appel- 
lant and  her  husband,  conveyed  to  Cameal  their  legal  title  for 
the  purpose,  as  we  presume,  of  confirming  the  legislative  act  and 
also  of  satisfying  the  conveyance  to  Cameal.  The  title  being  thus 
completed  in  Cameal,  he  surrendered  the  land  to  the  execution 
under  which,  being  valued  at  $13,272,  it  was  all  sold  for  $400  to 
Cummins  as  the  highest  bidder  at  the  official  sale  on  the  25th  of 
April,  1831,  and  was  therefore  subject,  for  a  year,  to  redemption* 

In  October,  1831,  while  the  land  was  thus  redeemable,  an 
alias  execution  having  been  issued  against  Cameal  and  Linsey 
for  the  balance  unpaid  by  the  sale,  the  former  released  to  the 
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latter  all  his  title  to  the  land  for  the  recited  consideration  of  one 
doUar,  the  evident  object  of  which  alienation  was  to  enable  Lind- 
sey  to  redeem  and  dispose  of  the  land  for  the  satisfaction  of  the 
judgment  And,  on  the  same  day,  Lindsey  sold  800  acres  of  the 
land  to  Graham  for  $1,000,  and  eleven  days  afterwards  paid  the 
balance  due  on  the  execution;  and  afterwards,  by  the  payment 
of  the  $300  and  10  per  cent  to  Cummins,  redeemed  the  land,  and 
thus  retained  the  legal  title  to  3,624  acres  of  it 

Lindsey  having  been  Admr.  of  BeaU's  estate  heavily  encumber- 
ed with  debt  and  not  appearing  to  have  made  a  final  settlement 
the  appellant  and  her  husband,  on  the  28th  day  of  May  1833,  for 
the  recited  consideration  of  five  hundred  dollars  ($500),  sold  and 
conveyed  to  him  all  their  residual  interest  in  the  unsold  estate 
with  this  qualifying  declaration:  "It  being  expressly  understood 
that  the  conveyance  is  not  to  be  construed  in  any  event  to  pass  the 
title  to  any  tracts  of  land  heretofore  sold  by  them," 

In  the  same  year  Lindsey  died  intestate,  suddenly,  with 
cholera,  leaving  seven  infant  children  as  his  heirs,  who  claimed 
and  used  the  land  as  their  own.  And  in  August,  1856,  Carney 
died,  his  wife,  the  appellant,  surviving.  And  on  the  23d  day  of 
July,  1859,  she  brought  this  suit  in  equity  for  recovering  one  fifth 
of  the  3,624  acres  of  land  still  claimed  by  her  as  resulting  from 
the  foregoing  facts.  The  Circuit  Court  having  finally  dismissed 
her  petition,  she  prosecutes  this  appeal  from  that  judgment 

Cameal  was  not  a  purchaser  for  his  own  use.  The  evident  ob- 
ject of  investing  him  with  the  legal  title  was  only  to  enable  him  to 
subject  to  the  satisfaction  of  the  execution  against  Lindsey  and 
himself  as  much  of  the  land  as  might  be  necessary  for  the  purpose 
and  in  that  way  fulfill  to  that  extent  the  purpose  of  the  legislative 
enactment  and  of  the  conveyance  by  the  heirs  of  Justice  BealL 
Consequently,  after  satisf  >dng  the  exocniion  by  a  sale  of  a  portion 
of  the  land,  a  trust  would  have  resulted  to  the  use  of  those  heirs 
to  the  extent  of  the  residue.  And,  thus  holding  as  trustee  with 
Lindsey's  knowledge,  his  conveyance  to  Lindsey  was  subjrct  to 
the  samo  iirplied  tru8t  only  substituting  Lindsey  for  himsolf. 
When,  therefore,  by  the  sale  of  800  acres  of  the  land,  and  by  other 
means,  Lindsey  redeemed  the  land  and  paid  the  amount  of  the 
execution,  he  held  the  residual  3,624  acres  on  an  implied  trust  for 
use  of  the  five  heirs  of  Janette  Beall,  subject  to  a  lien  for  what- 
ever he  may  have  paid  with  his  own  means.    But,  notwithstanding 
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the  long  and  elaborate  preparation  of  this  case,  the  record  does  not 
show  satisfactorily  what  he  paid  in  that  way.  There  is  not  even 
any  allegation  that  there  was  anything  in  his  hands  as  Beall's 
administrator,  and  the  long  lapse  of  time  and  other  circumstances 
conduce  to  show  that  nothing  was  due  on  that  account  Nor  does 
it  appear  that  he  had  appropriated  either  to  his  own  use  or  to  the 
payment  of  the  Cummins  debt  the  proceeds  of  any  other  land  than 
the  800  acres  sold  to  Graham.  In  this  state  of  case  we  should  be 
inclined  to  the  presumption  that,  in  paying  off  the  entire  Cummins 
debt,  he  applied  more  than  $1,200  of  his  own  funds.  And  pre- 
ponderating probaT)ility  inclines  to  the  presumption  that  the 
conveyance  of  1833  by  the  appellant  and  husband  adjusted  and 
closed  all  previous  accounts  between  them.  If  that  conveyance 
include  the  3624  acres  of  land  in  controversy  and  should  not  be 
set  aside  in  equity,  the  appellant  has  no  available  claim  to  any 
portion  of  that  land. 

The  appellants'  conveyance  to  Cameal  was  a  sale  divesting  her 
interest  only  to  the  extent  of  land  finally  appropriated  to  the 
extinguishment  of  the  Cummins  debt,  for  discharging  which  that 
trust  sale  was  made.  Consequently,  when  Lindsey,  as  implied 
trustee,  paid  that  debt,  her  interest  in  the  3624  acres  remained 
unsold,  and  her  resulting  equity  therein  was  a  vendible  right  of 
which  she  had  never  been  divested  by  sale  or  otherwise.  She  had 
by  previous  sales  parted  with  her  interest  in  two  other  smaller 
tracts  of  land,  and  probably  had  an  unsold  interest  in  some  other 
lands  than  the  3624  acres.  But  how  far  any  such  doubtful  interest 
was  then  available  or  of  what  estimated  value  there  is  neither 
proof  nor  allegation  in  this  record.  We  should,  however,  presume, 
from  all  the  apparent  circumstances,  that  it  was  of  questionable 
availability  and  of  inconsiderable  value.  Owning,  as  the  appel- 
lant did,  her  beneficial  interest  in  the  3624  acres  at  the  date  of 
her  contract  with  Lindsey  in  1838,  her  conveyance  to  him  of  all 
her  unsold  interests  in  lands  inherited  from  her  father,  included 
her  then  available  and,  in  the  essential  sense,  unsold  interest  in 
that  tract  Whether  that  conveyance  was  binding  and  divested 
her  of  that  interest  is  a  question  of  more  difficult  solution. 

When  that  contract  was  made  Lindsey  held  the  legal  title — 
subject  first  to  his  own  probable  lien — in  trust  for  her  and  her 
co-heirs.  And,  to  prevent  fraud  in  such  cases — in  which  the 
temptation  is  so  peculiarly  strong,  the  means  of  success  so  ample, 
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and  the  proof  of  actual  fraud  so  difficult — courts  of  equity  have 
prudently  established  the  preventive  doctrine  of  constructive  fraud 
whereby  contracts  by  trustees  for  acquiring  the  property  of  their 
confiding  and  comparatively  uninformed  beneficiaries  are  prima 
facie  presumed  fraudulent,  and  will  be  so  adjudged  without  proof 
on  either  side,  thus  imposing  on  a  trustee  buying  his  beneficiaries 
property  the  onus  of  satisfactory  proof  of  the  reciprocity  and 
integrity  of  the  contract 

But  is  there  such  proof  in  this  case?  We  think  there  is, 
remotely  and  inf erentially,  enough. 

Actual  sales  of  the  land  constitute  the  best  evidence  of  its  value. 
The  800  acres  sold  to  Graham  may  be  presumed  to  be  the  best  of 
the  tract,  and  Graham  paid  only  $1.23  an  acre.  A  sale  afterwards 
of  another  portion  under  execution  against  Lindsey^s  heirs  brought 
only  75  cents  an  acre,  and  the  estimates  of  the  witnesses  as  to  the 
average  value  of  the  entire  tract,  when  carefully  analysed  are  not 
essentially  different  from  Cameal's  valuation  at  50  cents  an  acre, 
at  this  rate,  or  even  something  higher,  the  3624  acres  at  the  date 
of  the  appellant's  conveyance  to  Lindsey,  deducting  his  wife's 
fifth  part,  would  not  have  been  more  than  sufiicient  to  reimburse 
him  the  amount  then  due  to  him  for  redeemnig  the  land  and 
paying  the  Cummins  debt  with  its  incidental  interest  and  long 
accumulating  costs.  And  there  is  neither  proof  nor  ground  for 
presumption  that  he  acquired  by  her  conveyance  any  other  avail 
able  property  to  the  extent  of  the  $500  paid  to  her  for  her  interest 
in  her  father's  estate.  Apparently,  therefore,  the  consideratioQ 
for  her  conveyance  of  1833  was  adequate  and  the  contract  fair  and 
understandingly  made. 

But  this  deduction,  however  questionable  without  the  con- 
firmation of  time,  is,  as  we  think,  conclusively  fortified  by  her 
apparent  acquiescence  for  20  years  and  in  long  after  sales  to 
subpurchasers  who  are  parties  and  until  after  the  land,  from 
adventitious  circumstances,  had  very  much  increased  in  vendible 
value.  Although  she  was  covert  until  about  three  years  before  she 
brought  this  suit,  yet  the  record  shows  that  her  own  self  will  con- 
trolled her  husband  in  the  management  of  their  affairs,  '  and 
especially  those  that  were  more  hers  than  his. 

Consequently,  waiving  the  question  of  protection  to  purchasers 
in  good  faith  under  her  conveyance  to  Lindsey,  it  seems  to  this 
Court    that    the     appellant's     unnecessary     and     presumptive 
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acquiescence,  as  well  as  that  of  her  husband,  in  their  conveyance 
of  1833  to  Lindsej  sealed  it  as  valid  and  free  from  the  imputation 
of  constructive  fraud,  and  now  closes  the  door  of  equity  against 
her  stale  and  antiquated  claim. 

Wherefore,  concurring  with  the  circuit  court  as  to  the  validity 
and  effect  of  the  appellants  conveyance  to  Lindsey,  this  court 
cannot  disturb  the  judgment  of  that  court,  which  is  therefore 
affirmed. 

Stevenson  &  Meyers,  for  appellant  ^ 

Hallam,  for  appellees. 


John  Stegal  et  al.,  v.  James  Brooke. 

Appeals — Cross  Appeals. 

A  party  has  no  right  to  a  cross  appeal  where  there  Las  been  no  appeal 
from  the  judgment  in  his  favor. 

Wills— Married  Women. 

Mrs.  Anderson  being  a  married  woman  could  make  no  will  except  in 
pursuance  of  a  power  and  her  father's  wi.l  uevising  to  her  the  land  in 
contest  did  not  give  this. 

Adverse  Possession — Evidence — WiU. 

A  will  otherwise  inoperative  is  competent  to  prove  how  the  devisee 
held  title  and  that  his  holding  was  in  his  own  right  and  adverse  to  the 
world. 

APPEAL  FKOM   LINCOLN    CIRCUIT   OOUBT. 
June  27,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellants  having  recovered  what  they  claimed  of  Stephen 
Ciiimnins  in  the  21  acres  of  land  did  not  appeal  from  the  judg- 
ment as  to  him;  but  their  claim  as  to  the  129  acres  then  in 
possession  of  John  Brooke  being  rejected  they  did  appeal  as  to 
this.  This,  then,  being  no  appeal  by  Stegal  et  al  against  Cummins 
he  could  not  take  a  cross  appeal,  but  if  dissatisfied  with  the  judg- 
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ment  must  sue  out  an  appeal  from  the  clerk  of  this  court,  therefore, 
it  is  not  necessary  to  determine  whether  the  plea  of  limitations  as 
to  his  cross  appeal  was  in  time  or  not,  it  being  filed  after  submis- 
sion, the  cross  appeal  of  Cuimnins  is  therefore  dismissed  without 
prejudice. 

Mrs.  Ann  Anderson  being  a  married  woman  could  make  no  will 
except  in  pursuance  of  a  power  and  her  father's  will  devising  to 
her  the  land  in  <;ontost  did  not  give  this. 

But  still  the  will  was  competent  to  show  how  her  son  to  whom 
she  devised  the  land  held  and  that  his  holding  was  in  his  own  right 
and  adverse  to  all  the  world  and  especially  towards  his  half 
brothers  and  sisters,  children  of  his  mother  by  another  father.  The 
will  of  the  testatrix  Ann  Anderson  was  admitted  to  record  in  the 
year  of  1829  and  this  suit  was  not  brought  until  July  16,  1S5G, 
some  twenty-seven  years  thereafter,  the  statute  of  limitation  is 
relied  on  as  a  bar  among  other  defeneen.  There  is  nothing  in  the 
record  to  take  the  case  out  of  the  operation  of  tlie  statute  and  this 
was  sufficient  reason  for  the  courts  adjudgiug  against  plaintiif's 
claim  to  the  129  acres. 

The  judgment  in  favor  of  plaintiffs  for  five-sixths  of  the  21 
acres  manifests  that  the  court  regarded  Mrs.  Anderson's  will  as 
insufficient  by  itself  to  convey  the  iand,  but  adverse  possessiou 
under  it  may  by  lapse  of  time  perfect  the  title  under  it 

Wherefore,  the  judgment  is  affirmed. 

Bradley,  for  appellants. 
Dunlap,  for  appellees. 
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Wm.  Lucas  v.  Osoab  Boyce  and  Wife. 

Pleading — Sufficiency  of  Petition — Suit  on  Written  Instrument. 

It  is  essential  to  entitle  a  plaintiff  to  relief  that  he  should  set  forth 
in  Ms  petition,  if  he  sues  on  a  writing,  the  covenants,  of  the  defendants, 
and  the  breach  for  which  he  seeks  redress,  and  the  writing  or  a  copy 
should  be  filed  and  made  part  of  the  petition. 

appeal  from  scott  cibcuit  coubt. 

Opinion  of  the  Couet  by  Judge  Petebs: 

A  judgment  having  been  rendered  in  the  Court  below  against 
appellant  by  default,  he  has  appealed  to  this  Court,  and  the  only 
question  is  whether  the  facts  stated  in  the  petition,  are  sufficient 
to  constitute  a  cause  of  action. 

The  action  was  brought  in  equity  against  the  personal  repre- 
sentative, and  heirs  of  one  McDowell  deceased,  who  was  the 
guardian  of  appellee  Mrs.  Boyce,  and  against  appellant  as  the 
surety  to  recover  the  amount  of  estate  of  the  ward  received  by  the 
guardian  in  his  life  time. 

The  covenant  which  was,  or  should  have  been  the  foundation  of 
the  action  is  not  referred  to  in  the  petition,  nor  is  a  copy  made  a 
part  thereof.  It  is  neither  set  forth  in  terms,  nor  in  substance, 
and  it  is  not  even  alleged  that  the  guardian,  and  his  surety 
covenanted  to  pay  over  the  estate  which  might  come  to  the  hands 
to  the  former  either  to  the  ward,  or  to  any  one  for  her. 

It  is  essential  to  entitle  a  plaintiflE  to  relief  that  he  should  set 
forth  in  his  petition  if  he  sues  upon  a  writing,  the  covenants,  or 
undertakings  therein,  of  the  defendants,  and  the  breaches  for 
which  he  seeks  redress,  and  the  writing,  or  an  official  copy  if  it 
is  an  official  paper  should  be  filed  and  made  a  part  of  the  petition. 
This  is  required  by  the  Civil  Code. 

It  is  apparent  therefore  from  the  foregoing  statement  that  the 
petition  does  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  Wherefore  the  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  permit  appellees  to  amend  their 
petition  if  they  should  within  reasonable  time,  offer  to  do  so,  and 
further  proceedings  consistent  herewith. 

Polk  &  Cantrill,  for  appellant. 
Shepard,  for  appellee. 
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Ephbiam  Heath  v.  P.  H.  Beckham^  et  al. 

Land  and  Conveyances— Partition— Legal  Title  Holder— Parties. 

Where  the  legal  title  to  land  in  contest  is  in  one  not  a  plaintiff  nor 
defendant  to  the  action,  he  cannot  be  concluded  nor  his  title  passed  by 
the  pleadings,  proof,  or  judgment  to  which  he  was  no  party. 

APPEAL  FBOM  CALLOWAY  CIRCUIT  COURT. 
December  6,  1868. 

Opinion  of  the  Court  by  Judge  Robebtson  : 

This  case,  as  presented  by  the  record,  is  scarcely  intelligible. 
But  enough  appears  to  require  a  reversal  of  the  judgment 

As  the  legal  title  to  the  land  in  contest  seems  to  be  in  John  O. 
Heath  he  could  not  be  concluded  nor  his  title  passed  by  the 
pleadings,  proof,  or  judgment  to  which  he  was  no  party.  The 
conveyance  by  Ephriam  Heath  does  not  appear  to  have  been  made 
by  John  O.  Heath,  through  Ephriam  as  his  agent,  nor  was  tho 
agency  proved  or  ever  litigated.  The  judgment  allotting  the  land 
among  the  contesting  parties  without  making  J.  O.  Heath  a  party 
was  therefore  erroneous  and  no  legal  title  could  vest  in  any  of 
them  by  contract  or  judgment 

2.  As  the  petition  shows  that  the  petitioner  had  sold  all  his 
interest  to  Gardner,  the  latter  ought  to  have  been  plaintiff  or  co- 
plaintiff,  and  to  entitle  himself  beneficially  to  any  judgment  he 
ought  to  have  pleaded  and  claimed  relief.  In  this  respect  also  the 
judgment  is  erroneous;  and  Gardner,  as  well  as  Heath,  may  be 
deemed  an  appellant 

3.  The  contract  imparts  that  Beckham  and  Curd  were  mere 
trustees  to  sell,  and  that  in  the  event  of  a  sale  for  not  less  than 
one  dollar  an  acre,  E.  Heath  was  to  have  one-half  of  the  proceeds 
and  Beckham  and  Curd  each  one-fourth ;  and  both  Heath's  petitiou 
in  this  case  and  Beckham's  in  another  case  seem  so  to  understand 
the  contract  But  the  trustees  never  sold  the  land,  and  therefore 
neither  Curd  nor  Beckham  seems  to  have  been  entitld  to  any 
beneficial  interest  in  the  land  according  to  that  contract  Yet 
Beckham  sold  to  Covington  for  less  than  the  one  dollar  per  acre, 
the  south-east  quarter,  and  E.  Heath  sold  to  Gardner  the  north 
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east  quarter,  each  vendor  claiming  what  he  sold  under  a  nev 
contract  or  rather  the  original  contract  alleged  to  have  been  so 
intened,  but  otherwise  expressed  through  mistake,  offered  to  be 
corrected  by  an  amended  petition  which  the  circuit  court  would 
not  permit  to  be  filed.  In  this  state  of  case  the  deposition  of  the 
appellant  Heath  was  admitted  to  prove  that  Beckham  was  en- 
itled  to  one-half  and  Curd  to  nothing;  and,  as  Heath  had  no  in- 
terest in  that  question,  he  was  so  far  a  competent  witness.  He 
also  testified  that,  by  an  agreement  between  himself  and  Beckham, 
he  was  to  have  the  north-east  quarter  and  Beckham  was  to  have 
and  might  sell  the  south-east  quarter,  as  he  did  to  Covington. 
Nevertheless  the  judgment  gave  to  Beckham  an  undivided  half  of 
both  sections,  to  Curd  one-fourth,  and  to  the  appellant  Heath  only 
one-fourth.  This  was  erroneous,  and  especially  in  allotting  to 
Heath  only  one-fourth.  There  is  nothing  to  show  how  under  the 
original  contract.  Curd  acquired  an  equitable  right  to  one-fourth 
of  the  land,  nor  how  E.  Heath,  if  ever  entitled  to  any  portion  of 
it,  could  be  reduced  to  one-fourth,  nor  how  Beckham  was  entitled 
to  any  portion  except  by  his  oral  contract  with  Heath  waiving  the 
sale  of  the  trustees  and  conceding  one-half  of  the  land  to  Beckham 
which  he  has  shown  no  legal  authority  to  do,  and  which  would 
moreover  make  Beckham's  interest  larger  than  Heath's  petition 
represented. 

4.  It  seems  to  us  that  the  circuit  court  also  erred  in  not  per- 
mitting the  amended  petition  to  be  filed,  and  in  adjudging  costs 
against  appellant  Heath. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings,  including  the  filing  of  an  amended 
petition,  pleading  by  Gardner,  the  making  of  J.  O.  Heath  a  party, 
and  the  taking  of  further  proof,  excluding  the  deposition  of 
Beckham  as  incompetent  to  prove  his  viva  interest. 
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John  Spurlock  v.  Wm.  J.  Mayo. 

Evidence — One  Defendant  not  Competent  Witness  for  His  Co-defendant. 

A  petition  seeks  a  settlement  of  a  partnership  and  recovery  against 
Spurlock  and  Mayo,  who,  with  the  plaintiff,  composed  the  firm  of  H.  K. 
Spurlock  &  Co.  H.  K.  Spurlock  failed  to  answer,  but  defendant,  W.  J. 
Mayo,  filed  his  answer  controverting  the  claim  of  plaintiff  to  any  relief 
and  obliging  a  settlement  of  the  business  of  the  firm  by  the  parties 
themselves.  Held,  that  H.  K.  Spurlock  would  not  be  a  competent  wit- 
ness for  Mayo  because  of  his  interest  in  the  issue  between  the  plaintiff 
and  his  co-defendant. 

June  27,  1868. 

appeal  from  floyd  circuit  court. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  only  question  to  be  decided  on  this  appeal  is,  whether  the 
defendant,  H.  K.  Spurlock,  was  a  competent  witness  for  his  co- 
defendant.  Mayo. 

The  petition  seeks  a  settlement  of  the  partnership,  and  a 
recovery  against  both  H.  K.  Spurlock  and  Mayo,  who  and  the 
plaintiffs,  it  is  alleged  composed  the  firm  of  H.  K.  Spurlock  & 
Co.  H.  K.  Spurlock  failed  to  answer,  but  the  appellee  Mayo 
filed  an  answer,  controverting  the  claim  of  the  plaintiff,  to  any 
relief  and  obliging  a  settlement  of  the  business  of  the  firm  by  the 
parties  themselves. 

It  seems  to  us  said  II.  K.  Spurlock- was  not  a  competent  witness 
for  Mayo,  because  of  his  interest  in  the  issue  between  the  plaintiff 
and  his  co-defendant,  and  the  court  erred  in  overruling  the 
exception  to  his  testimony.     (Civil  Code,  section  670.) 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Hazelrigg  &  Winn,  for  appellant. 
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John  Sowdee  v.  Moses  Payne's  Heibs. 

Estoppel-— Lands  and  Conveyances— Purchase  at  Commissioner's  Sale. 

A  purchaser  of  land  at  a  commissioner's  sale,  and  which  was  sold  as 
containing  40  or  50  acres,  more  or  less,  is  estopped  from  seeking  to  be 
relieved  of  his  purchase  on  the  ground  that  there  was  only  36  acres  in  the 
tract  bought  by  him.  Having  purchased  the  tract  in  gross  and  with 
knowledge  of  all  the  facts,  he  took  upon  himself  voluntarily  the  risk 
as  to  the  quantity. 

APPEAL  FBOM  BOCXCASTLE  CIBOUIT  OOUET. 
June  9,  1868. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

This  appeal  is  prosecuted  from  a  judgment  confirming  the 
master's  report  of  the  sale  of  the  land  sold  under  the  judgment 
for  a  sale  of  the  land  contracted  by  Moses  Payne  deceased,  in  his 
life  time  to  A.  J.  Payne,  and  is  upon  the  same  record  and  is  heard 
with  the  appeal  of  A.  J.  Payne  vs.  Payne's  Administrator,  &c. 

Appellant  complains  that  the  land  which  he  purchased  at  the 
Master's  sale  on  a  survey  fell  far  short  of  the  quantity  represented, 
and  was  less  than  he  believed  the  conti^act  contained  when  he 
purchased,  and  on  that  ground  seeks  to  be  relieved  from  his 
purchase. 

The  land  was  offered  to  be  sold  as  a  tract  containing  forty  or 
fifty  acres  more  or  less,  appellant  was  well  acquainted  with  the 
land  as  must  be  assumed  from  the  facts  in  the  record,  his  bond 
for  the  price  bid  by  him  for  the  land  recites  that  it  contains  50 
acres  "more  or  less"  and  although  there  are  only  36  acres  and  a 
fraction  in  the  tract  he  purchased  it  in  gross  with  a  knowledge  of 
all  the  facts,  and  took  upon  himself  voluntarily  the  risk  as  to  the 
quantity,  and  the  court  therefore  properly  overruled  his  excep- 
tions to  the  sale.  Wherefore  the  judgment  confirming  the  sale  is 
affirmed.  Appellant  will  not  be  taxed  with  a  copy  of  the  original 
record. 

Carter,  for  appellant. 
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Thomas  Rudy  v.  Commonwealth. 

Appeal  and  Error. 

Errors  by  the  trial  court  cannot  be  available  in  the  Appellate  Court, 
unless  excepted  to  as  allowed  by  section  275  Criminal  Code. 

Judgment — ^New  TriaL 

The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground  that 
the  verdict  of  the  jury  was  not  sustained  by  the  evidence,  is  not  subject 
tx)  revision  by  the  Appellate  Court.  By  section  349  Criminal  Code,  "an 
error  in  granting  or  refusing  a.  new  trial,"  is  not  one  which  is  sufficient 
to  reverse  a  judgment. 

APPEAL  FBOM  MCLEAN   CIBOUIT  OOUBT. 
June  9,  1868. 

Opinion  of  the  Couet  by  Judge  Habdin  : 

If  the  court  erred  in  any  ruling  as  to  instructions,  asked  or 
given  in  this  case,  the  error  is  not  available  in  this  CQurt,  since  such 
ruling  does  not  appear  to  have  been  excepted  to,  as  allowed  by 
section  275,  Criminal  Code,  (Barnes  vs.  Commonwealth,  3 
Met  18.) 

Nor  is  the  action  of  the  court  in  refusing  to  grant  a  new  trial 
on  the  ground  that  the  verdict  of  the  jury  was  not  sustained  b) 
the  evidence,  subject  to  revision  in  this  court  By  section  349, 
Criminal  Code,  "an  error  in  granting  or  refusing  a  new  trial"  is 
not  one  which  is  sufficient  to  reverse  a  judgment  (Murphy  vs. 
Commonwealth,  1  Met  866.) 

The  judgment  is  therefore  affirmed. 

Owen,  for  appellant 
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J.  W.  Scale  v.  G.  D.  Chambebs. 

Cause  of  Action — Seizure  and  Removal  of  Property  by  Aiding  and  Inciting^ 
Demurrer. 

A  petition  that  alleges  the  unlawful  seizure  and  removal  or  conversion 
of  property  of  the  plaintiff  by  Confederate  soldiers,  and  that  the  defen- 
dants, citizens  of  the  county,  were  at  the  time  aiding,  inciting  and 
advising  the  same,  and  that  they  directly  and  indirently  participated  in 
said  seizure  and  removal  of  the  property  and  aided  therein,  is  Held  to 
constitute  a  valid  cause  of  action,  and  a  demurrer  thereto  should  have 
been  overruled. 

APPEAL  FROM  OWSLEY  OIECUIT  COURT. 
June  8,  1868. 

Opinion  of  the  Court  by  JuDo.ii  Hardin  : 

The  petition  in  this  case  alleges  the  apparently  unauthorized 
and  unlawful  seizure  and  removal  or  conversion  of  the  appellant's 
property  by  Confederate  soldiers  and  the  appellee  and 
Camood,  who  are  not  alleged  to  have  been  soldiers  but  citizens  of 
Ow^sley  county,  were  at  the  time  aiding,  inciting  and  advising  the 
same  and  that  they  directly  and  indirectly  participated  in  said 
seizure  and  removal  of  the  property  and  aided  therein. 

These  facts,  if  true,  constituted  a  valid  cause  of  action  against 
the  appellee,  and  in  our  opinion  therefore  the  court  erred  in 
sustaining  the  general  demurrer  of  the  defendant  and  in  dis- 
missing the  petition. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Bumam,  Caldv^ell,  for  appellant. 


202  Kentucky  Opinions. 


Opinion  of  the  Court. 


David  L.  Brooks  v.  William  Mobbow. 

Guardian's  Bond— Counter  Security— Right  of  County  Court  to  Release. 

When  it  is  required  of  a  guardian,  and  he  gives  his  surety  counter- 
security  it  may  be  proper  and  tLe  oouncy  court  might  be  authorized  to 
release  the  surety  requiring  the  counter  security  of  the  guardian.  But 
imtil  such  requirement  is  complied  with  the  court  has  no  authority  to 
release  any  surety  . 

Same. 

The  counter-security  contemplated  and  required  is  the  execution  of  a 
bond  or  covenant  by  the  guardian  with  one  or  more  good  sureties,  ap- 
proved by  the  court,  who  must  undertake  faithfully  to  discharge  the 
trust  of  guardian  and  to  secure  the  surety  making  the  application  from 
loss  and  all  the  liabilities  he  may  have  incurred  by  reason  of  having 
been  bound  as  the  surety  of  the  guardian.  Less  than  that,  the  court 
has  no  legal  power  to  do,  and  until  that  is  done,  the  former  surety  re- 
mains bound. 

Bond — Construction  of  its  Sufficiency — Release  of  Surety — Right  of  Wards 
to  Sue  Guardian  or  One  or  More  of  the  Sureties. 

A  bond  that  does 'not  show  the  name  of  the  guardian,  ward  or  surety, 
though  signed  by  guardian  and  his  surety,  is  held  not  to  be  a  sufficient 
bond  as  is  required  by  Statute,  or  sufficient  as  an  indemnity  to  a  former 
surety  who  makes  demand  for  new  security,  and  will  therefore  not 
release  the  former  surety.  The  wards  have  the  right  to  sue  the 
guardian  alone,  or  with  one  or  more  of  his  sureties,  and  a  judgment 
against  one  of  such  sureties,  he  cannot  reverse  because  the  other  suretiell 
were  not  made  parties  to  the  suit. 

May  22,  1868. 
APPEAL  FROM  BULLITT   CIBCUIT  OOUBT. 

Opinion  of  the  Court  by  Judge  Petebs: 

In  August,  1854,  William  Shain  was  appointed  by  the  Bullitt 
County  Court  guardian  for  William  and  Nathan  Morrow,  and 
executed  a  covenant  to  the  Commonwealth  with  Woodford 
McDowell  as  his  surety. 

In  1858,  McDowell,  the  surety,  apprehending  Shain  was 
insolvent,  proceeded  against  him  for  counter  security  in  said  court, 
and,  on  the  15th  of  February  the  following  order  was  made,  on 
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McDowell's  said  motion:  "This  day  came  the  parties  by  their 
attorneys,  and  the  defendant  elected  to  give  a  new  bond,  and 
thereupon  came  into  court  and  executed  a  new  bond  to  the  Com 
monwealth  with  David  L.  Brooks,  James  Anderson  and  Alonzo 
C.  Kennison  his  sureties,  conditioned  according  to  law,"  and  a 
complete  bond  was  executed. 

On  the  16  th  of  January,  1860,  as  the  record  shows,  Kennison 
required  Shain  to  execute  a  new  bond,  and  as  is  stated  in  the 
order  Shain,  "Gave  a  bond  with  Henry  P.  North  as  his  surety, 
who  is  accepted  in  the  place  of  A.  C.  Kennison,  security,  and 
said  Kennison  is  released  as  security  on  said  bond  from  this  date. 
Said  Shain  and  North,  security,  executed  a  bond  to  the  Common- 
wealth of  Kentucky,  conditioned  according  to  law.  D.  L.  Brooks 
and  James  H.  Anderson  the  other  securities  and  A.  B.  North  are 
now  the  securities." 

A  bond,  or  paper  in  blank  as  to  the  name  of  the  guardian,  ward 
and  surety,  but  signed  by  Shain  and  North  is  presented  as  the 
bond  taken  under  that  order.  And  in  December,  1860,  on  motion 
of  North  against  Shain  for  couunter-security,  Shain  was  required 
to  execute  a  bond  to  North,  and  a  paper  precisely  such  as  ho 
signed,  is  signed  by  Shain  and  W.  B.  M.  Brooks. 

On  the  19th  of  April,  1867,  the  Morrows  brought  their  action 
against  Wesley  Phelps,  curator  of  the  estate  of  Shain,  he  having 
died,  and  all  the  persons  who  signed  bonds  as  his  sureties  for  a 
settlement  of  his  accoimts,  and  for  the  amounts  due  them  from 
their  late  guardian.  The  court  below  dismissed  the  petition  as  to 
McDowell,  Kennison,  North  and  W.  B.  M.  Brooks,  and  rendered 
judgment  against  D.  L.  Brooks  and  James  H.  Anderson  for  the 
residue  of  the  debt  due  the  plaintiffs  after  deducting  the  amount 
paid  by  Phelps  as  curator  of  the  estate  of  Shain,  and  D.  L.  Brooks 
appeals. 

He  insists  that  by  the  order  of  the  county  court  purporting  to 
release  Kennison,  that  he  and  Anderson  were  also  released,  and 
it  was  therefore  erroneous  to  render  judgment  against  him  and 
Anderson's  representative. 

It  is  made  by  statute  the  duty  of  the  county  court,  when  a 
guardian  is  appointed  for  a  minor,  to  take  from  such  guardian  a 
covenant  with  good  surety  approved  by  the  court  to  the  Common- 
wealth faithfully  to  discharge  the  trust  of  guardian.  Sec.  3,  Art. 
1,  Chap.  43,  1  Vol.  E.  S.,  674. 
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After  the  appointment  is  made  the  court  may  remove  the 
guardian  for  failing  to  make  settlement  of  his  accounts  as  required 
by  law,  or  as  may  be  required  by  the  court,  or  for  failure  to  give 
additional  security  when  required.  Sec.  13  ib.  And  by  the  next 
section  it  is  made  the  duty  of  the  court  annually  to  inquire  into 
the  solvency  of  the  sureties  for  guardians;  and  if  at  any  time  it 
has  oause  to  believe  that  the  sureties  of  a  guardian  are  insolvent,  or 
in  failing  circumstances,  it  shall,  after  summoning  the  guardian, 
require  him  to  give  additional  security.  The  15th  section  provides 
upon  the  application  of  the  surety  of  any  guardian  and  after  sum- 
moning the  guardian,  the  court  may  if  it  believes  him  to  be 
insolvent,  or  in  doubtful  circumstances,  require  him  to  give 
counter-security  to  his  surety,  and  on  his  failing  to  do  so,  remove 
him,  or  order  the  estate  of  the  ward  to  be  paid  over  to  a  new 
guardian  or  curator.  But  if  the  guardian  shall  when  required 
give  his  surety  counter-security,  it  may  be  proper  and  the  county 
court  might  be  autliorized  to  release  the  surety  requiring  counter- 
security.  But  until  that  is  done  it  is  very  clear  the  county  court 
has  no  power  to  release  any  surety. 

The  counter-security  contemplated  and  required  is  the  execution 
of  a  bond  or  covenant  by  the  guardian  with  one  or  more  good 
sureties,  approved  by  the  court,  who  must  undertake  faithfully  to 
discharge  the  trust  of  guardian,  and  to  secure  the  surety  making 
tlie  application  from  loss  and  all  the  liabilities  he  may  have 
incurred  by  reason  of  having  been  bound  as  the  surety  of  the 
guardian.  Less  than  that,  the  court  has  no  legal  power  to  do,  and 
until  that  is  done,  the  former  security  remains  boimd. 

The  paper  signed  by  Shain  and  North  was  not  such  a  covenant 
as  is  required  by  law,  and  wholly  insufficient  as  a  guardian's  bond, 
or  as  an  indemnity  to  Kennison ;  it  is  in  fact,  no  bond  or  covenant; 
consequently  the  county  court  of  Bullitt  had  no  power  to  make 
the  order  releasing  Kennison,  and  a  fortiori  appellant  was  not 
released.  But  the  failure  to  render  judgment  against  Kennison 
is  not  an  error  of  which  appellant  can  avail  himself  for  a  reversal; 
the  wards  might  have  been  entitled  to  a  judgmeiit  against  him  as 
a  joint-obligor  with  their  guardian;  and  they  might  sue  the 
guardian  alone,  or  with  one  and  more  of  his  sureties,  and  a  judg- 
ment against  such  surety  he  could  not  reverse  because  the  other 
sureties  were  not  sued. 
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Judgment  affirmed. 

Bullock  &  Anderson,  for  appellant. 

H.  H.  Field,  for  appellee. 


H.  S.  MoFatbidge  v.  Hbbod  Gobe. 

Evidence— Claim  for  Uaurioiis  Interest  Establiahed  by  Assignor  Before  Re- 
lease from  Original  Debt. 

An  assignee  of  a  ctaim  for  usurious  interest,  who  was  also  surety  for 
the  assignor  upon  the  original  debt  out  of  which  the  claim  foi*  usury 
originated,  cannot  establish  the  fact  of  the  usury  by  the  evidence  of  his 
assignor  only,  imtil  he  shah  have  released  the  assignor  from  respson- 
sibility  on  che  original  liability  for  money  paid  as  his  surety  to  the 
original  creditor. 

APPEAL  FROM   MERCER  CIRCUIT  COURT. 
May  29,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

Gore  having  paid,  as  security  of  Morgan,  the  judgment  debt 
in  McFatridge's  favor  and  Morgan  insisting  that  there  was  a 
large  amount  of  usurious  interest  included  transferred  to  Gk>re 
his  claim  therefor. 

Gore  sued  McFatridge  and  without  releasing  Morgan  and  over 
the  objections  of  McFatridge  established  his  claim  by  Morgan's 
evidence. 

Although  this  was  but  an  equitable  assignment  and  perhaps  the 
assignor  could  not  be  held  responsible  to  the  assignee  on  the 
assignment  yet  there  is  nothing  to  show  that  Gore  had  released 
Morgan  from  his  original  liability  for  money  paid  to  his  use  on 
account  of  the  suretyship,  therefore,  every  dollar  which  Gore  coidd 
recover  of  and  collect  from  ^McFatridge  would  go  to  reduce  Mor- 
gan's liability  to  him,  hence  Morgan  was  as  much  interested  in  the 
recovery  as  if  he  had  sued  in  his  own  name.  Before  Morgan  can 
be  competent  he  must  be  released  from  responsibility  to  Grore  on 
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the  original  liability  for  money  paid  to  his  use  to  McFatridge. 

For  this  error  the  judgment  is  reversed  with  directions  for  a 
new  trial  and  further  proceedings  consistent  herewith. 


Hooe,  for  appellant. 
Polk,  for  appellee. 


L.  B.  Bates  et  al  v.  Thos.  James'  Heirs. 

Contract   for   Exchange   of   Lands — Breach   of   Covenant — Misdescription   in 
Deed  Corrected. 

Under  a  contract  for  exchange  of  lands,  a  deed  made  subsequent  thereto 
in  which  the  property  is  misdescribed  will  be  corrected  by  a  chancery 
proceeding.  A  mere  misdescription  in  a  deed  is  not  a  breach  of  war- 
ranty nor  grounds  for  a  recission  of  contract  between  the  parties. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 
May  26,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

December  15,  1859,  Bates  and  decedent  James  exchanged  lands^ 
Bates  selling  James  13  acres  near  Louisville,  Kentucky,  for 
$13,000,  ten  thousand  dollars  of  which  was  paid  in  lands  in 
Issaquena  county,  Mississippi,  and  three  time  payments  of  $1,000 
each  to  be  made  in  money,  for  wliich  notes  were  executed,  and 
James  of  that  date  executed  a  deed  for  the  Mississippi  lands. 

January  23,  1860,  Bates  executed  to  James  his  deed  for  the 
Kentucky  land,  reciting  the  consideration  of  4550  acres  of  land 
in  Issaqueena  county,  Mississippi,  conveyed  by  deed  of  15th  of 
previous  December,  at  $10,000,  and  for  his  three  notes  of  $1,000 
each,  due  April  15,  1860,  1861  and  1862. 

This  land  was  laid  off  and  designated  on  a  map  by  quarters, 
sections  and  fractions,  townships,  ranges,  &c.,  and  Bates  selected 
and  had  designated,  out  of  a  much  larger  quantity,  the  lands  to 
be  conveyed  to  him.     James  was  then  living  in  Memphis,  Ten- 
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uessee,  and  Loving,  the  agent  who  had  mainly  been  instrumental 
in  making  the  trade  for  James,  prepared  the  deed  at  Louisville, 
Kentucky,  for  him  to  execute  to  Bates,  but  made  a  misdescription 
of  the  township  in  which  some  of  these  lands  lay. 

This  is  most  apparent  from  the  evidence  of  both  LetJiy  and 
Bates,  as  well  as  other  witnesses. 

Bates  having  sold,  as  he  says,  his  interest  without  recourse  to 
John  Bates  his  depositions  are  in — in  which  he  says  he  went  to 
look  at  these  lands  some  four  or  five  months  after  he  purchased 
them  and  found  that  some  of  the  lands  as  described  in  the  deeds 
lay  six  miles  from  where  represented,  and  that  James  had  no  title 
to  the  lands  described,  in  the  deed. 

James  in  his  answer  says  he  was  at  all  times  willing  to  correct 
the  mistake  by  proper  deed,  that  it  was  a  mere  misdescription 
made  by  the  draftsman  Loving  and  Loving  establishes  this  as  does 
virtually  the  evidence  of  Bates,  his  conduct  and  the  circumstances 
developed.  For  notwithstanding  the  discovery  of  this  error  was 
made  within  a  few  months  after  the  trade,  and  most  probably 
before  the  first  note  of  James  to  him  fell  due,  still  Bates  continued 
to  collect  the  unpaid  purchase  money,  the  last  note  for  which  was 
not  due  until  April  16,  1852. 

February  16,  1863,  ten  months  after  the  last  payment  fell  due, 
and  when  it  had  been  collected.  Bates  attached  James  property 
alleging  an  indebtedness  of  ten  thousand  dollars  on  this  warranty. 
James  being  a  non-resident  was  permitted  to  file  his  answer  and 
open  the  first  judgment,  under  the  provisions  of  the  Code. 

Upon  filing  his  answer  and  making  the  issues  the  foregoing 
facts  appeared  when  the  court  rescinded  the  contract,  adjudged 
against  Bates  the  three  thousand  dollars  purchase  price  paid  by 
James,  witl|  $1,308  interest,  and  deducting  therefrom  $2,684,  for 
the  rents  and  interest,  leaving  a  balance  against  Bates  of  $1,624.. 
From  which  Bates  appealed  and  cross  errors  in  rescinding  the 
contract  are  taken. 

It  is  very  apparent  that  though  there  was  a  mere  misdescription 
of  the  Mississippi  lands  in  James  deed  to  Bates,  yet  the  latter  was 
not  so  much  dissatisfied  with  it  as  to  either  bring  suit  to  have  it 
corrected  or  for  a  rescission  of  the  contract,  though  this  was 
discovered  within  a  few  months,  until  he  had  collected  all  the 
l)urchase  money,  and  the  circumstances  of  the  late  Civil  War  had 
greatly  reduced  the  price  and  value  of  the  land.    That  James  had 
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a  good  title  to  the  land  actually  sold,  but  misdescribed  in  the  deed, 
is  also  apparent.  That  Bates  had  not  gotten  the  deed  corrected 
was  most  probably  because  of  his  own  neglect  the  circumstances 
strongly  indicate  and  are  not  sufficiently  rebutted  by  the  evidence 
of  Hyanes. 

And  that  Bates  has  really  a  good  title  to  the  land  actually  pur- 
chased by  him,  and  which  will  be  entirely  perfected  by  a  reforma- 
tion of  the  deed,  is  reasonably  certain. 

When,  therefore,  the  title  can  be  so  easily  perfected,  and  when 
owing  to  the  altered  condition  of  the  country  in  which  these  lands 
lay  it  would  be  so  unjust  to  rescind  the  contract,  especially  in 
view  of  Bates'  conduct  in  the  whole  affair,  we  cannot  concur  with 
the  chancellor  in  rescinding  this  contract,  but  the  judgment  must 
be  reversed  on  the  cross  appeal  with  directions  to  the  court  below 
on  the  return  of  the  cause  to  reform  and  correct  the  deed  of  James 
to  Bates  so  as  to  specify  the  lands  actually  sold  and  to  dismiss  the 
plaintiff's  cause  of  action  as  to  all  other  relief. 

This  view  of  the  case  sets  aside  all  necessity  of  investigating  the 
correctness  of  the  commissioner's  report  as  to  rents  and  profits  and 
damages,  which  the  court  confirmed,  as  such  investigation  will  be 
wholly  irrevelevent  on  the  return  of  the  cause. 

Wherefore,  the  judgment  is  reversed  on  the  cross  appeal,  but  a 
reversal  on  the  original  appeal  is  refused. 


Brown  &  Lindsey,  for  appellants. 
Bunch,  for  appellees. 


M.  D.  Levy  v.  S.  Ullman  &  Co. 

Exceptions  to  Depositions— Trial. 

Exceptions  to  depositions  made  in  the  trial  court,  and  which  are  not 
disposed  of  by  the  chancellor,  are  presumed  to  have  been  waived. 

Fraudulent  Conveyance — Attachment — ^Preferred  Creditors. 

Where  the  evidence  conduces  to  prove  the  frauduent  transfer  of  prop- 
erty for  the  purpose  of  preferring  creditors,  and  the  wiUful  appropriation 
of  the  assets  of  a  defendant  to  his  own  personal  use,  at  a  time  when 
he  was  fully  aware  of  his  insolvency,  it  will  justify  an  attachment  by 
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v;iie  creditors  and  the  decree  of  the  chancellor  setting  aside  such  fraudu- 
lent transfers  of  property  by  defendant,  will  not  be  disturbed. 

Acts  of  the  Legislature  Repealed— Effect  ot  Statutes  in  Force. 

The  repeal  of  an  Act  of  the  Legislature  will  not  affect  existing  suits, 
commenced  under  jurisdiction  of  officers  of  the  court  created  by  such  Act. 

APPEAL  FROM   JEFFERSON   CIRCUIT   COURT,  CHY.   DIV. 
May  25,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

An  elaborate  discussion  of  the  questions  mooted  by  counsel 
could  not  perhaps  be  made  interesting,  and  would  not  in  the  end 
prove  more  satisfactory  than  a  brief  statement  of  the  points  in- 
volved with  the  conclusion  reached  and  some  of  the  prominent 
facts  and  reasons  therefor. 

It  is  shown  by  the  evidence  that  up  to  a  short  time  before  the 
commencement  of  the  proceedings  against  appellant  that  he  had 
considerable  means  in  his  hands,  consisting  in  goods,  notes,  and 
other  evidences  of  debts  owing  to  him,  and  money;  these  means 
or  a  large  portion  of  them  rapidly  disappeared,  while  his  indebted- 
ness was  not  materialy,  or  proportionately  diminished,  some  of 
his  evidences  of  debts  owing  him  were  controverted  into  cash,  and 
the  money  not  accounted  for;  there  is  the  transaction  of  which 
Barrett  speaks  whereby  the  money  on  a  bill  of  exchange  for 
$2,550  was  realized  by  a  sale  of  the  bill  to  the  bank  of  Kentucky, 
and  proceeds  drawn  by  appellant  some  month  or  six  weeks  before 
these  proceedings  were  instituted.  And  Reedhard  proves  that  he 
frequently  had  considerable  sums  of  money  deposited  on  the  bank 
of  the  German  Insurance  Company  previous  to  appellees'  attach- 
ments being  sued  out ;  since  then  he  has  had  no  money  there.  Other 
sufficient  facts  may  be  referred  to.  Appellant  sent  goods  from 
Louisville  to  Vicksburg,  Miss.,  in  the  early  part  of  the  fall  1866, 
not  to  a  very  great  amount,  and  effected  an  insurance  upon  them 
at  $40,000  when  Weiskoff,  who  was  acquainted  with  the  business, 
and  value  of  such  goods,  estimated  their  true  worth  when  he  saw 
them  soon  after  the  insurance  was  effected  at  $10,000,  this  witness 
proves,  about  the  last  of  October,  1866,  appellant  sold  a  large 
quantity  of  his  goods  at  wholesale,  and  when  he  was  doing  so  the 
witness  remonstrated,  and  told  him  he  had  better  do  a  retail  busi- 
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ness  and  he  replied  it  was  no  business  of  his,  not  to  speak  to  hinu 
That  he  was  charged  by  one  of  his  clerks  in  the  presence  of  the 
witness  of  wanting  '*to  go  crooked'^  himself,  and  endeavoring  to 
get  every  one  doing  business  for  him  to  walk  in  the  same  crooked 
paths,  and  warned  him  that  he  had  not  sense  enough  to  make  a 
successful  journey  on  that  line,  and  he  did  not  deny  the  charge. 

On  another  occasion  when  in  conversation  with  Harris  about 
his  household  furniture,  he  said  he  had  gotten  his  brother-in-law 
to  attach  it  "so  as  to  keep  his  other  creditors  from  attaching  it  and 
he  would  bid  it  in  for  him,"  and  that  he  was  glad  his  Louisville 
creditors  had  attached  his  property  there  as  he  would  not  have 
enough  to  pay  all  his  creditors,  he  preferred  that  they  should  be 
paid. 

These  with  other  facts  that  appear  in  the  record  and  might  be 
named  conduce  strongly  to  the  conclusion  that  a  portion  of  the 
means  of  appellant  which  should  have  been  applied  to  the  satis- 
faction of  his  debts,  were  otherwise  disposed  of  to  evade  the 
payment  of  his  existing  liabilities. 

As  the  exceptions  to  depositions  were  not  disposed  of  by  the 
chancellor,  it  must  be  presumed  they  were  waived. 

By  the  11th  section  of  the  Act  approved  23d  December  1861. 
It  is  provided  that  "All  orders  for  attachments  under  this  act, 
or  any  other  law  may  hereafter  be  made,  and  granted  by  any  judge 
of  a  circuit,  or  county  court,  or  by  the  Clerk  of  the  Court,  or 
justice  of  the  peace  from  whose  oflSce  such  attachment  shall  issue." 

This  statute  which  conferred  authority  on  the  Clerk  to  make  the 
order  for  the  attachment,  was  not  repealed  when  the  order  in  this 
case  was  made. 

Upon  a  review  of  the  case  no  error  prejudicial  to  appellant  lias 
been  found.  Wherefore,  the  judgment  of  the  chancellor  U 
affirmed. 


Kinkead  &  Fairleigh,  Speed,  for  appellant. 
Demhitz,  Joseph,  Bijur,  for  appellee. 
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F.  W.  Stemmell  et  al  v.  Thos.  C.  Waters. 

Instruction. 

An  instruction  which  in  effect  tells  the  jury  that  the  measure  of  com- 
pensation for  the  injury  complained  of  in  the  petition,  is  double  the  fair 
and  reasonable  rent  of  his  property  for  the  time  he  was  wrongfully  kept 
out  of  possession,  Is  held  not  improper  and  erroneous. 

Attorney's  Fee — ^Two  Causes  in  One  Petition. 

Where  two  causes  of  action  are  joined  in  one  petition,  only  one  attor. 
ney  fee  can  be  taxed  against  the  defendant. 

APPEAI.  FROM  JEFFERSON  COURT  OF  COMMON   PLEAS. 
November  27,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 

The  second  instruction  given  for  appellee  upon  a  case  made  out, 
as  this  court  understands  it,  would  be  the  law — which  in  effect 
tells  the  jury  that  the  measure  of  compensation  for  the  injury 
complained  of,  is  double  the  fair  and  reasonable  rent  of  his 
property  for  the  time  he  was  wrongfully  kept  out  of  possession, 
and  this  we  think  is  the  clear  understanding  of  the  opinion.  A 
bonus  is  not  provided  for  in  the  statute  and  we  do  not  as  at  present 
ad\ased,  feel  authorized  to  say  that  it  should  form  any  part  of  the 
recovery,  and  as  to  the  attorney's  fee  both  causes  of  action  are 
joined  in  one  petition  and  we  are  not  aware  of  any  law  that 
authorized  the  allowance  of  a  separate  attorney's  fee  for  each 
branch  of  the  case.  This  is  to  be  taken  as  a  modification  of  the 
opinion  and  rehearing  refused. 

(See  original  opinion  2  Bush  282,  65  Ky.  Rep.) 
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Mary  J.  Cunningham  v.  George  Collins  and  Wife. 

Pleadings— Answer— Judgment  for  Costs. 

The  auBwer  was  not  sufficient  to  escape  a  judgment  for  costs,  but  was  an 
sion  of  a  lot  belonging  to  the  plaintiffs/'  is  not  a  denial  that  ihe  was  in 
possession  in  fact,  but  only  that  her  possession  is  unlawful,  nor  con. 
strueii  as  a  plain  and  simple  denial  of  the  title  alleged  in  the  petition.  Nor 
does  a  denial  "that  she  keeps  plaintiff  out  of  his  rightful  property"  deny 
that  she  held  the  ground  nor  that  it  was  the  property  of  the  co-plaintifT. 
The  answer  was  not  sufficient  to  escape  a  judgment  for  costs,  but  was  an 
admission  of  title  in  the  plaintiffs,  and  of  her  own  possession. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 
February  7,  1868 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  appellant's  answer,  artfully  evasive,  denies  neither  the 
title  of  the  appellees  not  her  own  actual  possession  of  their  ground. 
Denying  that  she  "unlawfully  holds  possession  of  a  lot  belonging 
to  the  plaintiffs,"  does  not  deny  that  she  was  in  possession  in  fact 
but  denies  only  that  her  posession  is  unlawful,  nor,  qualified  as  it 
is,  can  it  be  construed  as  a  plain  and  simple  denial  of  the  alleged 
title.  Xor  does  the  denial  "that  she  keeps  plff.  out  of  his  rightful 
property"  deny  that  she  held  the  ground  nor  that  it  was  the 
property  of  his  wife,  who  was  co-plff.  If  she  was  not  in  possession 
she  would  have  said  so  in  simple  and  unambiguous  terms,  and 
thereby  not  only  escaped  costs  but  entitled  herself  to  judgment  for 
costs. 

Properly  scrutinized  and  tested  her  answer,  therefore,  admits 
both  the  title  of  the  appelees  and  her  own  posession. 

And  consequently  the  judgment  against  her  is  right,  and  is 
therefore  affirmed 

Turner  &  Trafton,  for  appellant. 
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E.  A,  Hensley  v.  J.  G.  Tbimble. 

Bill  of  Exchange— Set-off  and  Counterclaim— Purchaser  for  Value  of  Bill  of 
Exchange. 

A  set-off  or  conterclaim  existing  between  the  original  parties  to  a 
Bill  of  Exchange  cannot  be  adjudged  against  an  assignee,  after  the  Bill 
has  gone  into  circulation,  in  the  regular  course  of  business,  for  a  valua- 
ble consideration. 

Pleading — Demurrer — tissue  Joined—Objections. 

Though  a  petition  may  be  defective  because  of  insufficient  averments 
as  to  the  principal  causes  of  action  stated,  to  be  availed  of  a  demurrer 
thereto  must  be  put  in  before  issue  joined  by  defendant  answering  set- 
ting up  by  way  of  defense,  set-offs  and  counter-claims.  And  it  is  too 
late  to  object  to  the  validity  of  the  petition  for  the  first  time,  before  the 
Appelate  Court. 

APPEAL   FBOM  WOLFE   CIBCUIT   COUBT. 
February  1,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  writings  sued  on,  though  styled  and  treated  by  both  parties 
as  notes  are  really  foreign  bills  of  exchange  drawn  at  Cincinnati, 
Ohio,  payable  at  Mt  Sterling,  Kentucky,  and  which  had  been 
assigned  to  appellee.  The  petition  does  not  aver  protest  and  notice 
either  for  non-acceptance  or  non-payment,  nor  does  it  aver  any 
excuse,  as  that  the  drawer  had  no  funds  with  or  authority  from 
the  drawer  to  draw  upon  him,  and  would  therefore  have  been 
liable  to  a  general  demurrer. 

But  appellant  answered  setting  up  defenses  by  way  of  set-oflF  and 
counter-claim  and  issues  thereon  formed  and  submitted  to  the 
court  and  adjudged  by  it  for  $1,025.25,  with  interest  from  May 
19,  1866,  in  appellee's  favor. 

There  is  no  bill  of  exceptions  containing  the  evidence,  therefore, 
we  must  regard  the  defenses  unsustained  save  so  far  only  as  not 
denied  and  treating  the  loaned  buggy  as  not  returned  and  worth 
the  $75  as  alleged,  still  the  judgment  does  not  amount  to  more, 
nor  indeed  as  much  as  the  court  might  have  adjudged. 

Even  if  it  be  conceded  that  under  these  issues  off-sets  and 
13 
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counter-claims  existing  between  the  original  parties  could  be 
adjudged  against  the  assignee,  which  cannot  be  done  as  to  bills  of 
exchange  which  have  gone  into  circulation  in  regular  course  of 
business  for  a  valuable  consideration,  still  there  is  nothing  in  this 
case  which  authorized  this  court  to  reverse  on  this  account  But  it 
is  insisted  that  no  cause  of  action  appears  in  the  petition  and  that 
therefore  the  judgment  should  be  reversed.  However  defective 
the  petition  might  be,  because  of  no  sufficient  averment  as  to  no 
funds  or  authority  to  draw,  yet  after  issue  waiving  this  and  judg- 
ment establishing  a  claim,  especially  where  no  demurrer  for  either 
party  was  put  in  so  as  to  illicit  the  judgment  of  the  court  below  on 
the  pleadings  it  is  too  late  to  object  for  the  first  time  in  this  Court, 
no  motion  for  a  new  trial  being  made  below. 
Judgment  affirmed. 


Simpson,  Hazelrigg  &  Winn,  for  appellant. 
Elliott,  for  appellee. 


Hattie  W.  Jones  et  ax*  v.  Susan  Jones. 

Pleading— Notice  to  Surrender  Possession  in  Ejectment— Life  Tenancy  hy 
Parol  Agreement. 

Appellee,  mother  of  John  S.  Jones,  deceased  entered  upon  and  took 
possession  of  a  house  and  lot  belonging  to  the  estate  under  a  parol  agree- 
ment with  the  intestate  before  he  died,  that  she  was  to  have  same  as  a 
home  during  her  lifetime,  in  consideration  of  services  rendered  the 
intestate  during  his  life:  Held,  that  before  appellee  could  be  ejected  she 
would  be  entitled  to  notice  to  surrender  possession  of  the  premises  to  the 
heirs  of  the  intestate. 

September  22,  1868. 
APPEAL  FBOM    JEFFEBSON    OIEOUIT   COUBT. 

This  is  an  action  in  ejectment  by  Hattie  Jones  and  others  to 
dispossess  their  grandmother  and  mother-in-law,  respectively,  of  a 
house  and  lot  in  Louisville. 

John  S.  Jones,  died  intestate,  possessed  of  a  house  and  lot  in  the 
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city  of  Louisville  and  leaving  a  widow  and  two  children  (appellant 
in  the  case)  his  lawful  heirs. 

John  S.  Jones  before  death  placed  appellee  in  possession  of  the 
property  in  compliance  with  a  parol  agreement  between  the  de- 
ceased and  appellee  in  consideration  of  service  rendered  by  the 
appellee  during  John  S.  Jones'  life  time  with  the  imderstanding 
that  she  was  to  have  this  place  as  a  home  during  her  life  time. 

Issue  having  been  joined,  a  jury  was  sworn  to  try  and  returned 
a  verdict  for  defendant 

Opinion  of  the  Coxtbt  by  Judge  Pbtees: 

There  is  no  bill  of  exceptions  presented  with  this  record  show- 
ing the  evidence  adduced  on  the  trial,  and  if  appellee  entered  by 
the  direction,  and  with  the  assent  of  intestate,  her  son,  before  she 
can  be  ejected  she  is  entitled  to  notice  to  surrender  possession  of 
die  premises,  and  a^  it  does  not  appear  such  notice  was  given 
her  and  the  court  below  refused  a  new  trial,  we  cannot  say  that 
the  judgment  is  erroneous. 

Wherefore  the  judgment  is  affirmed. 

Farris  &  Bechley,  for  appellant. 
Barrett  &  Roberts,  for  appellee. 


Jonathan  Ellis  v.  Robeet  Riqgin. 

Contiact  for  Sale  of  Land— Redwion— Damages  for  Breach— Rent. 

Upon  recission  of  a  contract  for  sale  of  land,  damages  resulting  to  the 
rend«^  by  reason  of  the  failure  of  the  vendor  to  carry  out  an  agreed 
zeeission  between  the  parties,  will  be  allowed  the  yendee,  it  appearing 
that  he  vacated  the  premises  at  vendor's  demand  som^  three  months 
prior  to  the  settlement  of  the  vendor,  for  which  time  the  vendee  would 
be  entitled  to  his  rental  of  t-c  premises. 

APPEAL  FBOM  m'cBACKEN  CIEOUIT  OOUET. 

i 
October  17,  1868. 

This  was  an  ordinary  proceeding  to  enforce  the  collection  of 
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$300.00,  which  according  to  the  answer  was  made  as  an  advance- 
ment  upon  the  purchase  of  a  house  and  lot  from  plaintiff  in 
Paducah,  Ky.  No  writings  were  entered  into,  but  by  verbal  agree- 
ment defendant  was  to  pay  $100  down  and  $100  in  one 
year  after  for  same.  He  paid  $300.00  and  failed  further  to 
comply  with  agreement;  both  parties  asks  a  rescission  of  the 
agreement  to  transfer  property  and  defendant  sets  up  a  counter 
claim  for  $90.00  for  three  months  rent  of  the  house  for  which 
time  the  property  was  regarded  as  defendants  by  plaintiff,  as 
defendant  dispossesed  his  tenants  for  that  length  of  time  in  order 
to  comply  with  agreement. 

From  a  judgment  for  $300,  amount  sued  on,  less  credit  of  $90, 
amount  of  rent  due  defendant,  this  appeal  is  prosecuted. 

Opinion  of  the  Coubt  by  Judge  Hardin  : 

The  facts  alleged  in  the  defendant's  answer  as  a  counter  claim, 
and  fraud,  were,  we  think,  at  least  sufficient  to  constitute  a  cause 
of  action  for  the  injury  sustained  by  the  defendant  by  the  plain- 
tiff's failure  to  comply  with  his  agreement,  which  has  caused  the 
defendant'  to  remove  his  tenants  from  the  house  preparatory  to 
giving  possession  to  the  plaintiff. 

The  facts  of  the  case  thus  presented  were  tried  by  the  cotirt, 
and  the  Judge  seems  to  have  estimated  the  damages  sustained 
by  the  probable  loss  of  rents,  and  set  it  off  against  $90  of  the 
plaintiff's  demand.  And  in  this  we  do  not  perceive  any  error  for 
which  this  court  should  disturb  the  judgment 

Wherefore  the  judgment  is  affirmed. 


Husbands,  for  appellant. 
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Eliza  A.  Stewabt  et  al  v.  S.  E.  Qilbeht  et  al. 

Clerical  Misprision. 

A  judgment  will  not  be  reversed  for  a  clerical  misprision,  until  the 
objection  has  been  presented  and  acted  on  by  the  Court  rendering  the 
judgment. 

Pleadings — ^Petition,  Allegations  as  to  Ownership  of  Land. 

The  Allegation  that  the  property  was  Mrs.  Stewart's  and  that  she 
exchanged  her  property  for  it,  are  the  mere  conclusion  of  the  pleader,  the 
character  of  property  whether  real  or  personal  and  the  manner  in  which 
she  derived  title  to  it,  should  have  been  set  forth,  so  as  to  enable  the 
Court  to  decide  from  the  facts  alleged  whose  property  it  was. 

appeal  fbom  ohio  circuit  coubt. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

If  the  action  was  heard  before  it  stood  for  trial  as  alleged,  that 
was  a  clerical  misprision  Sec.  578  C.  C.  for  which  this  court  would 
not  reverse  the  judgment;  until  the  objection  had  been  presented 
and  acted  on  by  the  court  rendering  the  judgment,  which  does  not 
appear  to  have  been  done  in  this  case. 

Besides  the  facts  as  alleged  in  the  petition  do  not  state  a  cause 
of  action,  it  is  alleged  that  the  property  sold  was  Mrs.  Stewart's 
and  that  her  property  was  exchanged  for  it ;  but  the  petition  does 
not  state  how  she  became  entitled  to  it,  what  kind  of  property 
was  exchanged,  nor  how  she  held  it.  The  allegation  that  it  was 
hers  and  she  exchanged  her  property  for  it,  are  the  mere  conclu- 
sions of  the  pleader,  or  of  the  plaintiffs,  the  character  of  property 
whether  real  or  personal,  and  the  maimer  in  which  she  derived 
title  to  it,  should  have  been  set  forth,  so  as  to  enable  the  court  to 
decide,  from  the  facts  alleged  whose  property  it  was. 

Appellants  have  failed  to  alleged  facts  in  their  petition  which 
would  authorize  the  granting  the  relief  they  seek,  and  if  either  or 
both  of  them  shall  suffer  loss,  it  is  the  consequence  of  a  fatal 
supineness  from  which  the  courts  can  afford  no  escape. 

Wherefore  the  judgment  is  affirmed. 

Walker  &  Townsend,  for  appellants. 
M.  Henry,  for  appellees. 
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F.  R.  Neal  v.  W.  H.  Jones. 

Land — Sale  by  Acre  or  in  Gross— Adjustment. 

Wliere  there  is  a  doubt  as  to  whether  land  was  sold  by  the  acre  or 
in  gross,  and  the  parties  having  made  an  equitable  adjustment  of  the 
matter  Courts  will  not  interfere  in  the  absence  of  fraud  or  mistake. 

Title  Bond— Holder  Entitled  to  Conveyance  from  Heiis  or  Devisees. 

The  holder  of  a  title  bond  is  entitled  to  a  conveyance  of  the  legal  title, 
whether  the  obligor  died  intestate  or  testate. 

Purchase  Money. 

It  is  premature  to  adjudge  the  payment  of  purchase  money  until  it  is 
determined  who  is  the  legal  title  holder  and  to  whom  the  money  should 
be  paid. 

January  31,   1868. 
appeal  from  washington  circuit  court. 
Opinion  of  the  Court  by  Judge  Peters: 

If  there  had  been  any  doubt  as  to  the  character  of  the  contract 
for  the  sale  of  the  land,  whether  by  the  acre,  or  in  gross,  the  par- 
ties themselves  construed  it  as  of  the  first  named  class,  adjusted 
and  settled  that  question,  and  where  as  in  this  case,  there  was  no 
fraud,  or  advantage,  but  the  adjustment  is  equitable,  courts  can- 
not interpose  to  disturb  what  is  properly  done. 

Having  the  title  bond  of  J.  R.  Jones  for  all  the  land  contained 
in  the  survey,  which  bond  describes  tJie  tract  by  metes  and  bounds, 
appellant  is  by  the  terms  of  said  bond  entitled  to  a  conveyance 
thereof,  and  whether  the  obligator  died  intestate,  or  testate,  the 
appellant  is  in  a  condition  to  coerce  a  conveyance  from  the  heirs, 
or  devisees  to  whom  the  title  may  have  passed  by  the  death  of  the 
obigator,  J.  R.  Jones. 

But  before  he  can  be  properly  coerced  to  pay  the  note  for  the 
suri)lus  and,  the  question  as  to  whether  the  title  to  the  land  passed 
by  the  devisee  or  descent,  and  at  the  death  of  J.  R.  Jones,  should 
have  been  settled;  if  the  title  was  in  appellee,  before  the  court 
would  compel  appellant  to  part  with  his  money,  it  should  see  that 
he  got  a  title  to  the  land  for  which  it  was  to  be  paid,  as  he  had 
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satisfied  the  first  installment  of  the  purchase  price,  and  thereby 
by  the  terms  of  his  contract  entitled  himself  to  a  conveyance. 
Moreover  if  the  title  to  the  land  was  not  devised  to  appellee  by  his 
father,  so  as  to  enable  him  to  convey  the  title  to  appellant,  and 
died  intestate,  he  would  not  be  entitled  to  the  price  of  the  surplus 
land,  upon  the  sale  appellant  executed  his  notes  for  the  quantity 
he  then  believed  to  be  in  the  tract,  to  J.  K.  Jones,  who  gave  them 
to  appellee.  It  is  not  alleged  that  he  was  entitled  to  anything  more 
for  the  land  than  the  notes  thus  given  to  him  by  his  father ;  and 
unless  he  shows  to  the  contrary,  the  value  of  the  surplus  land 
would  form  a  part  of  the  estate  of  the  ancestor,  and  go  into  the 
hands  of  his  personal  representative,  and  a  payment  of  the  same 
to  appellee  would  not  be  a  discharge  of  the  debt,  although  a  note 
may  have  been  given  him  therefor. 

It  was  therefore  premature  to  adjudge  the  payment  of  the  money 
to  appellee  until  the  court  should  be  able  to  determine  who  held 
the  title  to  the  land,  could  compel  a  conveyance  and  to  whom  the 
money  belonged.  And  thereby  put  an  end  to  any  further  litiga- 
tion growing  out  of  said  contract. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remand- 
ed with  directions. 

TwimaUj  Cofer,  for  appellant. 

Broune,  for  appellee, 

Nicholas  Bioks  v.  Thos.  O'Neil  et  al. 

Notice — Sufficiency  of  Pleading. 

The  failure  of  a  defendant  to  deny  the  allegation  in  a  petition  "that 

the  defendant  had  been  notified  for  more  than months  to  surrender 

poBseBsion/'  must  be  regarded  as  an  admission  of  legal  notice. 

Landlord  and  Tenant. 

A  tenant  cannot  dispute  his  landlord's  title. 

January  2S,  1868. 
APPEAL  FSOM  NELSON  OIECUIT  COUHT. 
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Opinion  of  the  Court  by  Judge  Petebs: 

From  the  testimony  of  Judge  Newman  it  appears  that  appel- 
lant held  the  possession  of  the  premises  as  the  tenant  of  appellees, 
and  conceding  as  such  he  was  entitled  to  notice  to  quit  it  is  al- 
leged in  the  petition  that  he  had  been  notified  more  than  —  months 
to  surrender  the  posesssion  and  he  had  failed  to  do  so.  This  alle- 
gation is  not  answered,  and  must  be  regarded  as  an  admission  of 
a  legal  notice  to  quit  the  premises. 

Anna  Cashott  as  is  abundantly  shown,  died  childless,  and  never 
had  a  child,  and  it  is  furthermore  shown  that  Lewis  Thomas  and 
Eliza  were  her  heirs,  capable  of  inheriting  her  estate,  from  whom 
appellees  derive  title  to  the  house  and  lot,  she  having  died  intes- 
tate. Appellant  therefore  having  no  interest  in  the  estate  was 
content  to  remain  there  as  the  tenant  of  appellees  and  cannot  dis- 
pute their  title. 

The  action  was  brought  in  equity ;  but  if  appellant  had  desired 
the  case  to  be  tried  in  ordinary  on  his  motion  to  transfer  the  case 
the  judge  doubtless  would  have  made  the  transfer,  but  whether 
he  would  or  not,  his  failure  to  make  the  motion  must  be  r^arded 
as  a  waiver  of  the  right  and  the  action  was  properly  retained,  and 
disposed  of. 

Xo  available  error  for  a  reversal  of  the  judgment  exists.  Where- 
fore the  judgment  is  affirmed. 


McKay,  for  appellant 
Muir,  for  appellee. 
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W.  S.  Stam  v.  J.  M.  Stam. 

Land— Conveyance— Accepted    Warranty— Defect     of     Title — £yiction — Pur- 
chase Money. 

A  purchaser  of  land  who  has  accepted  a  conveyance  and  has  not  been 
evicted  under  any  adverse  claim  cannot  avail  himself  of  a  defect  of  title 
in  defense  of  a  suit  for  unpaid  purchase  money. 

Same— Exception  to  General  Rule. 

When  the  vendor  has  warranted  the  title  and  is  insolvent  or  a  non- 
resident of  the  state  a  defect  of  title  may  be  set  up,  but  the  defendant 
must  establish  the  facts  necessary  to  bring  the  case  within  the  exception 
to  the  general  .rule. 

January  21,  1868. 

appeal  fkom  daviess  cibcuit  couet. 

Opinion  of  the  Couet  by  Judge  Haeidin  : 

Although  as  a  general  rule  a  purchaser  of  land  who  has  accepted 
a  conveyance  and  has  not  been  evicted  under  any  adverse  claim, 
cannot  avail  himself  of  a  defect  of  title  even  in  defense  of  a  suit 
for  unpaid  purchase  money,  yet  he  may  do  so  when  the  vendor  has 
warranted  the  title  and  is  insolvent  or  a  non-resident  of  the  State, 
but  a  defendant  who  seeks  on  this  ground  to  discharge  his  liabil- 
ity as  a  purchaser  by  setting  off  that  his  vendor  as  warrantee  of 
the  title,  must  establish  the  facts  necessary  to  bring  his  case  within 
the  exception  to  the  general  rule  which  we  haire  mentioned.  In 
our  opinion  that  has  not  been  done  in  this  case.  Thayne,  the 
vendor  and  defendant  in  the  cross  petition,  being  only  contsruct- 
ively  before  t}ie  court,  the  material  allegations  of  the  cross  peti- 
tion were  controverted  by  the  law  and  it  devolved  on  the  appellant 
the  burden  of  proving  not  only  the  alleged  defect  of  title,  but  the 
non-residence  or  insolvency  of  Thayne  and  the  failure  of  the  plain- 
tiff to  reply  to  the  answer  did  not  dispense  with  the  necessity  of 
doing  so.  We  do  not  regard  the  answer  as  presenting  a  counter 
claim  and  set  off  against  the  plaintiff,  but  a  cross  petition  against 
his  assignor,  Thayne,  incidentally  affecting  his  right  to  recover 
as  assignee  of  the  note  in  controversy. 

We  incline  to  the  opinion  moreover  that  as  Denson^s  heirs  were 
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brought  before  the  court  and  failed  to  maintain  their  claim  to  the 
thirteen  acres  of  land  alleged  by  the  defendant  to  belong  to  them, 
they  are  concluded  by  the  judgment  from  again  asserting  their 
clainL 

Wherefore  the  judgment  is  affirmed, 

Sweeney  &  Stewart,  for  appellant. 

Lindsey,  for  appellee. 

M.  W.  Coffee  v.  F.  B.  Cook:. 

Title  Bond— Assignment-— Wa/ranty  of  Title. 

An  assignment  of  a  bond  for  a  conveyance  of  land  does  import  a 
warranty  of  the  title. 

Amended  Answer— Not  Permitted  to  Filed— BSU  of  Exception. 

Where  the  lower  Court  erred  in  not  permitting  the  amended  pleading 
to  be  filed,  the  error  is  not  available  in  the  AppeUate  C!ourt  as  it  was 
not  made  part  of  the  record  by  a  bill  of  exceptions  or  order  of  the  Court 
identifying  it. 

January  15,  1868. 
APPEAL  FEOM  MOttOAV  CJHCriT  OOUET. 

Opinion  of  the  Coubt  by  Judge  HAia)iN : 

It  is  well  settled  that  an  assignment  of  a  bond  for  a  conveyance 
of  land  does  not  import  a  warranty  of  the  tittle,  and  only  im- 
poses on  the  assignor  the  responsibility,  ordinarily  devolved  on 
assignors  resulting  from  a  failure  of  the  assignee  after  dr.e  dili- 
gence to  compel  a  compliance  with  the  terms  of  the  bond.  The 
notes  in  controversy  in  this  case  being  given  for  part  of  the  con- 
sideration of  the  assignment  of  the  bond  given  by  WilliaToa  as 
guardian  of  Ferguson  it  devolved  on  the  defendant,  in  order  to 
avail  the  notes,  to  show  either  a  failure  to  enforce  the  covenanty 
of  the  bond  by  the  prosecution  of  a  suit  thereon  with  due  diligence 
or  such  other  facts  as  would  have  entitled  the  appellant  to  a  re- 
covery against  the  appellee  in  consequence  of  the  assignment  if  the 
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entire  consideration  thereof  had  been  paid  such  a  ground  for  re- 
lief is  not,  in  our  opinion,  established  on  the  part  of  the  appellant 
in  this  case.  The  answer  of  Ferguson  tendering  his  deed  in  com- 
pliance with  the  covenant  of  his  late  guardian  is  a  sufficiene  re- 
spone  to  the  allegation  that  Williams  was  unable  to  have  the  title 
conveyed  so  far  as  it  vested  in  Ferguson,  and  it  does  not  appear 
that  Ferguson  had  not  such  title  at  least  as  his  guardian  under- 
took to  sell. 

We  do  not  perceive  that  there  was  any  abuse  of  the  discretion 
of  the  court  in  refusing  to  permit  the  amended  answer  and  cross 
petition  to  be  filed ;  but  if  there  was,  the  error  is  not  available  in 
this  court,  for  the  reason  that  the  paper  copied  by  the  clerk  as 
the  amended  pleading  is  not  made  part  of  the  record  by  any  bill 
of  exceptions  or  order  of  the  court  identifying  it  as  that  which 
was  offered  and  rejected,  the  descriptive  note  of  the  clerk,  for 
that  purpose,  being  insufficient  according  to  repeated  decisions  of 
this  Court. 

Wherefore,  the  judgment  is  affirmed. 


MiNEBVA  Shannon  v.  W.  W.  Teimble. 

Bill  of  Exceptions,  Filed  at  Special  Term,  Without  Objectioa 

Objections  not  made  to  the  filing  of  a  BiU  of  Exceptions  at  a  special 
term  of  the  lower  Court,  cannot  be  made  for  the  first  time  in  the  Court 
of  Appeals. 

APPEAI.  FBOM  HARRISON  CIRCUIT  COURT. 

January  28,   1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

It  appears  from  the  record  that  the  bills  of  exception  were 
filed  at  a  special  term  of  the  court,  and  as  no  objection  was  then 
made  to  the  action  of  the  court,  it  cannot  be  made  an  available 
objection  for  the  first  time  in  this  court. 

We  do  not  r^ard  the  answer  of  the  appellant  as  presenting  a 
sufficient  set-off  or  counter-claim  to  which  any  reply  was  required, 
but,  as  it  seems  to  us,  it  sufficiently  presents  as  a  defense  to  the 
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action  that  the  note  was  given  in  consideration  of  a  claim  which 
had  already  been  satisfied  by  the  payment  of  usurious  interest, 
and  was  not  merely  the  subject  matter  of  a  claim  in  favor  of 
Redman  for  usury  paid,  liable  to  be  barred  by  limitation.  It  is 
not  necessary  that  this  court  should  determine  from  the  evidence 
in  the  record  whether  the  defense  was  wholly  or  only  partially  sus- 
tained, but  we  are  of  the  opinion  that  the  judgmentt  which  disre- 
gards the  defense  of  usury  except  to  the  extent  of  $32  is 
erroneous,  and  it  must  on  that  account  be  reversed. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  and  for  further  proceedings  not  inconsistent  with 
this  opinioni 


Ward,  for  appellant. 
Trimble,  for  appellee. 


Ranson  Deland  v.  Wm.  Allen. 

Land— Conveyance— Acceptance— Waiver  of  Defects  in  Title— Election  War- 
rants. 

When  a  party  accepts  a  conveyance  he  thereby  wa^ives  the  defects  in 
the  title,  so  far  as  they  may  be  a  defense  to  the  purchase  price  and 
elects  to  stand  on  the  warranty  and  therefore  must  show  that  it  will 
be  unavailing. 

Fraudulent    Representation— Opinion— 4}uantity — Quality— Valua 

The  mere  expression  of  opinion  >  of  quantity,  quality  and  value, 
where  the  purchaser  has  an  opportunity  to  judge  is  not  to  be  deemed 
either  an  afiSxmation  amounting  to  a  warranty  nor  a  fraudulent  repre- 
sentation. 

Title — Slander   of^Unliquidated   Damage — Set-off— Contract. 

The  slander  of  the  title  of  appellant  by  appellee  is  a  claim  for  un- 
liquidated damages  which  cannot  be  off-set  against  a  claim  on  contract. 
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Same— Transfer  from  Circuit  Court  to  Common  Pleas  Court,  Transfer  of 
Causes. 

The  act  fixing  the  commencement  of  the  first  term  in  September 
was  a  public  notice  to  all  litigants  when  and  where  their  suits  would  be 
adjudicated. 

January  24,  1868. 
appeal  feom  meade  ciecuit  couet. 
Opinion  of  the  Couet  by  Jttdqe  Williams  : 

Appellee  recovered  against  appellant  a  judgment  for  $1,000 
on  his  note  given  as  part  purchase  price  for  a  tract  of  land. 

Appellant's  answer  shows  that  a  deed  of  general  warranty  had 
been  made  by  appellee  and  accepted  by  him,  and  he  neither  avers 
insolvency  nor  non-residency  or  the  warrantor. 

He  does  allege  that  a  good  legal  title  had  not  been  conveyed  to 
him,  because  the  land  had  been  sold  and  conveyed  by  Slaughter 
to  Griswold,  in  October,  1857,  who  had  retained  a  lien  for  $8,- 
600,  and  that  Griswold  had  sold  and  .conveyed  to  Allen  in  Octo- 
ber, 1859,  and  had  retained  a  lien  for  $3,000,  and  that  said  liens 
had  not  been  released  of  record. 

He  did  not  aver  that  any  of  said  liens  are  still  due  and  unpaid, 
even  if  he  could  be  alowed  to  plead  them  at  all,  because  the  liens 
are  expressly  reserved  in  the  respective  deeds  of  conveyance  and 
were  therefore  notice  to  him  when  he  accepted  Allen's  deed,  and 
the  same  may  be  said  as  to  the  alleged  unconveyed  dower  right  of 
Mrs.  Slaughter,  for  it  is  well  settled  that  when  a  party  accepts 
a  conveyance  he  thereby  waives  the  defects  in  the  title,  so  far  as 
they  may  be  defenses  to  the  purchase  price  and  elects  to  stand 
on  the  warranty,  and  therefore  must  show  that  it  will  be  unavail- 
ing. 

The  legal  title  passed  by  the  respective  deed,  encumbered,  how- 
ever, with  the  liens  therein  mentioned,  but  these  may  all  have  been 
removed,  even  if  it  be  conceded  he  might  resist  a  recovery  of  un- 
paid purchase  price  by  reason  thereof. 

Appelant  also  alleges  that  appellee  falsely  and  fraudulently 
represented  that  there  were  200  cords  of  Tan  Bark  worth  $5  per 
cord,  but  it  is  evident  that  it  was  a  mere  opinion  as  to  the  amount 
of  Tan  Bark  that  could  be  gotten  from  the  timber,  and  was  not 
such  a  representation  as  necessarily  to  be  fraudulent  through  not 
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true  and  one  not  calculated  to  influence  the  purchaser  in  his  judg- 
ment, at  least  there  is  no  averment  that  tiie  purchaser  had  no 
opportunity  to  judge  as  to  the  quantity  and  depended  on  the  rep- 
resentations of  the  seller  and  that  it  was  a  material  consideration 
in  making  the  contract  As  has  been  often  decided,  the  mere  ex- 
pression of  opinion  of  the  quantity,  quality  and  value  where  the 
purchaser  has  an  opportunity  to  judge  is  not  to  be  deemed  either 
an  aflBrmation  amounting  to  a  warranty  nor  a  fraudulent  repre- 
sentation. 

Another  allegation  is  that  the  vendor  represented  "that  there 
was  nine  acres  of  beariilg,  grafted  fruit  trees  which  would  yield 
many  dollars  per  annum,  which  was  also  false/^  Now  whether 
this  is  intended  to  apply  to  the  quantity  or  quality  of  the  trees, 
or  their  annual  yield,  we  cannot  tell;  an  averment  of  the  facts 
in  which  the  fraudulent  representations  consisted  should  have 
been  made. 

Another  defense  as  averred  is  that  appellee  sold  him  the  farm 
without  reservation, 

"representing  and  holding  out  as  an  inducement  that  there 
was  a  good  eteam  boat  landing  in  front  of  said  premises  at 
all  stages  of  water  and  that  fifty  cords  of  wood  was  on  the 
place  ready  to  be  cut  and  ricked  for  consumption  by  steam 
boats,  and  that  it  is  false  as  to  the  steam  boat  landing  and 
that  plaintiff  claimed  and  did  remove  the  wood  from  said 
farm." 

If  the  wood  was  really  cut  and  corded  it  was  no  part  of  the 
realty  but  personalty  and  was  not  included  in  the  sale  of  the  farm 
unless  specially  so  agreed  which  is  not  averred. 

The  averments  as  to  the  steam  boat  landing  are  general  that 
he  represented  that  it  was  a  good  one  in  all  stages  of  water  which 
it  is  averred  was  false,  but  in  what  the  false  representation  con- 
sists whether  it  is  because  in  very  big  water  it  so  spreads  over  the 
banks  as  to  render  the  landing  unfit  for  use,  or  because  the  water 
is  so  shallow  in  low  water  as  to  render  it  useless,  is  not  alleged. 

So  that  none  of  these  matters  growing  out  of  or  connected  with 
the  sale  and  purchase  are  averred  in  apt  and  legal  form  so  as  to 
present  either  defense,  counter  claim  or  set-oflf. 

The  slander  of  the  title  of  appellant  by  appellee  if  made  out  ancL 
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properly  set  out  would  be  a  claim  for  unliquidated  damages  which 
camiot  be  offset  against  a  claim  on  contract,  but  constitutes  a  cause 
of  action  to  be  enforced  by  proceedings  peculiarly  adapted  to  such. 
It  is  in  no  manner  connected  with  the  original  cause  of  action  so 
as  to  allow  it  as  a  counter  claim. 

As  the  answer  presented  no  legal  cause  of  defense,  the  Common 
Pleas  Court  correctly  refused  to  set  aside  the  judgment,  two  days 
after  its  rendition  by  defendant,  on  the  presentation  of  this  an^ 
swer. 

Nor  was  the  motion  to  set  asirte  the  judgment  subsequently 
made  because  the  cause  had  been  transferred  from  the  Circuit  to 
the  Common  Pleas  Court,  more  availing.  The  act  creating  this 
court  fixed  the  commencement  of  the  first  term  in  September,  and 
directed  the  clerk  to  transfer  all  causes,  ordinary,  from  the  Cir- 
cuit Court  to  it  on  the  second  Monday  in  August,  this  public  en- 
actment was  a  public  notice  to  all  litigants  when  and  where  their 
suits  would  be  adjudicated,  and  as  binding  as  if  it  had  directed 
the  Circuit  Court  at  its  subsequent  term  to  transfer  said  causes; 
a  case  of  peculiar  facts  and  hardship  might  arise  in  which  a  lib- 
eral opportunity  for  a  party  to  present  a  meritorious  defense 
should  be  allowed,  but  this  does  not  fall  within  that  class. 

Wherefore  the  judgment  is  aflirmed  with  damages. 


Walker,  and  Larue,  for  appellant. 
Coale  &  Fairhigh,  for  appellee. 
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W.  L.  Paynteb  v.  C.  E.  Ballengeb  et  al. 

Vendor  and  Purchaser— Perfect  Title. 

The  vendor  has  a  right  to  expect,  and  require  a  perfect  legal  title 
before  he  shall  be  required  to  pay  the  last  installment  of  the  considera- 
tion. 

APPEAL   FB03^   BABBEN    CIBCUIT    COUBT. 

October  7,  1868. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

The  appellant  certainly  has  a  right  to  ei^pect  and  require  an 
assurance  of  a  perfect  legal  title  before  he  shall  be  compelled  to 
pay  the  last  installment  of  the  consideration.  Denying  that  such 
a  title  can  be  made  to  him,  he  requires  an  exhibition  of  the  evi- 
dence of  it  But  the  evidence  produced  fails  to  show,  with  satis- 
factory certainty,  an  assuring  title  to  a  large  portion  of  the  land. 
A  cloud  still  hangs  over  that  portion  called  "The  West  Tract/' 
It  appears  that  Thomas  West  once  occupied  and  claimed  it,  that, 
after  his  death,  his  widow  sold  and  conveyed  it  to  Delph,  with- 
out proof  of  authority  to  sell  more  than  dower,  and  witnesses  say 
that  his  heirs  also  conveyed  to  Delph,  but  there  is  no  documentary 
proof  of  it.  And  one  of  them,  Edward  West,  long  since  died, 
leaving  infant  children  who  were  not  made  parties,  and  against 
whom  time  might  not  availably  operate.  In  some  way  the  title 
ought  to  be  cleared  of  these  doubts  and  difficulties. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Leslie,  and  Harlan,  for  appellant. 

Smith,  for  appellee. 
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W.  D.  TiNSLEY  V.  Stark  Fielder's  Admr. 

Lands — ^Unpaid  Purchase  Money — Collateral  Security — Waiver  of  Lien. 

In  a  conveyance  of  lands,  specifying  partial  payments,  the  express 
reservation  of  a  lien  as  an  indemnity  for  the  payment  of  one  of  the 
notes  for  unpaid  purchase  money,  and  the  faihire  to  make  a  similar  pro- 
vision for  the  other  notes  for  which  specific  collateral  of  personalty  was 
designated,  is  held  to  be  a  waiver  of  the  lien  on  the  estate  conveyed  a<« 
to  the  notes  secured  by  colateral. 

Interest— Installments — Subsisting  Debt. 

When  instalments  of  interest,  which  are  specified  in  an  obligation, 
mature,  they  become  subsisting  debts  then  due,  with  attributes  of 
principal  and  carry  interest  as  such. 

Same — ^Bills  and  Notes — Lien. 

A  purchase  money  note,  carrying  specific  installments  of  interest  to  be 
paid,  being  secured,  by  a  lien  on  the  land,  the  accrued  interest  thereon 
was  an  incident  secured  and  protected  by  all  the  safeguards  which 
surrounded  and  secured  the  principal,  and  a  lien  would  attach  for  such 
interest,  tliough  the  principal  be  not  due. 

May  27,  1868. 

appeal  from  loxtirvjile  circuit  court. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  originally  broufrht  to  recover  the  unpaid  in- 
terest due  on  two  notes,  executed  by  appellant  to  appellee's  inte- 
state in  part  consideration  of  valuable  real  estate  in  the  county 
of  Jefferson,  conveyed  to  the  former  by  said  intestate.  One  of  the 
notes  is  for  $5,000  due  six  years  from  the  first  of  February,  1859, 
with  interest  payable  annually  from  the  last  named  date,  the  other 
for  $30,000  due  fifteen  years  from  the  1st  of  February,  1859,  with 
interest  thereon  from  that  day  payable  annually.  Pending  the 
action,  the  note  for  $5,000  matured,  and  by  an  amended  petition, 
judgment  was  sought  for  the  principal,  and  accrued  interest  on  that 
note,  and  the  several  installments  of  interest  which  had  accrued 
in  the  meantime  on  the  note  for  $30,000,  and  a  lien  claimed  on 
the  real  estate  conveyed,  for  the  pajment  of  the  several  demands 
14 
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sued  for.  In  appellant's  answer  he  denied  that  any  lien  was  re- 
tained for  the  security  of  the  smaller  note  and  its  interest 

On  final  hearings  the  court  below  rendered  judgment  for  the 
annual  installments  of  interest  on  both  notes,  the  interest  on  the 
larger  one  to  commence  the  1st  of  February,  1860,  and  interest  on 
the  installments  as  they  matured,  and  also  for  the  debt  of  $6,000 
and  for  installments  of  interest  beginning  from  1st  of  February, 
1859,  and  with  interest  from  the  day  it  was  due,  subjecting  the 
land  to  the'  payment  of  the  interest  on  the  note  for  $30,000,  and 
decided  that  no  lien  existed  for  the  other  note  and  interest  From 
that  judgment  Tinsley  has  appealed,  and  Fielder's  administrator 
prosecutes  a  cross  appeal. 

The  principles  settled  by  the  chancellor  in  the  decree  are  ap- 
proved.   In  the  deed  to  appellant,  the  grantor  recites  that 

"in  consideration  of  ten  thousand  dollars  ($10,000)  cash  in 
hand,  and  the  note  of  said  Tinsley  of  this  date  (10th  of  Janu- 
ary, 1859) for  five  thousand  dollars,  payable  three  years  after 
the  first  of  February,  1859,  with  interest  thereon  from  that  day, 
which  interest  is  to  be  paid  annually,  counting  from  the  said 
first -of  February  ensuing,  and  the  note  of  said  Tinsley,  for  the 
like  sum  of  five  thousand  dollars,  payable  six  years  after  the 
said  first  of  February,  with  interest  thereon  from  that  period, 
and  which  interest  is  to  be  paid  annually,  counting  as  above 
mentioned,  and  to  secure  which  sums  of  $5,000.00  each,  said 
Tinsley  has  this  day  transferred  to  said  Fielder,  ten  thousand 
dollars  of  stock  in  the  Farmers  Bank  of  Kentucky,  and  which 
said  Fielder  is  to  hold  as  collateral  security,  only  for  the  pay- 
ment of  said  sums.  And  also  the  note  of  said  Tinsley  of  this 
date  for  thirty  thousand  dollars  ($30,000)  payable  fifteen  years 
after  the  said  first  day  of  February  ensuing,  with  interest  from 
that  time,  which  interest  is  to  be  paid  annually,  counting  from 
said  first  of  February  ensuing,  and  to  secure  the  payment  of 
which  note  of  thirty  thousand  dollars,  a  lien  is  expressly 
retained  on  the  tracts  hereby  conveyed,  Ac" 

While  it  is  expressly  stated  in  the  deed,  what  part  of  the 
purchase  money  is  unpaid,  as  required  by  the  statute  in  order  to 
retain  a  lien  for  the  same,  still  it  is  also  stated  that  $10,000  of 
stock  in  the  Farmers  Bank  of  Kentucky  was  transferred  to  Fielder 
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by  appellant,  as  collateral  security,  to  secure  the  two  notes  of 
$5,000  each,  and  a  lien  expressly  retained  on  the  real  estate  con- 
veyed to  secure  the  payment  of  the  note  for  $30,000.  This 
express  reservation  of  a  lien  as  an  indemnity  for  the  payment  of 
the  last  named  note,  for  which  the  vendor  held  no  collateral,  and 
the  failure  to  make  a  similar  provision  for  the  smaller  notes,  for 
which  he  held  collateral,  can  be  regarded  in  no  other  way  than  as 
a  waiver  of  his  lien  on  the  estate  conveyed  as  to  the  small  notes, 
and  as  relying  on  the  collateral  security  placed  in  his  hands,  as 
his  indemnity  for  their  payment. 

When  the  installments  for  interest  matured,  they  became  sub- 
sisting debts,  then  due,  with  attributes  of  principal,  and  carried 
interest  as  such. 

And  the  note  for  the  $30,000  being  secured  by  a  lien  on  the 
land,  the  interest  which  had  accrued  on  that  note,  was  an  incident 
secured,  and  protected  by  all  the  safeguards,  which  surrounded  and 
secured  the  principal,  and  in  adjudging  a  lien  therefor  the 
chancellor  properly  ruled  the  law. 

But  it  is  insisted  that  even  if  the  principle  of  the  decree  is 
correct,  it  is  nevertheless  erroneous,  in  the  amounts  adjudged  to 
appellee. 

In  the  petition  it  is  alleged,  after  a  specific  description  of  the 
two  notes  for  $6,000  each,  that  the  first  named  of  said  notes  had 
been  paid,  and  the  interest  on  the  other  two,  that  is,  the  one  for 
$5,000  and  the  one  for  $30,000,  had  been  paid  up  to  the  1st  of 
February,  1862,  and  the  endorsements  on  the  notes  show  that  the 
interest  on  each  had  been  paid  up  to  the  last  named  date.  And 
yet  judgment  is  rendered  for  interest  on  the  smaller  note  com- 
mencing from  the  1st  of  February,  1859,  and  on  the  larger  one 
commencing  the  Ist  of  February,  1860.  And  the  question  arising 
on  that  state  of  facts  is,  whether  that  is  an  error  available  fur 
reversal  in  this  court,  before  a  motion  had  been  made  in  the  court 
below  to  correct  it  ? 

In  Dodds  vs.  Combs,  &c.,  3  Met.  28,  the  577th  sction  of  the 
Civil  Code,  was  expounded  by  this  court,  and  the  court  said : 

"Inasmuch  as  the  petition  here  discloses  the  payment  of  the 

sum  not  credited,  there  was  enough  in  the  record  to  authorizo 

the  circuit  court  to  treat  the  omission  as  a  clerical  misprisic»n, 

and  order  its  amendment  at  a  subsequent  term ;" 
and  the  court  affirmed  the  judgment 
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In  this  case  the  payments  are  distinctly  alleged  in  the  petition, 
and  the  notes  filed  with  the  credits  endorsed;  the  omission,  there- 
fore, to  enter  the  credits,  or  the  error  in  the  time  when  the  interest 
should  have  been  computed,  is  a  clerical  misprision,  and  as  it  does 
not  appear  that  an  application  has  been  made  in  the  court  below 
to  correct  the  error,  this  court  cannot  interpose.  If  upon  such 
motion  being  made  to  that  court,  and  it  should  refuse  to  make  the 
correction,  the  error  would  then  be  available  for  reversaL 

Judgment  affirmed  on  original  and  cross  appeal. 


Brown,  for  appellant. 

Bunch  &  Thompson,  for  appellee. 


Xelson  Field  v.  G.  W.  Pascal  et  al. 

Landmarks^-Boundaries — Establishment    by    Long    Recognition — ^Lands   and 
Conveyances. 

"V^Tiere  the  original  owners  of  lands  recognize  a  specific  line  or  land- 
mark in  conveyances,  as  a  boundary,  and  their  vendees  for  more  than 
twenty-five  years  afterwards,  accepted  and  used  such  recognition,  such 
a  boundary  will  not  be  disturbed.  Such  boundary  will  not  be  effected  by 
a  junior  conveyance,  attempting  to  go  beyond  the  line,  a  prior  conveyanoe 
having  included  the  land  in  the  junior  one,  down  to  the  boundary  in 
controversy. 

May  29,  1808. 
appeal  FEOM  FULTON    CIECUIT  COUBT. 

Opinion  of  the  Couet  by  Judge  Williams  : 

This  controversy  is  as  to  the  boundary  between  sections  29  and 
32,  running  east  and  west,  of  Township  1,  Range  2  west,  in  Fulton 
county. 

There  is  a  question  a?  to  granting  a  new  trial,  rather  setting 
aside  a  judgment,  at  a  subsequent  term  on  a  petition  without 
process,  but  as  the  real  party  in  interest,  and  the  one  to  be  affected 
by  the  judgment,  was  not  before  the  court  when  it  was  rendered 
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and  would  not  really  be  concluded  by  it,  because  as  to  him  it  must 
be  regarded  as  a  nullity,  the  question  is  of  no  practical  importance. 

If  this  case  was  to  be  controlled  solely  by  the  original  boundaries 
of  the  sectionizers,  the  probabilities  are  that  both  parties  are  in 
error. 

The  county  was  sectionized  by  the  running  of  lines  one  mile 
apart,  Xorth  and  South,  and  making  the  half  mile  and  mile  corner, 
or  putting  up  stakes,  through  each  township  of  six  miles  square. 
Therefore  the  South  and  Xorth  boundaries  of  the  section  were  not 
ran  and  marked  by  the  original  surveyors,  but  they  were  left  to 
be  ascertained  by  the  comers  fixed  in  the  East  and  West  parallel 
lines,  made  by  running  North  and  South  through  the  township; 
hence  there  were  many  inaccuracies,  mistakes  and  oversights  in 
the  original  sectionizing. 

It  is  evident  from  the  report,  survey  and  diagram  of  F.  M.  Ray. 
made  in  this  case,  that  there  is  great  irregularity  in  the  size  of  the 
sections,  as  now  recognized,  beginning  on  the  State  line  running 
North,  on  the  Eastern  parallel  line  of  the^e  sections,  32  being  only 
253  2-5  poles,  whilst  29  immediately  north  of  it  is  336  poles,  and 
20  still  north  of  it  is  339  poles  broad.  And  this  too  in  the  absence 
of  any  very  satisfactory  evidence  of  where  the  original  corners 
stood,  save  the  Northeast  comer  of  section  20  at  S  on  the  diagram. 

But  this  case,  as  we  conceive  it,  is  not  to  be  controlled  at  this 
late  date  by  the  real  status  of  the  original  comers,  as  we  will 
proceed  to  show.  * 

Ben  Con,  as  early  as  January  17,  1832,  obtained  title  from  "N". 
H.  Buckley  to  505  acres  of  section  29,  and  being  the  whole  of  it 
except  what  Craig  owned  in  the  northwest  comer  thereof.  Whilst 
some  of  the  boundaries  are  given  in  this  deed,  it  is  evident  that 
but  parts  of  its  lines  had  been  surveyed. 

Some  time  during  Wm.  Cochran's  life,  and  most  probably  at 
the  time  he  bought  this  land  of  Buckley,  as  this  is  the  only  trans- 
action mentioned  in  the  record  between  them,  Con  agreed  with 
Buckley  to  make  Cochran  a  quit  claim  to  40  acres  of  this  land  "on 
the  North  of  said  Cochran's  land,"  as  appears  from  the  recitals  of 
Con's  deed  to  Cochran's  heirs  of  August  4,  1836.  Wm.  Cochran 
then  owned  the  Northeast  quarter  of  section  82,  but  died  before 
the  date  of  said  deed. 

Nelson  Field,  M.  L.  Henning,  Burrell  Phillips  and  Cochran's 
heirs  being  the  owners  of  the  respective  quarters  of  section  32, 
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had  it  surveyed  in  June,  1834,  by  Stephen  Kay,  the  deputy  county 
surveyor,  and  their  respective  tracts  designated  by  marked 
boundaries.  Eay  then  at  their  instance  and  for  them  divided  the 
section  into  four  equal  parts  of  142  acres  each,  as  appears  from 
his  plat  and  report 

This  plat  and  report  shows  that  he  fixed  the  Northeast  comer  of 
said  section  251  poles  from  the  State  line,  and  the  proof  clearly 
establishes  that  it  was  the  three  post  oaks,  corner,  designated  on 
F.  M.  Kay's  diagram,  but  a  few  rods  from  the  asserted  Maple 
corner,  and  that  he  then  ran  and  marked  the  northern  boimdary 
of  the  section  to  the  Red  Oak  corner  marked  F  in  the  last  named 
diagram,  which  he  fixed  as  the  northwest  comer  of  the  section. 

The  line  Established  by  him  from  the  three  post  oaks,  as  the 
northeast  corner  of  the  section,  south  to  the  State  line  was  doubt- 
less east  of  the  true  line,  but,  Ben  Con,  Nelson  Field  and  Joshua 
Smith  being  the  parties  most  seriously  affected  entered  into  a 
written  compromise  dated  June  IS,  1834,  by  which  said  corner  and 
line  was  to  stand  and  the  parties  injuriously  affected  were  paid  an 
agreed  consideration. 

The  boundaries  were  thus  ascertained  by  actual  survey,  and 
marked  lines  made  designating  not  only  the  boundaries  of  the  sec- 
tion but  of  each  quarter,  when  Ben  Con  in  1836  made  a  special 
warranty  deed  to  Cochran's  heirs  to  the  40  acres  immediately  in 
the  southeast  comer  of  section  29,  reciting  the  Maple  as  the 
beginning  corner,  and  setting  out  the  boundaries.  Cochran's  heirs 
it  may  reasonably  be  presumed  entered  into  some  kind  of  division 
previous  to  November  12,  1855,  for  December  5,  1854,  E.  A. 
Craig,  O.  A.  Cochran  and  S.  J.  Cochran  deeded  to  Elizabeth 
Plummer  the  40  acres  deeded  by  Ben  Con  to  Cochran's  heirs  re- 
citing the  Maple  as  the  beginning  corner  and  giving  the  boundaries 
as  in  Con's  deed. 

And  November  12,  1855,  Orlando  Cochran  deeded  to  B.  F.  Con 
the  east  half  of  said  northeast  quarter  of  section  32,  reciting  that 
it  contained  "by  survey  and  calculation  80  acres  more  or  less,"  and 
this  is  its  only  description  of  boundary.  No  objection  seems  ever 
to  have  been  made  to  these  several  conveyances. 

February  6,  1855,  Elizabeth  Plummer  conveyed  said  40  acres 
to  Martha  A.  Connelly  and  Susan  D.  Plummer,  and  the  appellee 
Pascal,  claims  to  be  their  vendee  by  title  bond  previous  to  bringing 
this  suit  in  the  year  1860. 


Field  v.  Pascal  et  al.  235 

Opiiiion  of  the  Court. 

In  the  year  1834,  the  owners  of  section  32  caused  it  to  be  sur- 
veyed and  divided  between  them  by  Stephen  Eay  as  deputy  for  J. 
W.  Gibson  the  county  surveyor  and  doubtless  the  lines  were  then 
marked  though  his  certificate  and  diagram  of  survey,  and  evidence 
in  the  record  throws  but  little  light  on  the  subject,  as  he  only  gives 
courses  and  distances  without  designating  objects  as  corners  or 
boundaries;  but  the  great  weight  of  evidence  establishes  that  the 
three  post  oaks  designated  in  F.  M.  Kay's  diagram,  who  made  a 
survey  under  order  of  court  herein,  was  then  established  by  com 
promise  between  the  owners  of  section  32  and  Ben  Con  who  owned 
the  adjoining  land  in  section  33,  as  the  corner  to  said  sections. 
Whether  Stephen  Ray  ran  thence  by  the  Maple  comer  some  small 
distance  west  of  the  three  post  oaks  and  on  the  said  lines  upon 
which  comers  are  marked  or  on  the  dotted  line  to  the  red  oak  as 
the  northwest  comer  of  section  32,  as  designated  on  F.  M.  Ray's 
diagram,  is  somewhat  uncertain;  still  M.  L.  Hening  who  owned 
one  of  the  quarters  of  section  32,  states  that  the  line  was  so  run, 
and  Linder  proves  that  Wm.  Cochran  who  owned  the  northeast 
quarter  of  said  section  recognized  said  Maple  as  a  boundary. 

Ben  Con  in  his  deed  to  Cochran's  heirs  makes  the  Con  Maple  a 
boundary,  and  Cochran's  heirs  in  their  deed  to  Elizabeth  Plummer 
also  make  it  a  boundary,  and  Orlando  Cochran  is  a  vendor  in 
this  deed  which  is  prior  in  date  to  his  deed  to  B.  F.  Con.  So  that 
the  weight  of  evidence,  the  deeds  and  acts  of  the  parties  tends  to 
establish  the  Maple  as  a  boimdary,  and  it  being  so  established, 
whether  as  a  corner  or  line  tree,  matters  but  little  in  this  con- 
troversy, for  its  establishment  as  either,  fixes  the  line  from  it  to 
the  Red  Oak  being  the  Northwest  corner  of  the  section  as  the  true 
line. 

As  W.  Cochran,  deceased,  really  was  the  owner  of  both  sides  of 
the  line  at  the  Maple  when  Stephen  Ray  surveyed  the  land  in 
1834,  and  recognizing  it  as  a  boundary  and  his  heirs  subsequently 
acting  on  this  same  recognition  and  by  their  first  deed  in  selling 
the  40  acres  designating  it  as  a  boundary,  their  subsequent  vendees 
are  bound  thereby  however  erroneous  it  may  originally  have  been, 
for  after  more  than  25  years  recognition  and  acting  on  it  as  a 
boundary  and  rights  of  vendees  having  accrued  and  attached  on 
account  of  such  recognition,  and  especially  as  those  who  then 
owned  both  sides  of  the  disputed  line  sold  and  deeded  up  to  it  as  a 
boundary,  it  is  too  late  now  to  disturb  it  and  especially  cannot  a 
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prior  conveyance  be  so  disturbed  by  a  junior  one,  for  at  the  time 
Orlando  Cochran  conveyed  to  B.  F.  Con,  had  he  attempted  in 
direct  language  to  go  north  of  said  Maple,  both  he  and  Con  would 
have  been  estopped  from  so  doing  by  his  deed  to  Elizabeth  Plum- 
luer  under  whom  Pascal  holds,  but  no  boundaries  are  designated 
in  his  deed  to  Con  further  than  is  implied  in  the  expression  that 
it  contains  80  acres  by  **survey  and  calculation." 

It  is  also  proven  that  Field  after  his  purchase,  by  the  consent 
of  Mrs.  Plummer,  joined  his  fence  to  hers  in  order  to  protect  his 
then  growing  crop,  with  an  express  promise  to  build  a  fence  in  the 
autumn  on  his  own  land,  so  as  to  separate  their  enclosiires. 

B.  F.  Con  could  only  get  O.  A.  Cochran's  rights  whatever  they 
were,  by  his  deed  and  Field  could  only  succeed  to  B.  F.  Con's 
rights.  O.  A.  Cochran  being  one  of  the  vendees  to  Mrs.  Plummer 
and  selling  all  north  of  the  Maple  and  designating  it  as  a  boundary 
before  he  sold  to  B.  F.  Con,  had  nothing  to  convey  to  him  north 
thereof  had  he  attempted  to  do  so. 

It  seems  to  us  therefore  that  the  judgment  is  right,  and  it  is 
therefore  aflSrmed. 

Bramlette  &  Son,  for  appellant, 

Rodman  &  Bradley,  for  appellees. 


Jesse  Kussell  v.  J.  S.  Golladt. 

New  Trial— Misconduct  of  Jury— Evidence. 

Jurors. are  not  permitted  to  testify  as  to  any  misconduct  of  them- 
selves, or  their  fellow-jurors,  nor  as  to  what  influenced  them  in  making 
up  their  verdict.  It  is  against  the  policy  of  the  law  to  allow  such 
evidence. 

October  20,  1868. 
appeal  fbom  todd  oibcxnt  court. 
Opinion  of  the  Court  by  Judge  Peters: 
Henwood,  who  was  introduced  as  a  witness  for  the  appellee, 
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proves  he  was  engaged  in  the  business  of  inspecting  tobacco  in  the 
city  of  Kew  York,  and  was  a  member  of  the  firm  of  the  house  of 
Jarvis  &  Co.,  of  said  city,  that  the  tobacco  which  is  the  subject  of 
this  litigation  was  taken  to  their  business  house  for  inspection  and 
inspected  by  him,  the  competency  of  his  evidence  cannot  be  legally 
questioned.  He  also  proves  that  after  inspecting  it  he  sent  samples 
of  the  tobacco  from  each  hogshead  to  the  house  of  Cordogo  &  Co. 
to  whom  said  hogsheads  were  consigned,  and  he  identifies  the 
tobacco,  and  the  other  witnesses  testify  to  facts  pertinent  to  the 
issue,  and  their  evidence  was  therefore  competent  and  without  any 
technical  or  legal  objection,  and  the  exceptions  to  the  depositions 
were  properly  overruled,  and  their  evidence  is  confirmatory  of  his. 
The  jurors  themselves  are  not  permitted  to  testify  as  to  any 
misconduct  of  themselves,  or  their  fellow-jurors,  nor  as  to  what 
influenced  them  in  making  up  their  verdict  It  is  against  the  policy 
of  the  law  to  allow  such  evidence.  Motions  for  new  trials  on  such 
groimds  would  be  vexatiously  multiplied,  and  jury  trials  discred- . 
ited  by  the  affidavits  of  jurors  presented  to  stuUify  their  own 
verdicts.  Luttrell  vs.  Maysville  and  Lexington  BaUroad^  18  B. 
Mon.  291.  The  only  two  grounds  relied  upon  for  reversal,  are 
that  the  court  erred  in  overruling  exceptix>ns  to  depositions  and 
that  the  jurors  or  some  of  them  did  not  comprehend  the  effect  of 
some  instruction  of  the  court  But  the  instructions  are  not  incor- 
porated in  the  bill  of  exceptions,  and  this  court  is  not  informed 
as  to  them  and  must  presume  they  were  proper.  As  therefore  the 
record  presents  no  perceivable  or  available  error,  the  judgment  is 
affirmed. 

Kennady,  Peirie,  for  appellant. 

James,  for  appellee. 
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Lee  Whitakeb  et  al.,  v.  Bl,ain  Moobeman  &  Co. 

Attachment — Successful  Claimant — Costs. 

In  an  attachment  suit,  where  a  claimant  is  sucoessful  in  sustaining  his 
claim  to  part  of  the  property,  it  is  error  to  adjudge  the  costs  of  the  suit 
against  him,  though  the  attachment  be  sustained  in  all  other  particulars. 
{Mirticulars. 

APPEAL  FBOM  MCLEAN   CIBCUIT  COUBT. 

October  19,  1868. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Conceding  that  there  is  some  evidence  that  Lee  Whitaker  paid 
for  the  stock,  cattle  and  sheep,  on  which  the  attachment  was  levied, 
still  the  evidence  fails  to  show  that  there  was  any  open,  visible 
change  of  possession,  and  that  a  change  of  possession  accompanied 
the  sale;  The  son  who  was  living  several  miles  from  the  father 
about  the  time  without  any  explained,  or  appreciable  reason 
changed  his  residence,  and  removed  to  the  father's,  and  the 
asserted  purchase  was  made  there,  the  property  remaining  where 
it  was  before  and  at  the  time  of  the  alleged  sale,  and  it  appears 
that  the  crop  of  tobacco  raised  on  the  fatiier's  land  was  sold  and 
the  money  received  by  the  son,  and  the  proceeds  not  satisfactorily 
accounted  for. 

We  concur  therefore  with  the  court  below  in  sustaining  tho 
attachment  of  appellees  as  to  all  the  property  except  the  buggy 
and  cart  claimed  by  appellant,  but  as  he  was  successful  in  assert- 
ing his  clp.im  to  the  last  named  articles  it  was  erroneous  to  adjudge 
cosits  against  him. 

Wherefore  the  judgment  awarding  costs  against  Lee  Whitaker 
in  favor  of  appellees  is  reversed,  and  the  cause  remanded  with 
directions  that  each  parly  in  Lee  Whittaker's  petition  pay  his  own 
costs,  and  the  judgment  as  to  all  other  matters  is  affirmed. 

Owen,  Bickers,  for  appellant. 

Tanner  &  Boyd,  for  appellees. 
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M.  Oanpelt  v.  Blount  Hodge. 

Attachment — Grounds  for— Bill  of  Sale— Fraudulent  Intent  to  Prefer  Creditors 
M.  Oanpelt,  having  agreed  to  mortgage  certain  property  to  Hodge,  his 
creditor,  as  collateral  security,  shortly  thereafter  by  bill  of  sale,  trans- 
ferred all  his  property  to  one  Kuglar,  but  possession  not  actually  having 
been  delivered.  This  was  done  in  seeming  contemplation  of  the  removal 
from  the  State  of  said  Oanpelt  before  the  expiration  of  his  lease  from 
Hodge.  Held  to  be  sufScient  to  sustain  an  attachment  by  the  creditor, 
Hodge. 

APPEAL  FROM  LIVINGSTON  OIBOUIT  COURT. 
April  26,  1868. 

Opinion  of  the  Court  by  Judge  Eobebtson  : 

As  the  decision  of  this  case  depends  on  a  multitude  of  facts 
respecting  which  the  testimony  is  apparently  conflicting,  a  detail 
and  analysis  of  the  evidence  are  deemed  useless  in  this  opinion. 

We  shall  therefore  content  ourselves  with  the  following  judicial 
conclusions : 

1.  The  bill  of  sale  to  Kuglar  was  intended  to  protect  the 
property  ostensibly  transferred  by  it  from  the  appellee's  demand. 

2.  That  bill  of  sale  being  made  after  the  agreement  to 
mortgage  the  sale  property  to  the  appellee  as  collateral  security, 
and  the  possession  moreover  being  inconsistently  retained  by 
Oanpplt,  must  be  deemed  fraudulent  as  against  the  appellee. 

3.  The  evidence  authorized  the  deduction  that  the  Oanpelts 
secretly  contemplated  a  removal  from  the  State  before  the  expira- 
tion of  the  lease,  and  were  selling  property  and  trying  to  borrow 
money  preparatory  to  that  removal  and  for  evading  the  payment 
of  the  debt  to  the  appellee  and,  without  payment,  thus  avoiding  all 
liability  on  the  lease. 

Wherefore  this  court  adjudges,  as  the  circuit  court  did,  that  the 
attachment  was  sustained  by  the  proof.  And  consequently  the 
judgment  is  affirmed. 

Husbands,  Bush  &  Bush,  Lindsey,  for  appellant 

Bennett,  for  appellee. 


240  Kentucky  Opinions. 

Opinion  of  the   Court. 


Watson  et  al.  v,  Aveey  et  al. 

Mandate  of  Appellate  Court— Duty  of  Judge  of  Lower  Court  to  Obey. 

It  is  not  discretionary  with  a  Judge  of  the  lower  Court  to  enter  the 
mandate  of  the  Court  of  Appeals.  When  such  a  mandate,  accompanied 
with  a  motion  for  judgment,  is  presented,  same  must  be  entered,  and 
final  judgment  given. 

Supplemental    Pleadings— Mandate    of    Appellate    Court— Relief    from     on 
Grounds  Not  Litigated— Judgment 

After  the  mandate  of  the  Appellate  Court  shall  have  been  entered  and 
final  judgment  rendered  by  the  trial  judge  in  the  Court  below,  said 
judgment  may  be  stayed  by  supplementary  pleadings  if  the  grounds  for 
relief  show  in  the  allegations,  matters  not  litigated.  But  the  Court 
cannot  allow  such  proceedings  to  be  begun  before  the  mandate  shall  be 
entered  or  accept  such  pleadings  in  lieu  thereof. 

APPEAL  FROM  JEFFEESON  CIRCUIT  COURT,  OHY.  DIV. 

June  26.  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

On  motion. 

The  only  question,  it  seems  to  me,  which  can  arise  upon  this 
proceeding  is,  do  the  reasons  set  forth  in  the  response  of  the 'chan- 
cellor, justify  him,  in  refusing  to  enter  a  final  judgment  in  the 
case  named,  carrying  out  the  mandate  of  this  Court  ? 

It  was  his  duty,  when  the  opinion,  and  mandate  of  this  Court 
were  presented,  in  the  Louisville  Chancery  Court,  accompanied 
with  a  motion  for  a  judgment,  to  enter  them,  to  proceed,  in  a 
reasonable  time,  to  enter  a  final  judgment  to  carry  out  the  orders, 
and  mandate  of  this  Court 

And  then  if  appellees  should  by  sufficient  allegations,  in  an 
original,  or  supplementary  pleading,  show  themselves  entitled  to 
relief,  for  reasons,  and  upon  grounds  not  litigated,  and  concluded 
in  the  proceedings  and  adjudications  in  the  previous  case,  it  would 
be  proper  for  the  chancellor  to  make  such  preliminary  orders,  and 
grant  such  relief  as  they  might  show  themselves  entitled  to. 

In  addition  to  the  implied  constitutional  power,  the  Legislature 
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has,  by  an  express  enactment,  conferred  full  power  on  this  court 
to  compel  an  enforcement  of  its  mandates  by  inferior  courts,  and 
if  it  fails  in  this  duty,  the  right  of  appeal  is  valueless,  and  the 
court  a  useless  expense  to  the  State.    Section  902  Civ.  C. 

My  opinion  therefore,  is,  that  an  order  be  made  requiring  the 
chancellor  to  enter  the  opinion,  and  mandate  in  this  case,  and  that 
the   same   be   carried   out   according  to   their  .true   intent,   and 
meaning. 
(See  original  opinion  2.  Bush. 

Bullitt,  Caldiuell,  for  appellant. 

Harlan,  for  appellee. 


G.   T.   ISBELL  ET  AL.   V.   The  BaNK  OF  LOUISVILLE. 

BiU  of  Exchange— Endorsers — Action  on  Without  Proof  of  Didionor. 

In  the  absence  of  allegation  in  a  petition  on  a  bill  of  exchange,  of 
notice  of  dishonor  no  action  can  be  maintained  against  the  endorsers, 
where  no  proof  of  notice  of  dishonor  is  shown. 

APPEAL  FROM  RUSSELL  CIRCUIT   COURT. 
June  12,  1868. 

This  is  an  action  to  recover  on  a  bill  of  exchange  drawn  by  Isbell 
in  favor  of  J.  S.  Stockton  to  give  credit  to  Leveridge  who  sold  them 
to  the  bank  for  their  full  value  and  Leveridge  made  default  and 
failed  to  take  up  the  bill  when  due.  The  amount  of  the  bill  was 
$2,070.74  and  on  the  back  of  the  bill  was  several  endorsers. 

The  Bank  secured  a  default  judgment  against  Isbell,  &c.,  in  the 
lower  court  and  Isbell  appealed. 

Opinion  of  the  Court  by  Judge  Eobertson  : 

There  being  neither  allegation  nor  proof  of  notice  of  dishonor, 
the  judgment  is  erroneous  as  to  all  the  defendants  except  Leveridge 
in  his  own  right,  who  accepted  for  his  own  benefit.    Wherefore  the 
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judgment,  except  as  to  Sunny,  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


Isbell,  BuckneTj  for  appellant. 
James,  for  appellee. 


James  M.  O'Eeab  v.  N.  P.  Tipton. 

New  Trial— Newly  Discovered  Evidence. 

Newly  discovered  evidence  to  constitute  grounds  for  a  new  trial,  must 
be  such  as  was  not  within  the  knowledge  of  a  defendant  at  the  trial  in 
the  court  below.  And  the  affidavits  must  show  conclusively  thi^t  the  de- 
fendant did  not  know  of  the  existence  of  the  newly  discovered  evidence 
at  the  time  of  the  trial  and  that  it  would  have  been  impossible  for  him 
to  have  used  same. 


APPEAL  FBOM    MONTQOMEKY  CIRCUIT  COUJftT. 
July  2,  1867. 

Opinion  of  the  Cottbt  by  Judge  Williams: 

The  only  cause  assigned  for  a  new  trial  was  the  discovery  of 
evidence  after  the  trial. 

That  the  defendant  was  not  surprised  at  the  statement  of  James 
Tipton  is  evident  from  the  fact  that  he  had  one  witness,  McCor- 
mick,  to  contradict  him  or  rather  to  prove  that  the  witness  Tipton 
was  not  present  at  the  time  he  located  the  conversation    "with 
O'Rear,  in  which  the  latter  acknowledged  that  Adams  had   sent 
the  money  to  N.  P.  Tipton  by  the  defendant    The  new  evidence 
discovered,  so  far  as  the  aflSant  Foster  is  concerned,  only  goes  to 
corroborate  McCormick  and  is  really  nothing  new,  and  there   is 
nothing  in  any  of  the  affidavits  to  show  that  O'Eear  did  not  know 
that  Foster  was  present  at  the  time  spoken  of  by  McCormick  but 
the  contrary  is  to  be  inferred,  therefore  it  was  negligence    in 
O'Eear  not  to  enquire  of  him  what  he  knew  and  have  him   snin 
moned  if  he  desired  the  evidence. 

The  affiant  Everett  speaks  of  a  conversation  between   Jaxnei 
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Tipton  and  O'Eear  at  a  different  time  and  place,  of  course  O'Rear 
knew  of  this  conversation,  and  we  must  presume,  in  the  absence  of 
any  contrary  statement  in  his  affidavit,  knew  who  were  present, 
besides,  this  could  only  be  used  in  contradiction,  for  it  could  in  no 
sense  bar  N.  P.  Tipton  from  recovery. 

Everett  also  says  he  heard  a  conversation  between  O'Rear  and 
N.  P.  Tipton,  but  there  is  nothing  in  either  affidavit  to  show  that 
O'Kear  did  not  know  that  the  affiant  was  present  at  both  conversa- 
tions and  it  is  to  be  presumed  he  did  know  of  Ws  presence  and  his 
failure  to  have  him  summoned  was  laches. 

Having  risked  a  trial  on  the  evidence  of  McCormick  we  see 
nothing  to  justify  a  new  trial  after  an  adverse  judgment 

Wherefore  the  judgment  is  affirmed. 


John  G.  Taylor  v,  J^hn  Fabley. 

Costa— -Plaintiff  Entitled  to  His  Costs  When  Petition  Corrects  Errors. 

Wliere  in  a  petition  by  the  plaintiff  he  succeeds  in  correcting  mistakes 
charged  therein,  he  is  entitled  to  recover  his  costs,  though  the  petition 
may  not  be  sustained  and  relief  granted  as  prayed  for. 

APPEAL  FEOM  GARBARD  CIRCUIT  COURT. 

June  11,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

We  are  satisfied  that  when  tJie  partnership  was  dissolved,  the 
parties  made  a  settlement  including  all  accounts  between  them, 
except  uncollected  debts  and  some  personal  articles,  and  that  those 
debts  and  articles  have  been  satisfactorily  adjusted  pendente  lite. 

And  we  are  unable  to  see  that  there  was  any  essential  mistake 
in  the  settlement  which  has  not  been  corrected  by  the  decree 
appealed  from.  The  first  judgment  for  $100  in  appellant's  favor 
for  mistake  against  him,  was  afterwards  properly  corrected  and 
reduced  to  $50 ;  and  the  appellant,  having  gotten  the  $50  ,is  not 
entitled  to  more  than  one  half  of  the  rent  for  1848  adjudged  to 
him  as  erroneously  charged  in  the  books  kept  by  the  appellee. 
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Wherefore,  perceiving  no  essential  error  in  the  judgment  on  the 
partnership  accounts  we  affirm  it 

But,  as  the  appellant  succeeded  in  correcting  mistakes  charged 
in  his  petition,  it  ceems  to  us  he  was  entitled  to  a  judgment  for 
his  costs,  and  that  in  adjudging  that  he  should  pay  his  own  costs 
the  Circuit  Court  erred ;  and  that  judgment  is  therefore  reversed 
and  the  cause  remanded  for  correction  of  it.  But  as  each  party 
has  partially  succeeded  on  the  appeal  there  will  be  no  judgment 
for  costs  in  this  court 


Turner,  for  appellant, 
BrecJcj  for  appellee. 


J.  W.  McPhebson  V,  H.  A.  Tuckek  et  al. 

Brokers — ^Duty  to  Protect  Interest  of  Client — ^Actions  Against. 

Where  a  firm  of  brokers,  acting  on  the  request  of  their  client,  to 
replace  a  purchase  made  for  him  on  a  prior  transaction,  buys  the  comr 
modity  at  the  price  at  which  it  had  been  previously  sold  to  protect  the 
interest  of  the  client,  he  cannot  be  heard  to  complain  of  a  loss  to  him 
sustained  thereby,  although  he  may  have  repudiated  the  second  pur- 
chase, on  the  day  it  was  made. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

June  9,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

Apellant  sued  apellees  for  $805.05,  and  alleged  loss  on  gold, 
which  he  insists  they  improperly  charged  to  him. 

Defendants  acknowledged  an  indebtedness  to  him  of  $120.46, 
and  the  jury  having  found  a  verdict  for  this  sum  only,  and  the 
court  having  refused  to  disturb  the  finding,  and  rendering  judg- 
ment thereon,  he  prosecuted  this  appeal  to  reverse  it. 

Previous  to  March  22,  1865,  appellant  had  deposited  with 
appellees  $1,000  in  currency  as  margin  and  upon  which  they  had 
purchased  for  him  $5,000  in  gold,  at  215  3-4,  premium. 
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March  10,  1865,  McPherson  wrote  to  Tucker  &  Co.,  that  he 
supposed  his  margin  of  $1,000  was  exhausted,  and  that  A.  O.  & 
J.  S.  Branin,  as  agents  for  O.  E.  King  &  Co.,  held  in  Louisville 
$2,500,  actual  gold,  for  him,  and  with  whom  he  was  doing  his 
tobacco  business,  and  that  he  supposed  this  would  be  a  satisfactory 
basis,  but  if  not,  that  Messrs.  King  &  Co.  on  that  basis  would 
deposit  the  requested  amount  of  currency  to  still  hold  his  $5,000 
gold. 

This  letter  was  answered  by  Tucker  &  Co.  March  22,  1865,  in 
which  they  say  gold  is  about  150  and  that  they  had  telegraphed 
Messrs.  Branins  to  remit  the  $2,500  of  gold,  and  in  which  they 
say  *'we  will  hold  the  gold  as  requested  until. you  wish  to  sell.'' 

Two  days  thereafter,  however,  without  further  advice  from 
McPherson,  but  under  the  advice  of  Mr.  A.  O.  Branin,  who  was 
acting  as  McPherson's  agent,  though  engaged  in  some  capacity  in 
Tucker  &  Co.  house,  they  sold  the  $5,000  of  gold  at  148  1-2  and 
advised  him  of  the  sale  imder  same  date. 

Although  McPherson's  response  of  March  31st  to  Tucker  & 
Co.'s  letter  of  March  24th  is  not  in  evidence,  yet  it  is  evident  from 
theirs  to  him  of  April  8th,  that  it  had  been  received  and  that  he 
complained  of  the  sale  having  been  made. 

In  this  letter  Tucker  &  Co.  enter  into  an  explanation  of  the 
reasons  which  prompted  the  sale,  and  wliich  was  mainly  to  protect 
his  interest,  and  informed  him  that  King  &  Co.  was  unwilling  to 
release  their  lien  upon  the  $2,500  gold  in  J^lessrs.  Branins  hands. 
In  this  they  state  the  balance  due  them  of  $2,512.08,  and  propose 
to  restore  his  $5,000  gold  sold  at  the  same  figures,  "i/  the  sale  is 
not  satisfactory  and  you  will  advise  us  by  return  mail,"  April 
15th  McPherson  responded,  saying  "I  ivill  take  bach  the  $5000 
gold  sold  by  you  for  me  at  same  rates  148  1-2  and  please  hold  until 
you  hear  from  me  directing  a  sale,"  April  19th,  McPherson 
wrote  to  Mr.  A.  O.  Branin  somewhat  in  a  spirit  of  complaint 
against  King  &  Co.  for  their  ^^tenacity  in  holding  on"  to  their  lien 
on  the  $2,500  gold,  and  also  alludes  to  the  letter  offering  to  restore 
the  $5,000  gold  sold  and  professes  to  be  satisfied  as  to  the  sale, 
alluding  also  to  his  letter  of  15th  last  directing  its  restoration. 
And  although  he  does  not  define  Dr.  Whitlock's  interest  in  this 
$2,500  gold,  yet  he  alludes  to  it,  by  way  of  showing  he  would  do 
"nothing  knowingly  to  affect  injuriously  the  interest  of  Dr. 
Whitlock." 
15 
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April  25th,  Messrs.  King  &  Co.  wrote  to  McPherson,  in  which 
they  propose  to  him  to  *4nduce  Dr.  W.  to  write  us  to  releaaie  your 
gold  margin  and  charge  any  deficiency  in  the  gold  account  of 
Whitlock  &  McPherson  to  his  account,  or  that  he  write  to  us  in 
the  name  of  W.  &  McP.  for  us  to  pay  Tucker  the  balance  you  owe 
them.''  They  go  on  to  say  that  $2,473.50  gold,  really  but 
$2,374.50  when  they  come  to  open  the  bag  and  count  it,  had  been 
placed  to  the  credit  of  AVhitlock  &  McPherson,  and  this  is  the  same 
alluded  to  as  being  $2,500  in  hands  of  the  Messrs.  Branins. 

Although  Dr.  Whitlock's  letter  to  Mr.  A.  O.  Branin  releasing 
this  gold  is  not  in  the  record,  yet  it  is  alluded  to  in  the  letter  of 
May  10th,  by  Messrs.  King  &  Co.  to  McPherson,  in  which  they 
say,  "on  3  May  Mr.  Brannin  presented  Dr,  Whitlock's  letter  of 
19  April  authorizing  the  release  of  your  gold  . .  *  . .  * . .  * . .  it 
was  paid  over  to  H.  A.  Tucker  &  Co/* 

May  3,  Messrs.  Tucker  &  Co.  wrote  to  McPherson  acknowl- 
edging the  reception  of  his  of  19  inst.  (should  be  April)  to  Mr. 
Branin,  and  say  "we  hand  you  settlement  of  account  showing  we 
had  replaced  your  five  thousand  gold  at  148  1-2.""  On  that  very 
day  McPherson  wrote  to  Tucker  &  Co.  declining  to  have  the  $5,000 
of  gold  purchased  for  him.  This  gold  was  afterwards  sold  at  136 
and  produced  the  loss  in  controversy.  Tucker  &  Co.  did  business 
in  Xew  York,  whence  all  their  correspondence.  McPherson  cor- 
responded from  Hopkinsville,  Kentucky,  letters  by  ordinary  course 

'  of  mails  from  one  of  these  points  to  the  other  were  from  four  to 

five  days  in  passing.    McPherson's  correspondence  about  the  same 
matter  being  with  these  different  parties,  to-wit:  Tucker  &  Co.,  A. 

I  O.  Branin  and  King  &  Co.,  makes  it  quite  complicated,  but  with 

!  this  chronological  order  of  facts  the  question  is  greatly  simplified. 

I  When  Tucker  &  Co.  first  proposed  to  restore  to  him  the  $5,000 

gold  sold  at  148  1-2,  they  expected  him  to  place  with  •  them  a 
sufficient  margin  to  cover  possible  losses,  including  his  arrearage, 
and  that  margin  must  be  so  placed  was  understood  by  McPherson 
as  is  evident  from  his  letters,  but  he  supposed  the  $2,500  actual 
gold  in  Messrs.  Branins  hands  would  suffice,  but  King  &  Co.  had 
a  lien  upon  it,  which  they  would  not  release  until  Dr.  Whitlock^s 
letter  of  April  19,  1865,  sent  by  McPherson  to  Branin,  and  which 
was  presented  to  them  May  3,  authorized  it.  Tucker  &  Co.  bought 
the  $5,000  gold  on  McPherson's  account  the  same  day,  and  notified 
him  by  letter,  and  though  McPherson  wrote  the  same  day  declining 
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the  purchase,  yet  this  could  not  reach  Tucker  &  Co.  for  four  or  five 
days.  Tucker  &  Co.  made  the  purchase  so  soon  as  King  &  Co. 
released  the  gold  ordered  by  McPherson  to  be  placed  in  their 
hands. 

Although  unfortunate,  and  to  say  the  least  of  it,  a  speculation 
more  infatuating  than  legitimate,  and  pregnant  of  greatly  more  evil 
than  good,  yet  there  is  nothing  in  this  case  to  manifest  bad  faith 
on  the  part  of  Tucker  &  Co.  There  was  a  small  gold  balance  of 
seventy  odd  dollars  due  appellant  which  appellees  accounted  for  in 
currency  at  the  market  rates,  and  for  which  he  has  judgment,  and 
for  which  under  the  decision  of  this  court  he  can  coerce  gold; 
therefore  it  does  him  no  wrong. 

Judgment  affirmed. 


Bullock  &  AndersoUj  for  appellant. 
Cochran  &  Thompson,  for  appellees. 


Bebby  Eaton  v.  Thos.  S.  Sandehs. 

▲rbitralAvn  and  Award — ^Affirmance  or  Decision  by  Circuit  Court. 

An  award  made  by  arbitrators,  not  named  by  the  Court  but  to  be 
chosen  by  the  parties  litigant,  is  valid  and  binding,  where  the  re«ord 
Rhows  who  were  chosen  arbitrators,  that  theey  were  all  sworn,  that  the 
award  was  made  and  signed  by  one  of  them  and  the  umpire,  and  that 
copies  were  funished  to  each  party,  and  where  the  parties,  with  their 
witnesses  and  counsel  appeared  before  the  board  on  the  day  set  for  the 
hearing,  and  all  fully  'heard. 

APPEAL  FBOM  EDMONSON  CIRCUIT  COTTBT. 

June  26,  1068. 

Opinion  of  the  Court  by  Judge  Robertson  : 

While  it  might  be  doubtful  whether  the  horse  sued  for  was,  by 
capture  by  the  victorious  Federal  force,  a  spoil  of  the  General 
Government  or  was  the  property  of  the  finder  until  the  true  owner 
came,  yet  the  sabre  found  on  the  field  of  battle  must  be  presumed 
to  have  been  taken  by  conquest 
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But,  however  all  this  may  be,  the  award  cleared  this  litigation. 

The  submission  to  arbitrators  not  named  but  to  be  chosen  by  the 
parties  was  valid  and  binding;  and  the  record  shows  who  were 
chosen  arbitrators  and  umpire ;  that  they  were  all  sworn ;  that  the 
award  was  made  and  signed  by  one  of  the  arbitrators  and  the 
umpire,  and  that  copies  of  it  were  furnished  to  each  party. 

The  submission  also  fixed  the  day  for  the  setting  of  the  arbitra- 
tors, and  the  record  also  shows  that  the  parties  postponed  it  to 
another  day  and  tlien  appeared  before  the  arbitrators  with  their 
witness  and  counsel,  and  were  fully  heard.  The  award  therefore 
appears  to  have  been  regular  and  legal.  And  was  properly  made 
the  judgment  of  the  court. 

Wherefore  the  judgment  must  be  and  is  affirmed. 


Scott,  for  appellant. 


IIahn  v.  Doea. 

Contracts — Variance  between  That  Proved  and  That  AUeged. 

The  allegations  in  a  petition  were  that  corn  was  to  be  delivered  at  the 
Government  warehouse  in  the  city  of  Louisville  or  at  defendant's  place 
of  business,  and  in  the  amended  petition  that  it  was  to  be  delivered  *'at 
defendant's  or  at  the  Government  warehouse  or  at  his  place  of  business," 
and  the  proof  showed  the  com  was  to  be  delivered  at  the  "Government 
stables  or  at  defendant's  warehouse."  The  petition  also  alleged  that 
the  com  was  to  be  "paid  for  as  delivered  by  the  wagon  load,"  of  which 
latter  there  was  no  proof  that  the  Government  warehouse  and  Govern- 
ment stables  were  the  same  place,  nor  any  evidence  that  the  defendant's 
warehour^e  was  his  place  of  business.  Held,  to  be  a  variance  between 
the  contract  alleged  and  the  contract  proved. 

Contract — Valid  Delivery  of  Article  Sold  Under — What  constitutes  Tender. 
Under  a  contract  for  the  sale  of  corn,  to  be  delivered  at  the  city  of 
Louisville  at  a  designated  place,  a  tender  to  the  defendant  while  the  com 
was  partly  on  loaded  cars  in  transit  and  partly  in  the  City  of  Jefferson- 
ville,  Ind.,  and  in  quantities,  at  variance  with  the  designated  amounts  to 
be  delivered  under  the  terms  of  the  contract,  would  not  be  sufficient  to 
hold  the  defendant  liable  for  any  loss  the  plaintiff  would  sustain  in  con- 
secjuence  of  a  sale  at  a  less  figure  than  that  specified  in  the  contract.  The 
defendant  was  not  bound  to  receive  the  corn  thus  offered,  as  a  com- 
pliance  with  the  contract. 
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APPEAL. FBOM  JEFFEBSON  COURT  OF  COMMON  PLEAS. 
June  26,  1866. 
Opinion  of  the  Coubt  by  Judge  Marshall: 

This  action  was  brought  by  Dora  upon  an  alleged  contract  for 
sale  to  Hahn  of  5,000  bushels  of  com,  viz:  2,000  bushels  of 
shelled  corn  and  3,000  bushels  of  com  in  the  ear,  at  the  price  of 
$1.25  per  bushel,  the  weight  of  the  bushel  of  each  kind  of  com 
being  fixed,  the  corn  to  be  delivered  in  reasonable  time ;  the  place 
of  delivery  in  Louisville  being  specified.  The  plaintiff  alleges  that 
he  had  heretofore  delivered  to  the  defendant  in  Louisville  2,400 
bushels  of  corn,  of  which  1884  bushels  were  shelled,  and  356  in 
the  ear,  for  which  defendant  had  paid  him;  and  that  he  had  the 
remainder  ready  to  deliver  to  him  at  Louisville,  and  had  offered 
and  tendered  it  to  him,  but  that  he  had  refused  to  receive  it;  that 
the  corn  was  deteriorating,  and  he  would  be  compelled  to  sell  it 
for  90  cents  per  bushel,  and  he  claims  $966  as  the  amount  of  his 
loss.  The  defendant  in  answer  denies  that  there  was  any  buch 
contract  of  sale  and  purchase,  and  denies  all  other  material  allega- 
tions of  the  petition. 

The  jury  without  instructions  from  the  court  found  for  the 
plaintiff  $966  in  damages,  for  which  a  judgment  was  rendered; 
and  the  defendant's  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence  and  against  the  law  having  been 
overruled,  he  has  appealed  from  the  judgment. 

It  is  now  objected,  first,  that  there  is  a  variance  between  the 
contract  proved  and  the  contract  alleged;  second,  that  there  is  no 
evidence  of  a  sufficient  offer  to  deliver,  and,  third,  that  the  plain- 
tiff's evidence  shows  that  he  did  not  offer  the  proper  quantities  of 
corn  in  ear  and  of  shelled  corn  to  make  the  proper  quantities  of 
oach  which  according  to  his  evidence  remained  to  be  delivered. 

1.  The  contract  alleged  in  the  original  petition  was,  that  the 
com  was  to  be  delivered  at  the  Government  warehouse  in  the  city 
(of  Louisville)  or  at  defendant's  place  of  business — as  stated  in 
the  amendment  made  during  the  trial ;  it  was  to  be  delivered  "at 
his  (defendant's)  or  the  Government  warehouse,  or  at  his  place  of 
business;"  the  contract  proved  was  that  the  com  was  to  be  deliv- 
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ered  at  the  "Government  stables,  or  at  defendant's  warehouse," 
and  there  is  no  proof  that  the  Government  stables  and  the  Govern- 
ment warehouse  were  the  same  place.  The  petition  also  alleges 
that  by  the  contract  the  com  was  to  be  "paid  for  as  delivered  by 
the  wagon  load,"  of  which  there  is  no  evidence  whatever.  Nor  is 
there  any  evidence  that  the  defendant's  warehouse  was  his  place 
of  business,  and  this  is  impliedly  negatived  by  the  amendment. 

There  seems  therefore  to  be  a  variance  between  the  contract 
alleged  and  the  contract  proved. 

2.  The  offer  to  deliver,  though  made  at  the  defendant's  place 
of  business,  was  made  when  the  com  was  not  even  in  the  city  of 
Louisville,  but  was  on  the  opposite  of  the  river,  some  indefinite 
part  in  cars  on  the  way  to  Jeffersonville,  and  the  rest  in  Jefferson- 
ville,  and  the  offer  was  not  to  deliver  at  any  particular  place  in 
Louisville.  If  such  an  offer  made  under  such  circumstances  should 
be  deemed  a  sufficient  tender  to  throw  the  loss  upon  the  vendee, 
there  was  such  a  discrepancy  with  respect  to  the  sort  of  com  to  be 
delivered  and  that  offered  as  rendered  the  offer  insufficient,  which 
will  now  be  shown. 

3.  After  the  former  delivery  of  a  portion  of  the  6,000  bushels 
of  corn  and  the  payment  therefor  as  alleged  in  the  petition,  there 
remained  to  be  delivered  of  shelled  com  116  bushels  and  of  com 
in  the  ear  2,644  bushels.  The  proof  is  that  plaintiff's  agent  offered 
to  deliver  to  defendant  in  the  city  of  Louisville  2760  bushels  of 
com,  156  bushels  of  shelled  com  and  the  balance  in  the  ear.  In 
this  offer  there  was  offered  an  excess  of  40  bushels  in  the  qtiantity 
of  shelled  com,  and  deficiency  of  40  bushels  in  the  com  in  the  ear, 
and  for  all  that  appears  the  defendant  was  not  bound  to  receive 
the  com  thus  offered  as  a  compliance  with  the  contract  on  the  part 
of  the  plaintiff. 

We  are  of  opinion,  therefore,  that  upon  the  grounds  filed  a  new 
trial  should  have  been  granted. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  conformity  with  this  opinion. 
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Caspeb  Glaokman  v.  Commonwealth. 

Duorderly   House— Indictment   for   Permitting— Objection   to   Instmctiona— 
Words  and  Phrases. 

A  defendant  was  indicted  for  permitting  the  keeping  of  a  disorderly 
house  on  premises  o^^ned  by  him,  and  an  instruction,  at  the  trial,  was 
that  "if  the  defendant  did  then  and  there  in  any  house,  or  any  premises 
in  his  possession  or  under  his  control,  suffer  any  men  and  women,  etc.," 
to  which  an  objection  was  made  in  that  by  use  of  the  word  "suffer"  the 
jury  were  misled,  as  the  defendant  could  not  be  punished  for  disorders 
committed  unless  in  his  house  or  on  his  premises  with  his  knowledge 
and  by  his  permission.  Held,  that  the  use  of  the  word  "suffer"  was  in 
place  of  "permit"  or  "consent,"  and  implies  in  the  connection  in  which 
it  is  used  a  knowledge  of  improper  conduct  of  those  who  met  at  his 
house  or  on  his  premises  and  an  acquiesence  in  the  same,  and  there- 
fore not  misleading  to  the  jury. 

Criminal  Code— New  Trial— Refusal  to  Grant. 

Under  Section  349,  Criminal  Code,  it  is  provided  that  an  error  in  grant- 
ing or  refusing  a  new  trial  shall  not  be  cause  for  reversal.  Under  these 
provisions  it  is  obvious  ihat  the  sufficiency  of  the  evidence  to  sustain 
a  charge  in  an  indictment,  cannot  be  enquired  into  by  the  Appellate 
Court,  nor  the  judgment  reversed  on  that  ground. 

APPEAL  FEOM  PENDLETON  OIBCUIT  COURT. 
June  2,  ld68. 
Opinion  of  the  Cotjet  by  Judge  Petees  : 

Three  groTrnds  are  relied  upon  here  for  reversal,  First,  that 
appellant's  demurrer  to  the  indictment  should  have  been  sustained. 

That  is  an  error,  even  if  it  be  one,  for  which  this  court  cannot 
reverse  the  judgment 

By  suh'Section  2  Section  349  Civil  Code,  it  is  provided  that  an 
error  in  not  setting  aside  an  indictment,  or  in  overruling  a 
demurrer  thereto,  shall  not  be  sufficient  to  reverse  a  judgment 

The  second  objection  is  that  the  court  below  erred  in  the  instruc- 
tions given  to  the  jury,  and  more  particularly  in  the  first  instruc- 
tion, in  which  the  jury  was  told  that  if  the  defendant  did  then  and 
there  in  any  house,  or  any  premises  in  his  possession  or  under  his 
control  ''suffer'^  any  men  and  women,  &c.,  stress  being  put  on  the 
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word  suflFer  in  the  objection,  in  which  it  is  insisted  that  by  the  use 
of  that  word  the  jury  not  only  might  be,  but  was  most  probably 
misled,  as  the  defendant  could  not  be  properly  punished  unless  the 
disorders  complained  of  were  committed  in  his  house,  or  on  his 
premises  with  his  knowledge  and  by  his  permission.  The  word  iS 
used  in  the  instruction  in  the  place  of,  and  for  the  word  "permit" 
or  consent,  and  implies  in  the  connection  in  which  it  is  used  a 
knowledge  of  the  improper  conduct  of  those  men  and  women  who 
met  at  his  home,  or  on  his  premises,  and  an  acquaintance  in  the 
same  and  in  that  saise  the  jury  must  have  understood  it  and  con- 
sequently it  was  not  misleading. 

As  to  the  last  objection  that  the  verdict  is  not  sustained  by  the 
evidence  it  is  sufficient  to  remark  that  by  section  348  Criminal 
Code  it  is  provided  that  the  judgment  can  only  be  reversed  for 
errors  of  law  apparent  on  the  record  prejudicial  to  the  appellant, 
and  by  section  349,  it  is  provided  that  an  error  in  granting  or 
refusing  a  new  trial,  shall  not  be  cause  of  reversal.  Under  these 
provisions  it  is  obvious  that  the  sufficiency  of  the  evidence  to 
sustain  the  charge  contained  in  the  indictment,  cannot  be  inquired 
into  by  this  court,  nor  the  judgment  be  reversed  on  that  ground. 
In  this  case  no  error  was  committed  in  granting  instructions,  and 
none  seem  to  have  been  overruled.  Wherefore  as  the  whole  case 
seems  to  have  been  submitted  to  the  jury  on  unobjectional  instruc- 
tions it  results  that  the  judgment  must  be  affirmed.  .Murpwhy  vs. 
Commonwealth  1  Met.,  365. 

C.  H,  Lee,  for  appellant. 


James  A.  Turner  v.  Cmus  Alley. 

Attachment — Improper  Levy  No  Defense  to  Action. 

An  improper  levy  by  the  sheriff  on  realty  owned  by  a  defendant  in- 
stead of  on  his  personal  property,  is  no  defense  to  an  attachment  nuit. 
The  remedy  of  the  party  aggrevied  is  against  the  sheriff  for  making  an 
improper  levy. 

I 
APPEAL  FROM  MORGAN   CIRCUIT  COURT. 

June  26,  1868. 
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Opi>uon  of  the  Coubt  by  Judge  Wiixl^ms: 

Alley  sued  out  an  attachment  against  the  estate  of  Turner  on  a 
debt  due  of  $200,  which  the  sheriff  levied  upon  a  house  and  lot  in 
West  Liberty. 

Judgment  went  by  default  upon  the  debt,  but  the  attachment 
was  continued.  At  the  succeeding  term  of  the  court.  Turner  put 
in  an  answer,  in  which  he  stated  the  consideration  of  the  notes  to 
be  purchase  price  for  some  lots  in  Morehead,  but  his  defense  was 
that  the  sheriff  levied  on  realty,  when  he  was  the  owner  of  suflacient 
personalty  to  satisfy  the  debt,  which  must  have  been  known  to  the 
plaintiff  and  the  sheriff,  but  he  does  not  say  they  really  knew  of  it 
or  where  it  was,  and  the  fact  that  he  was  so  acting  as  to  authorize 
an  attachment,  which  fact  he  does  not  controvert,  raises  the 
presumption  that  the  sheriff  did  not  know  of  it,  at  least  he  never 
tendered  any  personalty  in  discharge  of  the  levy  upon  the  realty, 
and  his  subsequent  total  insolvency,  as  shown  in  the  case  of  other 
attaching  creditors,  having  exhausted  his  estate  without  entire 
satisfaction  of  their  claims,  still  fortifies  this  presumption,  but  if 
this  were  not  so,  we  apprehend  his  remedy  would  be  against  the 
sheriff  for  making  an  improper  levy  and  is  no  defense  to  the 
attachment,  which  secured  a  lien  upon  his  personal  and  real  estate. 
It  is  not  really  a  defense  to  the  attachment  but  a  complaint  as  to 
the  levy. 

This  appeal  is  by  Turner  against  Alley,  therefore  no  question 
of  priorities  as  to  the  other  attaching  creditors  can  be  considered, 
nor  does  Turner  in  his  answer,  nor  any  other  paper  in  the  cause 
set  out  that  Alley  had  a  lien  upon  the  lots  in  Morehead.  Every 
sale  of  land  does  not  necessarily  retain  a  lien,  or  this  may  be 
waived  afterwards,  but  even  if  there  was  a  lien  this  was  no  defense 
to  his  attachments,  perhaps  in  equity  the  other  attaching  creditors 
could  have  compelled  Alley  to  first  exhaust  this  lien  before  rettort- 
ing  to  the  attached  funds  but  they  took  no  such  steps.  The  court 
correctly  adjudged  a  sale  of  the  house  and  lot  for  Alley's  benefit, 
wherefore  the  judgment  is  aflBrmed  without  damages,  it  not  having 
been  suspended. 

Major  &  Rodman,  for  appellee. 
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Amebica  a.  Chandler  v.  D.  H.  Eowe's  Administbatob. 

Accounts,  Mistakes  Corrected  by  Court  of  Equity. 

A  clause  in  a  memorandum  obligation,  made  in  settlement  of  ac- 
counts between  parties  of  "due,  etc.,  if  there  is  no  mistake"  would  secure 
no  right  to  either  party  which  a  Court  of  Equity  would  not  correct,  if 
either  of  the  parties  could  show  there  was  a  mistake  in  the  settlement 
prejudicial  to  the  one  complaining,  in  the  absence  of  the  words  quoted. 

Equity—Error  in  Accounts  Stated,  Corrected— Duty  of  Party  Alleging  Error 
to  Prove  It. 

Where  there  is  a  written  agreement  showing  a  settlement  of  aooounts 
between  parties,  the  onus  devolves  upon  the  party  alleging  mistakes 
therein,  and  until  they  are  shown  to  exist,  the  writing  must  prevail,  and 
it  is  not  sufficient  to  show  that  the  parties  had  other  dealings  and  va- 
rious transactions  prior  to  the  date  of  the  writing,  but  it  devolves  on  the 
one  complaining  to  show  that  payments  made  prior  thereto,  were  not 
settled  and  were  omitted  by  mistake. 

Written  Instruments  Evidence  Against  Estate. 

A  writing,  signed  by  a  testator  in  settlement  of  an  estate  for  which 
he  was  trustee,  is  evidence  of  an  intention  by  the  parties  to  adjust  the 
accounts  of  the  trust  estate,  and  a  settlement  between  the  parties. 


APPEAL  FBOM  BOTLB  OIBOUIT  OOUBT. 

June  11,  1868. 
Opinion  of  the  Couet  by  Judge  Petebs  : 

By  a  judicial  proceeding  in  the  Marion  Circuit  Court,  D.  H. 
Rowe,  now  deceased,  was,  about  July,  1861,  appointed  tnistee  for 
appellant,  Mrs.  A.  H.  Chandler,  and  executed  a  bond  with  appellee 
A.  P.  Lee  as  his  surety,  for  the  faithful  discharge  of  his  trust 
On  the  20th  day  of  July,  1861,  as  appears  from  a  memorandum 
in  the  pleadings  signed  by  Eowe,  trust  funds  amounting  to  $2,240, 
came  to  his  hands. 

In  the  summer  of  July,  1864,  Eowe  died  intestate,  and  adminis- 
tration of  his  estate  was  granted  to  said  A.  P.  Lee,  who  filed  his 
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petition  in  the  Boyle  Circuit  Court  against  the  heirs,  widow  and 
creditors  of  his  intestate  for  a  settlement  of  the  estate. 

Mrs.  Chandler,  being  a  defendant,  filed  her  answer  and  cross- 
petition  against  the  personal  representative  of  intestate  and  mades 
the  Lee  the  surety  of  her  late  trustee,  also  a  defendant,  in  which 
she  alleges  an  indebtedness  of  intestate  to  her  as  her  trustee  in  the 
sum  of  $1,963.34,  subject  to  a  credit  of  $150,  paid  July  23,  1864, 
and  twenty  dollars  paid  in  December,  1864,  which  indebtedness 
she  alleges  to  be  evidenced  by  a  writing  bearing  date  the  29th  of 
April,  1864,  signed  by  said  intestate,  which  she  files  with  and  as  a 
of  her  answer;  and  prays  judgment  for  said  sum  of  $1,963.34 
with  interest  from  the  date  of  the  writing  aforesaid  and  her 
costs,  against  the  personal  representative  of  intestate  and  Lee  as 
his  surety,  subject  to  said  credits. 

Mrs.  Chandler  alleged  in  her  cross-petition  that  the  amount 
claimed  by  her  as  due  her  late  trustee,  was  ascertained  by  a  settle- 
ment of  their  mutual  accounts  and  dealings  up  to  the  date  of  said 
writing. 

Lee  in  his  answer  to  said  cross-petition,  admits  the  appointment 
of  his  intestate,  trustee  for  appellant  and  that  he  executed  the 
bond  with  the  surety  as  she  alleges,  but  denies  the  indebtedness  of 
his  intestate  to  her,  says  he  has  no  knowledge  of  any  such  settle- 
ment as  charged  by  her,  or  of  the  execution  uf  the  writing  set  up 
by  her,  and  charges  if  any  such  settlement  was  made,  it  was 
obtained  by  fraud  and  mistake,  or  by  the  fraudulent  combination 
of  his  intestate  and  appellant  to  cheat,  and  injure  him  as  the 
surety  of  intestate,  that  his  intestate  paid  large  sums  of  money  for 
her,  and  on  her  orders,  for  which  he  got  no  credit  in  said  pretended 
settlement  and  enumerates  quite  a  number  of  individuals  to  whom 
Eowe  paid  money,  with  the  sums  paid  to  each  and  to  a  further 
credit  for  the  amount  of  an  account  found  amongst  his  papei's, 
after  his  death,  made  out  by  him  in  pencil,  which  he  files  and  for 
which  he  asks  a  credit,  and  also  for  an  allowance  for  the  services 
of  his  intestate  as  trustee  as  aforesaid. 

After  the  answer  to  the  cross-petition  of  appellant  was  filed,  the 
case  was  referred  to  the  master  to  audit  and  state  he  accounts,  and 
report  the  result  of  his  investigations. 

The  master  reported  the  state  of  the  accounts  between  the  parties 
in  four  aspecs,  with  varying  and  widely  differing  results. 

In  the  first  he  reports  a  balance  in  favor  of  Mrs.  Chandler  on  the 
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1st  of  January,  1866,  of  $1,171.07.  In  the  second  the  reported 
balance  is  only  $96.10.  In  the  third,  the  indebtedness  is  stated  to 
be  $1,231.58.  And  in  presenting  the  fourth,  the  master  states 
there  is  a  memorandum  of  a  settlement  made  between  Mrs.  Chtind- 
ler  and  her  trustee,  of  date  29th  of  April,  1864,  referred  to  in  her 
answer,  and  filed  with  the  deposition  of  Mrs.  Alice  Rowe;  taking 
this  as  a  basis,  he  makes  the  balance  in  her  favor  up  to  the  1st  of 
January,  1866,  $1,828.64. 

Exceptions  were  filed  to  the  report,  by  the  parties,  and  the 
matters  were  again  referred  to  the  master  who  reported,  taking  the 
first  statement  of  his  former  report  as  a  basis,  the  amount  in  favor 
of  Mrs.  Chandler  of  $1,088.28.  And  that  if  the  writing  of  the 
29th  of  April,  1864  was  taken  as  the  basis  of  the  settlement,  the 
result  would  be  as  contained  in  the  fourth  statement  of  his  former 
report. 

The  court  below  adjudged  to  Mrs.  Chandler  one  thousand  and 
fifty  dollars  as  the  full  amount  due  her  on  account  of  said  trust 
and  gave  judgment  for  that  sum  and  costs  against  the  estate  of 
said  intestate  and  his  surety,  and  she  has  appealed. 

The  paper  relied  upon  by  appellant  in  her  cross-pleading  as 
evidencing  the  amount  due  her  by  her  late  trustee,  reads  as 
follows : 

"Due  Mrs.  A.  H.  Chandler,  nineteen  hundred  and  sixty 
three  dollars  and  thirty-four  cents,  as  trustee  on  settlement, 
if  there  is  no  mistake.  A.  P.  Lee  as  my  security.  Given 
under  my  hand  this  April  20th,  1864.        D.  H.  Rowe.'' 

Across  the  words  "if  there  is  no  mistake"  in  said  writing  a  pen 
has  been  drawn  as  if  to  erase  them,  but  they  are  still  legible,  as 
presented  in  this  record,  and  it  is  insisted  that  the  instrument 
should  be  read  with  said  words  remaining  just  as  if  they  had 
never  been  touched,  and  full  effect  given  to  them. 

The  plea  of  non  est  factum,  is  not  put  into  the  instrument,  nor 
is  it  alleged  in  the  answer  of  appellee  that  said  words  were  erased 
by  appellant  after  the  writing  was  signed  and  delivered  to  her; 
but  it  is  deemed  not  important,  and  the  writing  will  be  considered 
as  if  those  words  stood  without  a  mark  upon  them.  What  effect 
is  to  be  given  to  the  writing  thus  considered?  There  is  no  evi- 
dence of  fraud  or  imposition  on  the  part  of  appellant.     The  writ 
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ing  certainly  must  be  treated  as  evidence,  not  only  of  an  intention 
on  the  part  of  the  parties  thereto  to  settle  and  adjust  the  accounts 
between  them  relating  to  the  trust  funds  in  the  hands  of  intestate ; 
but  it  is  evidence  that  a  settlement  was  made,  as  expressed  in  the 
instrument,  and  it  is  conclusive  of  that  fact,  if  there  is  no  other 
misake  in  it.  This  saving,  or  proviso  in  the  writing,  secures  no 
right  to  the  parties  which  the  law  does  not  secure,  for  it  is  mutual, 
and  if  either  of  the  parties  could  show  there  was  a  mistake  in  the 
settlement  prejudicial  to  the  one  complaining  the  same  would 
be  corrected  in  a  court  of  equity,  in  the  absence  of  the  words 
quoted.  But  the  onus  devolves  on  the  party  alleging  the  mistake 
to  prove  it.  And  until  it  is  shown  to  exist  by  the  evidence,  the 
writing  must  control^  and  it  is  not  sufficient  to  show  that  the  parties 
had  other  dealings,  and  various  transactions  prior  to  the  date  of 
said  writing;  but  it  devolves  on  appellee  to  show  that  payments 
made  prior  thereto  were  not  settled,  and  were  omitted  by  mistake, 
otherwise  the  effect  and  dignity  of  the  written  evidence  of  contracts 
and  dealings  deliberately  and  solemnly  made  by  the  parties,  would 
be  reduced  to  the  level  of  the  frail,  varying  and  uncertain  mem- 
ories of  individuals.  These  evils  it  is  the  duty  of  courts  to  avert, 
by  giving  effect  to  writings  fairly  and  deliberately  executed,  and 
treating  them  as  the  best  evidence  of  the  agreement  of  the  parties, 
until  it  is  overcome  by  strong  counteracting  evidence  of  mistake, 
or  fraud.    In  this  case  such  evidence  is  not  found  in  this  record. 

It  is  scarcely  credible  that  in  a  settlement,  the  intestate  would 
have  omitted  to  bring  fonvard  the  items  of  credit,  or  the  greater 
part  of  them  now  claimed  as  credits,  especially  as  some  of  them 
are  large  compared  with  the  fimount  of  trust  fund,  if  they  had 
not  been  settled  previously,  which  is  forfeited  by  the  fact  that 
other  monies  of  appellant  were  in  the  hands  of  intestate,  the  prin- 
cipal of  the  trust  fund  was  reduced  several  hundred  dollars  and  the 
interest  all  consumed. 

We  cannot  concur  with  the  Circuit  Judge,  wherefore  the  judg- 
ment is  reversed,  and  the  cause  remanded  with  directions  to  refer 
the  case  to  the  master  to  report  the  amount  due,  taking  the  paper 
of  the  29th  of  April,  1864,  as  the  basis,  allowing  appellee  credits 
for  all  sums  paid  since  that  date,  and  for  proceedings  consistent 
herewith. 

Bell,  and  VanWinkle,  for  appellant. 

Durham,  for  appellees. 
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Smith  &  Murray  v.  Jas.  G.  Scott  and  W.  L.  Despaii?. 

Contracts,  Fraud  Vitiates— Waiver. 

A  sold  to  B  a  certain  quantity  of  tobacco  at  sixteen  dollars  per  hundred 
pounds,  under  a  contract,  containing  "his  crop  of  tobacco  now  in  the 
house,  raised  the  present  year,  also  his  interest  of  one -half  in  some  crops 
of  tobacco  now  on  his  farm,  and  several  other  small  crops  not  yet 
hauled  in  but  yet  already  purchased  by  said  Scott  and  W.  L.  Despain.' 
Part  of  the  tobacco  was  delivered  under  the  contract,  but  A  purchased  some 
tobacco  of  inferior  quality  and  mixed  it  in  with  that  which  was  good, 
this  not  being  of  .the  quality  as  represented  at  the  time  of  the  contract. 
Held  that  this  would  vitiate  the  whole  contract,  except  so  far  as  B  by 
subsequent  acts,  waived  it. 

Same. 

The  acceptance  by  B  of  a  quantity  of  the  mixed  tobacco,  after  inspec- 
tion in  the  presence  of  A,  will  waive  any  rights  B  might  have  as  to 
misrepresentations  made  by  A. 

APPEAL  FROM  HART  CIRCUIT  COURT. 
February  7,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

Scott  having  recovered  a  judgment  in  equity  against  appellants 
for  $824.80  subject  to  various  credits,  and  Despain  having  also 
recovered  a  judgment  against  them  for  $740.80,  subject  to  certain 
credits,  in  consolidated  suits,  we  are  asked  to  revise  them. 

February  17,  1863,  Scott,  by  written  contract,  sold  to  Smith 
&  Nurray  at  sixteen  dollars  per  100  bbs ,  net,  Louisville 
weight. 

"his  crop  of  tobacco  now  in  the  house,  raised  the  present 
year,  also  his  interest  of  one-half  in  some  crops  of  to- 
bacco now  on  his  farm  and  several  other  sm^ll  crops  not 
yet  hauled  in  but  yet  already  purchased  by  said  Scott 
and  W.  L.  Despain/^ 

Scott  undertook  to  prize  and  deliver  it  in  good  order  at  the  New 
Haven  depot  of  the  Lebanon  branch  of  Louisville  &  Nashville 
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railroad  in  a  reasonable  time  after  the  tobacco  should  get  in 
proper  order.  Smith  &  Murray  were  to  receive  the  tobacco  at 
!N^ew  Haven  and  bear  expenses,  losses  and  damage  to  Louisville, 
but  it  was  to  be  delivered  at  the  Pickett  warehouse  in  Louisville 
and  the  net  weights  ascertained  there.  The  tobacco  hogsheads 
were  to  be  marked  "E.  D.  Murray/'  and  Scott's  name  was  also  to 
be  placed  thereon,  for  the  purpose  of  distinguishing  this  from 
other  lots  being  purchased  by  Smith  &  Murray.  Some  three  days 
thereafter  Despain  sold  his  interest  to  Smith  &  Murray  on  the 
same  terms  by  verbal  contract. 

Scott  delivered  at  New  Haven  four  hogsheads  marked  "E.  D. 
Murray/'  with  his  own  name  on  them,  in  March,  and  these  were 
sold  near  the  close  of  the  month. 

Afterwards  four  hogshead  were  sent  to  the  Pickett  warehouse 
marked  Scott  &  Co.,  and  Scott  or  some  one  for  him  went  to  the 
warehouse,  arranged  about  the  freight  and  drew  over  three  hun- 
dred dollars  on  the  tobacco. 

This  tobacco  was  sold  in  June  and  Smith  drew  the  proceeds 
remaining  due  after  the  payment  of  freight  and  advances. 

This  tobacco  was  sold  at  a  loss. 

Scott  and  Despain  having  brought  their  respective  suits.  Smith 
&  Murray  resisted  judgment  because,  as  they  assert,  the  tobacco 
was  not  delivered  in  reasonable  time,  and  that  after  the  date  of 
the  contract  Scott  and  Despain  bought  other  and  inferior  crops 
at  greatly  less  than  $16  per  100  hundred  pounds,  and  mixed  it  up 
with  the  tobacco  sold  to  them,  and  hereby  practiced  a  fraud  on  them 
and  deny  that  they  received  the  four  hogshead  marked  Scott  &  Co., 
but  took  the  remainder  of  the  proceeds  to  indemnify  them  for 
advances  made. 

There  was  some  contrariety  of  evidence  as  to  the  subsequent 
purchase  of  inferior  tobacco  by  Scott  &  Despain  after  the  sale 
to  Smith  &  Murray,  but  before  the  trial  was  gone  into  Murray 
filed  an  aflSdavit  saying  that  they  could  prove  by  certain  wit- 
nesses that  the  plaintiffs,  after  the  making  of  said  contract,  pur- 
chased a  number  of  small  crops  of  tobacco,  of  very  inferior  qual- 
ity, at  prices  considerably  below  the  contract  price  of  $16  per  100 
pounds,  which  they  prize  in  with  the  tobacco  contracted  to  the 
defendants,  and  that  the  tobacco  previously  purchased,  but  not  at 
Scott's,  was  of  very  inferior  quality  and  not  such  as  it  was  rep- 
resented to  be  at  the  time  of  tiie  contract,  and  plaintiffs  admitted 
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the  truth  of  these  statements  and  went  to  trial.  So  the  subse- 
quent purchase  of  inferior  tobacco  and  the  mixing  it  with  that 
sold,  which  had  been  purchased  by  Scott  &  Despain,  which  was 
not  then  at  Scott's,  are  admitted  and  not  subject  to  disproof  nor 
further  controversy,  and  this  vitiates  the  whole  contract  save  only 
so  far  as  Smith  &  Murray  by  their  subsequent  conduct  waived  it. 

The  four  hogsheads  shipped  in  March  and  marked  as  agreed 
in  the  contract,  being  received  at  the  Pickett  warehouse,  and  sold 
in  March,  without  complaint  by  Smith  &  Murray  and  they  con- 
trolling the  proceeds,  must  be  regarded  as  a  delivery  and  accep- 
tance, especially  as  the  tobacco  was  shipped  and  inspected  and 
was,  or  could  have  been  seen  by  Smith  who  remained  at  Louis- 
ville to  superintend  the  reception  and  sale  of  the  firm's  tobacco. 

It  is  different,  however,  as  to  the  four  hogsheads  marked 
"Scott  &  Co.,"  and  not  R.  D.  Murray,  with  Scott's  name  thereon, 
as  provided  in  the  contract,  and  especially  as  Scott  took  control 
over  this  tobacco  subsequently  to  its  delivery  in  the  warehouse. 
The  reception  by  Smith  &  Murray  of  the  proceeds  of  this  tobacco 
after  deducting  the  advances  to  Scott,  in  ignorance  of  Scott  & 
Despain  having  wrongfully  bought  inferior  tobacco  and  prized 
in  with  that  they  sold  to  them,  should  not  preclude  them  as  to 
this  tobacco.  As  to  this  latter  tobacco  the  court  should  have  ad- 
justed the  accounts  between  these  res})ective  parties  on  the  basis 
of  the  net  proceeds,  charging  Smith  &  Murray  with  only  the 
amount  received  by  them,  and  on  the  return  of  the  cause  the 
court  will  refer  the  matter  to  a  commissioner  to  ascertain  the 
amount  which  Smith  &  Murray  should  be  charged  for  the  first 
four  hogsheads  at  the  contract  price,  and  what  they  actually 
received  on  the  latter  four,  and  adjust  up  the  accounts  accordingly. 

Where,  the  judgment  is  reversed  as  to  both  Scott  and  Despain, 
with  directions  for  further  proceedings  as  herein  indicated. 


Murray,  for  appellants, 

Dawson  &  Rodman,  for  appellees. 
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Welch  Jokes  et  al  v.  F.  G.  Matheney  &  Son. 

Pleading— Bills  and  Notea—Allegations  in  Petition. 

In  a  suit  on  a  note,  the  possession  of  same  by  the  plaintiff  and  filing 
it  with  the  petition,  is  sufficient  to  authorize  a  recovery  of  the  amount 
due  on  same,  although  no  distinct  averments  are  made  in  the  petition 
that  the  note  had  been  transferred  by  delivery  to  plaintiff,  together  with 
an  affidavit  that  it  was  just  and  due  and  that  he  ought  to  recover  the 
amount  of  same. 

Summons— Construetive   Service — ^Failure   to   Execute   Bond— Appearance   in 
Court  of  Appeals  Cures  Defect. 

The  appearance  of  a  defendant  in  the  Ck>urt  of  Appeals  cures  a  aefect 
of  the  failure  to  execute  bond  in  the  court  below  by  an  appellant  in  a 
suit  on  a  note. 

appeal  from  merceb  circuit  court. 

February  6,  1868. 

♦   Opinion  of  the  Court  by  Judge  Peters  : 

The  possession  of  the  note  executed  to  McCoun,  and  the  filing 
it  with  their  petition,  although  there  is  not  a  distinct  averment 
that  it  was  transferred  by  delivery  to  appellees  by  the  payee,  to- 
gether with  the  affidavit  that  it  was  just  and  due  them  and  they 
ought  to  recover  the  amount  thereof,  would  be  sufficient  to  au- 
thorize them  to  recover  the  amount,  and  for  the  omission  of  the 
positive  averment,  that  the  note  was  theirs  the  judgment  would 
not  be  reversed.  But  no  bond  was  executed  by  appellees  to  appel- 
lant, W.  Jones,  who  was  constructively  summoned,  as  is  required 
by  Sub-division  2  of  section  440  Civil  Code.  And  it  has  been 
repeatedly  held  by  this  court  that  a  failure  to  execute  the  bond 
therein  required  is  an  error  for  which  the  judgment  will  be  re- 
versed, that  a  reversal  in  this  case  is  unavoidable  on  that  ground. 
Notwithstanding  this  question  has  been  so  repeatedly  decided  by 
this  court,  there  seems  to  be  a  fatal  carelessness  on  the  part  of 
plaintiffs  in  this  character  of  actions,  on  that  point,  that  warnings, 
no  matter  how  oft  repeated,  are  powerless  to  correct. 

Wherefore,  for  failure  to  execute  the  bond  as  by  Sec,  Supra  the 
judgment  is  reversed,  and  the  cause  remanded  for  further  pro- 
16 
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ceedings  not  inconsistent  with  this  opinion.  But  appellant's 
appearance  in  this  court  is  an  appearance  to  the  action,  and  a 
bond  will  not  be  required. 

Harlan,  for  appellant 

J.  D.  Hardin,  for  appellee. 


Jno.  I^'GRAI^'   V.  Bkn  Plummkr's  Exor. 

Ancestors  Debts — Liability — Heirs  and  Distributees. 

The  defendants  are  liable^  either  as  heirs,  distributees  or  trustees  to 
pay  the  debt  of  their  father,  they  having  received  from  him  a  sufficiency 
to  satisfy  it.  As  he  seems  to  have  distributed  all  of  his  estate  among  his 
children,  it  cannot  be  regarded  as  an  advancement. 

APPEAL   FROM    ROWAN   CIRCUIT   COURT. 
February  4,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

The  judgment  recites  that  the  record  from  the  Fleming  Circuit 
Court  of  the  original  judgment  and  execution  referred  to  as  an 
exhibit  was  on  file,  and  as  this  was  subsequently  proved  to  be  lost 
and  by  order  of  court  was  supplied,  we  are  bound  to  regard  the 
present  record. 

The  evidence  established  a  liability  of  the  defendants  either 
as  heirs,  distributees  or  trustees  to  pay  this  debt  of  their  father, 
they  having  received  from  him  largely  over  a  sufficiency  to  satisfy 
it.  As  he  seems  to  have  distributed  all  his  estate  among  his  chil- 
dren, without  providing  for  his  debt,  it  cannot  be  regarded  as  an 
advancement  made  in  good  faith  according  to  his  and  their  cir- 
cumstances. 

Judgment  affirmed. 

Coxj  for  appellants. 
Cord,  for  appellee. 
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James  Farris  A^'D  wife  v.  J.  Dunn  et  ax. 

Pleadings — ^Amended  Cross-Petition,  Offer  to  File. 

Allegations  of  fraud,  in  a  cross -pet  it  ion,  and  of  the  payment  of  a 
portion  of  the  mortgage,  in  litigation,  uncontroverted  in  that  there  was  a 
mere  motion  to  reject  the  tiling  of  same,  which  was  sustained,  presented  a 
prima  facie  case  for  relief,  and  it  was  error  for  the  court  to  reject  the 
amended  cross-petition  as  offered. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

February  1,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

Of  the  various  and  numerous  objections  taken  to  the  proceed- 
ings and  judgment  of  the  court  below,  such  only  as  seem  to  be 
available  for  reversal  will  be  noticed. 

At  the  August  term,  1867,  of  the  Garrard  Circuit  Court  appel- 
lants presented,  and  asked  to  be  permitteed  to  file  an  amended 
cross-petition,  in  which  it  -is  distinctly  stated,  with  many  other 
allegations,  that  the  debts  to  secure  which  the  mortgage  to  Dunn 
and  others,  was  executed,  were  in  fact  the  debts  of  Wm.  A.  Hos- 
kins,  and  that  being  the  case,  said  Hoskins  agreed  to,  and  with 
said  mortagees  to  pay  off,  and  satisfy  the  same,  and  that  he  actu- 
ally did  pay  to  them  two  thousand  dollars  of  said  mortgage  debts 
for  which  they  had  given  no  credit.  This  amended  answer  and 
cross-petition  the  court  below  refused  to  permit  appellants  to 
file,  to  which  an  exception  was  taken. 

Besides,  it  is  alleged  that  the  mortgage  was  procured  by  fraud, 
and  exercise  of  improper,  and  undue  influence  over  the  mortga- 
gor by  the  mortagees  or  some  of  them  which,  with  the  alleged 
payment,  presented  issues  that  should  have  been  tried  r.nd  disposed 
of,  and  until  that  was  done  tlie  collection  of  the  bonds  for  the  pur- 
chase of  the  land,  unless  it  should  be  made  to  appear  to  the  court 
that  the  obligors  therein  would  be  unable  to  pay  them  and  the 
securities  for  their  payment  would  ultimately  prove  insufficient 
should  be  suspended,  until  the  question  as  to  the  alleged  fraud 
and  pajTnent  be  adjudicated. 

The  allegations  of  fraud,  and  of  the  payment  of  $2,000  uncon- 
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troverteJ  as  they  were  by  a  mere  motion  to  reject  the  amended 
cross  petition,  presented  a  prima  facie  case  for  relief,  and  the 
court  below  should  have  permitted  amended  cross  petition  to  be 
filed,  and  a  reasonable  time  after  the  facts  presented  for  appellants 
to  prepare  the  case  under  these  issues  thus  tendered  for  trial. 

This  court  is  not  prepared  to  decide  that  the  mortgagees  should 
be  compelled  to  credit  the  debt  with  the  value  of  the  slaves  mort- 
gaged, at  the  maturity  of  the  debt,  or  forfeiture  of  the  mortgage. 
Nor  should  they  be  required  to  suspend  the  collection  of  the  sale 
bonds  until  the  litigation  on  the  subject  of  the  validity  of  the  will 
of  Wvi.  Iloshins  shall  be  terminated,  if  that  litigation  should  not 
be  terminated  when  the  issues  of  fraud  and  payment  of  the  $2,000 
by  Wm.  A.  Hoskins  are  decided. 

For  the  errors  stated  the  judgment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  permit  the  amended  cross-petition 
tendered  by  appellants  to  be  filed  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Bradleys,  for  appellant. 
Dunlap,  for  appellee. 


Taylob  Young  v.  Wm.  D.  Gudoell. 

Minor — ^Failure  to  Appoint  Guardian. 

It  is  reversible  error  to  render  a  judgment  against  a  minor  without 
having  a   guardian  appointed  to  defend  for  him. 

Minor's  Contract,  Enforcable  When— Evidence. 

The  purchase  of  a  horse  by  a  minor  to  operate  a  farm  upon  which  he 
was  living  as  the  head  of  a  family,  and  from  the  use  of  which  a  support 
for  himself  and  family  was  obtained;  and  the  jury  believed  that  the 
purchase  by  the  minor  of  the  house  was  necessary  for  the  minor's  use, 
though  while  he  could  not  bind  himself  by  the  execution  of  a  note 
therefor,  the  law  will  bind  him  to  pay  the  reasonable  value  of  the  horse; 
and  what  he  promised  to  pay  for  the  horse,  will  be  competent  evidence 
conducing  to  show  its  value. 

APPKAL  FROM   FLEMING  CIRCUIT    COURT. 
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Opinion  of  the  Court  by  Judge  Petebs  : 

The  judgment  was  rendered  in  the  court  below  against  appel- 
lant, who  was  at  the  time  a  minor,  without  the  appointment 
of  a  guardian  to  defend  for  him,  contrary  to  the  55  Section  of  the 
Civil  Code,  which  is  an  error  available  for  reversal  in  this  court, 
as  was  held  in  the  case  of  Pond  vs,  Dougherty  18  B.  M.  658. 

It  is  proved  by  Williams,  statutory  guardian  for  appellant,  that 
he  was  married  and  had  one  child,  was  living  to  himself  on  a  farm 
purchased  for  him  by  the  witness,,  that  he  was  cultivating  his 
farm,  and  managing  it  as  he  pleased  when  he  purchased  the  mare, 
for  the  price  of  which,  the  note  was  given,  that  he  used  and  worked 
her  in  making  his  crop,  for  which  purpose  she  was  suitable,  and 
useful,  and  from  the  evidence  of  Mr.  Weis  it  appears  he  sold  her, 
and  realized  more  for  her  than  he  promised  to  pay.  If  the  jury 
from  the  evidence  believe  the  foregoing  facts  and  that  the  mare 
was  necessary  for  the  use  of  appellant,  situated  as  he  was,  while 
he  could  not  bind  himself  by  the  execution  of  a  note,  still  the  law 
will  bind  him  to  pay  the  reasonable  value  of  the  mare  to  appellee, 
and  what  he  promised  to  give,  for  her,  will  be  competent  evidence 
conducing  to  show  her  value. 

But  for  the  failure  to  appoint  a  guardian  to  defend  for  appel- 
lant the  judgment  n.  ast  be  reversed  and  the  cause  remanded  for  a 
new  trial  and  for  further  proceedings  consistent  with  this  opinion. 

Curd,  for  appellant 

Stanton  &  Throop,  for  appellee. 


Beenakd  Guy  v.  Daniel  Guy. 

Tenancy — Lands — Permanent  Improvements. 

Under  a  lease  or  tenancy  by  permission,  fencing,  grubbing  ditching  and 
clearing  lands  are  not  permanent  improvements,  as  all  these  things  are 
necessary  to  be  done  to  enlarge  the  products  of  the  farm  and  increase  the 
profits  of  the  tenant,  but  improvements  to  buildings  and  the  making  of  a 
cistern  are  of  a  permanent  character  and  the  owner  is  liable  therefor. 

Contracts— Verbal  Agreement  to  Cultivate  Farm— Pleadingss. 

In  a  suit  for  recovery  of  amount  due  under  verbal  contract  to  manage 
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a  farm,  and  '*if  the  sum  of  $1,000.00  is  not  made  annually,  the  deficit  to 
be  made  up  by  the  owner,'*  it  must  be  alleged  in  the  petition  that  this 
particular  amount  was  not  realized,  and  show  in  what  the  discrepancy 
will  consist,  in  order  to  recover  thereon. 

APPEAL   FBOM   LOUISVILLE   CHANCERY   COURT. 
February,  13,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

It  is  alleged  in  the  petition  that  some  time  in  April,  1859,  or 
shortly  before  that  time,  appellant  applied  to  appellee  to  take 
charge  of  his  farm,  and  to  take  care  of  their  mother,  Mrs.  Eliza- 
beth Guy,  their  brother  John,  who  then  had  charge  of  the  farm 
having  become  dissipated,  and  that  if  he  would  reelmqiiish  hia 
business  in  Memphis,  and  remove  to  said  farm,  cultivate  it,  and 
take  care  of  their  mother,  that  in  consideration  thereof  he  verbally 
promised  to  convey  to  him  the  farm,  so  soon  as  he  completed  a 
mill,  which  he  and  one  Clark  were  erecting  in  the  cily  of  Louis- 
ville, that  he  did  remove  to  the  farm  in  April,  1859,  and  under- 
took to  cultivate  the  same,  and  to  provide  for  and  take  care  of 
their  mother,  and  after  having  occupied  said  farm  some  five  or 
six  irionths,  and  not  being  a  practical  farmer,  fearing  he  could 
not  make  wages  at  the  business,  proposed  to  surrender  it  to  ap- 
pellant, to  which  he  objected,  and  urged  him  to  continue  in  the 
cultivation  and  occupa+^on  of  the  farm,  and  that  he,  appellant, 
would  guarantee  and  make  sure  to  him  one  thousand  dollars  per 
annum,  and  on  the  faith  of  said  promise  and  agreement  he  rer 
mained  on  said  farm,  and  cultivated  and  managed  it  in  a  hus- 
band-like manner  to  the  first  of  September,  1864. 

Appellee  then  proceeds  to  allege  that  after  receiving  an  econom- 
ical living  for  himself,  family  and  mother,  he  expended  very  con- 
siderable sums  of  money  in  lasting  and  valuable  improvements, 
which  he  enumerates,  and  concludes  by  alleging  that  when  he 
surrendered  possession  of  said  farm  to  appellant  he  promised  to 
pay  him  for  his  services,  stock  and  additional  farming  implements 
purchased  and  left  on  the  farm,  and  says  ''he  verily  believes"  he 
ought  to  recover  of  deficient  in  consideration  of  the  premises 
$5,930,  prays  for  a  settlement  of  their  account,  for  judgment,  and 
for  general  relief. 
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The  alleged  promise  to  convey  the  land  is  denied  in  the  answer, 
as  is  the  contract  to  pay,  or  to  guarantee  to  appellee  $1,000  per 
year,  as  is  all  other  material  allegations  of  the  petition,  except  it 
is  admitted  appellee  occupied  and  cultivated  the  farm  Irom  April, 
1859,  till  the  latter  part  of  August  or  the  first  of  September,  1864. 
But  it  is  expressly  denied  that  any  lasting  or  valuable  impiove- 
ments  were  put  upon  the  land,  except  such  as  appellee  put  there 
for  his  own  comfort,  convenience  and  profit,  and  they  were  put 
there  as  averred  by  appellant  without  any  agreement  or  promise 
on  his  part  to  pay  for  the  same ;  and  he  pleads  by  way  of  counter- 
claim and  set-off  the  use  of  the  farm,  the  value  of  a  number  of 
cords  of  wood  taken  and  sold  by  appellee,  and  other  things,  against 
any  claim  or  damage  appellee  may  have  against  him  for  improve 
ments,  stock,  crops,  &c.  The  counter-claim  is  controverted  in 
the  reply. 

The  case  was  referred  to  the  master  by  the  court  below,  with 
special  instructions  to  charge  appellee  for  a  mare  of  appellant 
sold  by  him,  for  wood  sold,  for  the  use  of  the  stock  on  the  farm, 
when  he  took  possession,  of  farming  utensils,  and  work  done  in 
the  spring  of  1859,  preparatory  to  the  making  the  crops  of  that 
season,  and  the  grain  on  hand.  The  the  $1,000  is  to  be  disregarded, 
that  appellee  is  to  be  credited  for  all  the  improvements  made, 
ditching,  grubbing,  fencing,  buildings,  &c.,  and  the  new  stock  left 
on  the  place,  and  for  the  crops  on  hand  when  appellant  took 
possessiony  for  the  land  cleared  if  it  was  good  economy  to  clear 
it,  &c. 

Under  these  instructions,  the  master  made  two  reports;  the 
first  being  excepted  to,  it  was  again  referred,  with  directions  to 
discriminate  between  the  stock  on  the  farm  when  appellee  entered, 
and  the  stock  he  left  there  when  he  gave  up  the  farm.  Upon  the 
last  reference,  the  master  reported  a  balance  of  $4,450  in  favor 
of  appellee  against  appellant,  to  which  exceptions  were  filed  by 
the  latter,  but  his  exceptions  were  overruled,  and  judgment  ren- 
dered for  that  sum,  with  interest  from  the  first  of  September, 
1864,  till  paid,  and  from  that  judgment  this  appeal  is  proseciited. 

The  farm,  as  appeared,  was  cultivated  from  1859  to  1864 
inclusive  of  both  years  by  appellee,  and  from  his  own  showing, 
the  promise  to  convey  the  land  to  him  by  his  brother,  after  he  had 
been  there  for  several  months,  was  not  satisfactory  to  him,  and 
he  declared  his  intention  to  leave;  when  the  contract  was  made 
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b\  them,  that  he  was  to  remain  and  cultivate  the  farm,  and  if  he 
failed  to  realize  $1,000  per  annum  for  his  labor,  appellant  was 
to  pay  the  deficit. 

This  contract  is  proved  substantially  by  the  mother  of  the 
parties,  ]Xf rs.  E.  Guy,  and  also  by  the  sister  Mrs.  Thompson. 

^Utliough  there  is  a  general  denial  in  the  answer  that  such  a 
contract  was  made,  it  is  thus  proved,  and  the  facts  accompanying 
the  cultivation  and  management  of  the  farm  by  appellee  persuas- 
ively conduce  to  the  conclusion  that  some  such  agreen»ent  was 
made  by  the  parties,  and  it  is  difiicult  to  account  for  the  manner 
in  which  improvements  were  made,  land  cleared  and  implements 
supplied,  and  stock  and  crops  left  after  the  connection  ceased,  on 
any  other  hypothesis,  and  especially  as  there  is  no  time  proved 
when  the  contract  was  to  end,  it  must  be  presumed  the  parties 
intended  it  to  continue  during  the  life  of  their  mother,  as  her 
!?upi)ort  and  comfort  seems  to  have  entered  into  and  formed  a 
motive  for  the  contract. 

We  are  therefore  of  the  opinion  that  the  adjustment  of  the 
controversy  was  by  tlie  court  below  placed  on  the  wrong  basib, 
Whatever  was  tke  value  of  the  lasting  improvements  put  on  the 
fMHii  by  appell<»,  at  the  time  he  surrendereded  the  possession 
thereof  to  appellant,  he  should  be  allowed,  deducting  therefrom 
any  «um  or  sums  of  money  tiiat  appellant  maj"  have  advanced  to 
pay  for  said  improvements,  but  for  fencing,  grubbing,  ditching 
and  clearing  land  he  cannot  be  allowed  anything,  as  those  things 
were  done  to  enlarge  the  products  of  the  farm,  increase  his  own 
profits,  and  for  his  own  benefit;  but  the  improvement  of  the 
buildings,  and  the  making  of  the  cistern,  are  of  a  permanent  char- 
acter. 

The  crops  remaining  when  appellee  left,  he  is  entitled  to  the 
value  of,  and  to  the  value  of  the  farming  implements,  including 
wagons,  harness,  &c.,  and  to  the  additional  stock  left  by  him, 
which  he  purchased ;  but  he  is  not  entitled  to  pay  for  the  increase 
of  the  stock  which  he  took  of  appellant's  when  he  went  in.  He 
should  be  charged  with  what  stock  of  appellant  he  sold,  for  the 
wood  cut  ar.d  corded  on  the  place  which  he  sold,  and  for  the  grain, 
&c.,  used  by  appellee,  which  was  on  the  place,  but  not  for  the  hire 
of  the  negro  woman,  as  she  was  probably  left  there  by  appellant 
to  serve  his  mother,  and  as  there  is  no  allegation  in  the  petition 
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that  he  failed  to  realize  $1,000  per  annmn  for  the  years  preced- 
ing 1864,  he  is  not  entitled,  as  the  pleadings  now  stand,  for  any- 
thing for  those  years;  but  it  will  be  proper  to  permit  the  parties 
to  amend  their  pleadings,  upon  the  return  of  the  cause,  if  applica- 
tion shall  be  made  in  reasonable  time  to  do  so. 

As  the  judgement  is  based  upon  principles  essentially  different 
from  those  herein  enimciated,  and  the  result  more  unfavorable  to 
appellant  than  an  adjustment  of  the  matters  in  controversy  in 
conformity  with  this  view  will  be  as  now  appears,  the  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceeding3 
consistent  herewith. 

Bullitt,  for  appellant 

Pirtle  &  Caruth,  for  appellee. 


Philander  Beery  et  ax.  v.  Wai.  Wheatley's  Heirs. 

Deeds — Acknowledgment — Certificate. 

The  acknowledgment  to  a  deed  that  the  grantor  appeared  before  the 
"Clerk  of  Logan  County/'  and  wherefrom  the  caption  it  appears  that  the 
acknowledgment  was  taken  in  the  ''County  Clerk's  Office"  is  held  to  be 
good  ^though  the  word  *'Court"  is  omitted  after  the  word  "County.'  But 
as  it  must  be  judicially  known  that  there  was  eo  nonine  no  clerk  of 
"Logan  County"  while  there  was  a  clerk  of  the  County  Court  of  said 
county,  it  is  presumed  that  he,  as  such,  was  by  law  authorized  to  take 
the  acknowledgment. 

Notice  of  Meeting   of   Prosessioner— Appearance. 

The  appearance  and  entering  of  objections  to  some  of  the  acts  of  the 
prosesr^ioners,  is  held  to  waive  formal  notice  of  the  time  and  place  of 
their  meeting. 

appeal  from  the  union  oircut  court. 

Opinion  of  the  Court  by  Judge  Peters: 

The  first  objection  taken  to  the  ruling  of  the  court  below  is  to 
the  admission  of  a  certified  copy  of  the  deed  from  Stewart  the 
patentee,  to  Hardin ;  and  it  is  insisted  that  the  deed  and  certificate 
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of  acknowledgment  do  not  show  that  the  individual  taking  the 
acknowledgment  was  authorized  by  law  to  take  the  same. 

From  the  caption  it  appears  that  the  acknowledgment  was  taken 
in  the  ''County  Clerks  Office,"  and  in  the  body  of  the  certificate 
it  appears  that  the  grantor  appeared  before  the  clerk  of  Logan 
county  and  acknowledged  said  writing  to  be  his  act  and  deed,  &c., 
and  then  he  certifies  under  his  hand  as  clerk  as  aforesaid. 

The  certificate  is  somewhat  informal  in  omitting  to  add  the 
word  "Court"  immediately  after  the  words  "Logan  county;"  but 
it  must  be  judicially  known  that  there  was  eo  nomine  no  clerk  of 
Logan  county;  while  there  was  a  clerk  of  the  County 
Court  of  said  county,  and  that  he  as  such  was  by  law  authorized 
to  take  the  acknowledgment  of  deeds,  &c.,  and  it  would  be  ex- 
tremely technical  to  decide  that  because  the  word  court  is  omitted 
in  the  certificate,  that  the  deed  was  not  acknowledged  before  an 
officer  authorized  to  act,  although  it  is  certain  that  it  was  acknow- 
ledged before  a  person  who  assumed  to  have  authority  to  act. 
There  is  enough,  in  our  opinion,  in  the  certificate  to  show  that  the 
acknowledgment  was  properly  taken. 

Next  it  is  objected  that  the  report  of  the  processioner's  was 
admitted  as  evidence,  when  no  notice  was  offered  of  the  time  and 
place  of  their  meeting.  It  appears  on  the  face  of  the  report  that 
appellant  Berry  was  present,  and  objected  to  some  things  done; 
and  his  presence  is  shown  by  the  evidence  of  the  surveyor,  and 
the  processioner ;  it  will  therefore  be  inferred  that  he  was  notified, 
and  as  he  was  present,  all  was  accomplished  that  a  notice  was 
designed  to  do.  And  as  to  the  report  of  the  first  of  October,  1847, 
that  was  made  prior  to  the  adoption  of  the  Revised  Statutes,  and 
no  notice  was  required  under  the  former  stautes,  unless  the  tes- 
timony of  witnesses  was  taken,  and  as  no  depositions  were  offered, 
the  report  might  be  read  without  the  production  of  a  notice. 

No  error  is  perceived  in  giving,  or  refusing  instructions,  and 
the  verdict  of  the  jury  is  sustained  by  the  evidence. 

Wherefore  the  judgment  is  affirmed. 


Hughes,  for  appellant. 
Lindseys,  for  appellee. 
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E.  A.  Henley  v.  J.  G.  Trimble. 

Bills  of  Exchange— Pleading— Petition— Demurrer. 

In  a  suit  on  a  promissory  note  or  bill  of  exchange,  and  the  petition  does 
not  aver  Protest,  and  notice,  either  for  non  acceptance  or  non  payment 
nor  aver  any  excuse  as  that  the  drawer  had  no  funds  with,  or  authority 
from  the  drawer  to  draw  upon  him,  the  petition  is  subject  to  a  general 
demurrer. 

Bills  of  Exchange — Setoff  and  Counter  Claim. 

Setoffs  and  counter-claims  between  the  original  parties  cannot  be 
adjudged  against  an  asignee  as  to  bills  of  exchange,  which  have  gone 
into  circulation  in  the  regular  course  of  business,  for  a  valuable  considera- 
tion. 

Appeal  and  Error — ^Defective  Pleadings  in  Court  Below. 

However  defective  a  petition  may  be,  after  issue  joined  in  the  court 
below,  no  demurrer  having  been  filed  to  correct  the  errors  of  pleading,  it 
is  too  late  to  object  for  the  first  time  in  the  Appellate  Court,  to  the 
defects,  especially  as  no  motion  was  made  for  a  new  trial. 

appeal  from  wolfe  cibcuit  coubt. 
Opinion  of  the  Court  by  Judge  Peters: 

The  writings  sued  on,  though  styled  and  treated  by  both  parties 
as  notes,  are  really  foreign  bills  of  exchange,  drawn  at  Cincinnati, 
Ohio,  payable  at  Mt.  Sterlings  Kentucky,  and  which  had  been 
assigned  to  appellee.  The  petition  does  not  aver  protest  and 
notice,  either  for  non-acceptance  or  non-payment,  nor  does  it  aver 
any  excuse,  as  that  the  drawer  had  no  funds  with  or  authority 
from  the  drawer  to  draw  upon  him,  and  would  therefore  have 
been  liable  to  a  general  demurrer. 

But  appellant  answered  setting  up  defenses  by  way  of  set-off 
and  counter-claim  and  issues  thereon  formed  and  submitted  to 
the  court  and  adjudged  by  it  for  $1,026.26,  with  interest  from 
May  19,  1866  in  appellee's  favor. 

There  is  no  bill  of  exceptions  containing  the  evidence  therefore, 
we  must  regard  the  defenses  unsustained  save  so  far  only  as  not 
denied  and  treating  the  loaned  buggy  as  not  returned  and  worth 
the  $76  as  alleged,  still  the  judgment  does  not  amount  to  more, 
nor  indeed  as  much  as  the  court  might  have  adjudged. 
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Even  if  it  be  conceded  that  under  these  issues  tfF-sets  and 
counter-claims  existing  between  the  original  parties  could  be 
adjudged  against  the  assignee,  which  cannot  be  done  as  to  bills  of 
exchange  which  have  gone  into  circulation  in  regular  course  of 
business  for  a  valuable  consideration,  still  there  is  nothing  in  this 
case  which  authorized  this  court  to  reverse  on  this  account.  But 
it  is  insisted  that  no  cause  of  action  appears  in  the  petition  and 
that  therefore  the  judgment  should  be  reversed.  However  defec- 
tive the  petition  might  be,  because  of  no  sufficient  averment  as  to 
no  funds  or  authority  to  draw  a  claim,  especially  where  no  de- 
murrer for  either  party  was  put  in  so  as  to  illicit  the  judgment 
of  the  court  below  on  the  pleadings,  it  is  too  late  to  object  for  the 
first  time  in  this  court,  no  motion  for  a  new  trial  being  made  be- 
low. 

Judgment  affirmed. 

Simpson,  Hazelrigg  &  Winn,  for  appellant. 
Elliott,  for  appellee. 


D.  F.  RoBEETS  V.  C.  Teompee  &c. 

Negligence — ^Persohal  Injury — Careless  Driving  on  Streets — Infants. 

.  .  F.  Roberts,  while  driving  rapidly  through  the  streets  of  Louisville, 
ran  over,  and  materially  injured  a  child  of  some  four  years  of  age.  The 
accident  occurred  at  the  curbing,  where  the  child  was  seen  to  be  trying  to 
get  up,  when  the  buggy  of  Roberts  ran  over  it.  His  attention  was  called 
to  the  child  being  ahead  of  him  and  in  the  street,  but  did  not  slow  up 
or  turn  his  horse  so  as  to  avoid  the  wheels  of  the  buggy  running  up 
against  the  curbing,  at  the  point  where  the  child  was  seen  to  be  clamoring 
up:  Held  to  be  contributory  negligence  by  Roberts,  and  liable  for 
personal  damages  sustained  by  the  infant. 

APPEAL.    FEOM    JEFFEESON    COUET    OF    COMMON    PLEAS. 
September  23,  1868. 

Opinion  of  the  Couet  by  Judge  Williams: 

A  fair  construction  of  the  evidence  in  this  case,  as  produced  by 
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both  parties,  harmonises  as  to  one  fact,  to-wit:  that  appellee  was 
standing  on  the  curb  stone  of  the  pavement  when  by  a  too  near 
approach  of  the  vehicle,  which  appellant  was  driving  at  rather  a 
brisk  rate,  caught  and  ran  over  her. 

Several  of  appellee's  witnesses  state  this  positively  and  in 
direct  terms. 

Shadburn,  for  defendant,  states: 

"that  looking  over  the  dash-board  of  the  carriage  he  saw 
a  child  lying  in  the  street  in  front  and  to  the  left  of  the 
carriage;  that  he  called  Roberts'  attention  to  the  fact 
of  the  child  being  in  the  street,  and  thereupon  Dr.  Gil- 
pin, who  was  in  advance,  was  called;  after  Gilpin  stop- 
ped his  buggy,  turned  around  and  came  back,  Roberts 
having  stopped  immediately,  the  child  was  picked  up 
and  carried  into  the  house,  and  waited  upon  by  Dr. 
Gilpin." 

Dr.  McBurnies  testimony  was  agreed  to  be  the  same,  with  the 
exception : 

that  he  saw  the  child  standing  in  the  street  some  fifty 
yards  ahead  of  the  carriage  of  Roberts,  and  that  Gil- 
pin's buggy  passed  the  child ;  that  when  he  first  saw  the 
child  about  50  yards  ahead,  he  said  to  Roberts  there  was 
a  child  ahead  of  him  in  the  street;  Roberts  was  the 
on  the  same  side  of  the  street  railroad  with  the  child, 
and  he  made  some  effort  to  turn  his  horse,  so  as  to  cross 
the  railroad,  and  as  the  buggy  got  near  the  child,  the 
wheel  of  it  slighted  down  the  curb  stone  and  very  near 
it,  the  last  he  saw  of  the  child  before  the  buggy  passed 
it,  was  when  it  was  at  the  curb  stone  with  its  hands  on 
it  as  if  trying  to  get  on  the  pavement/' 

All  this  is  perfectly  consistent  with  plaintiflF's  evidence  that 
the  child  was  on  the  curb  stone  and  thrown  off  by  defendant's 
near  driving. 

If  the  child  was  attempting  to  mount  the  curb  when  McBumie 
last  saw  her  before  the  buggy  passed,  when  he  and  Shadburn  8a\^ 
her  prostrate  in  the  street,  must  certainly  have  been  after  she  was 
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knocked  down,  and  so  we  would  infer  from   Shadbum^s  state 
ment 

The  child  had  evidently  been  thrown  down  bv  some  means  im 
mediately  by  the  curb  stone,  and  there  is  no  clue  to  any  other  cause 
of  her  falling  than  the  near  driving  of  the  defendant.  The  evi- 
dence, then,  by  no  possible  fair  construction,  makes  a  ease  of  fault 
by  this  child,  of  about  four  years  of  age ;  hence,  no  error  in  either 
giving  or  rejecting  instructions. 

Roberts  seems  to  have  acted  with  kindness  and  humanity  after 
the  accident,  and  there  is  nothing  in  the  case  that  indicates  inten- 
tional wrong  on  his  part,  and  though  we  might  regard  the  verdict 
as  somewhat  harsh  under  all  the  circimistances,  yet  it  is  essential 
in  large  and  crowded  cities  that  those  who  drive  vehicles  for  pleas- 
ure or  profit  should  have  a  due  regard  for  the  safety  of  those  who 
have  as  much  right  to  traverse  the  street  as  themselves,  especially 
for  those  on  foot,  who  have  the  right  to  be  on  the  pavement,  where 
carriages  propelled  by  horse-power  have  not. 

As  the  evidence  clearly  shows  this  child  was  attempting  to  reach 
the  pavement,  and  Roberts  had  notice  of  her  being  in  the  street 
fifty  yards  ahead,  we  can  imagine  no  sound  reason  why  she  should 
have  been  run  over  except  from  a  too  rapid  rate  or  unjustifiable 
carelessness. 

The  exceptions  to  the  depositions  were  properly  overruled. 

Wherefore,  the  judgment  is  affirmed  with  damages. 

Jackson  &  Bavisom,  for  appellant. 

Harlan  &  Newman,  Muir  &  Bijuir,  for  appelleps 


Peter  Pabkman  et  al.  v.  M.  W.  Redd  et  al. 

Street   Improvement — Assessment   of  Property  Covered  by  Railroad  Track 
Ordinance. 

The  owners  of  property  along  a  street,  upon  which  runs  a  railroad 
track,  cannot  be  required  to  pay  for  paving  or  otherwise  improving  so 
much  of  it  as  is  covered  by  the  railroad  track,  it  being  the  duty  of  the 
owners  of  the  track  to  keep  it  in  order,  consequently  a  general  ordinance 
and  the  contract  under  it  for  paving,  curbing,  macadamizing  and 
gravelling  that  street,  without  excepting  the  track,  is  illegal  and  not 
enforcible. 
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But  an  amendatory  ordinance  requiring  the  improvement  of  so  much 
of  the  street  as  is  not  touched  by  the  railway  track,  is  legal  and  binding 
against  the  property  adjacent  thereto. 

Same. 

An  objection  that  in  the  commissioners  report,  or  the  petition  that  the 
"graveling"  is  not  specified  connot  avail,  as  it  is  a  part  of  the  macadm- 
izing  which  the  petition  alleges  was  completeed  according  to  contract. 

Evidence — Prima  Facie. 

The  report,  estimates  and  apportionments  of  street  paving  by  the  com- 
missioners under  the  charter  of  the  city  is  prima  facie  evidence  of  the 
liability  of  the  property  owners  for  the  amount  of  the  contribution 
assessed .  against  them. 

appeal  from  jeffefisox  circuit  coubt^  chan.  div.. 
Opinion  of  the  Court  by  Judge  Robertson  : 

As  the  owiiers  of  property  on  Grove  street  could  not  be 
required  to  pay  for  paving  or  otherwise  improving  so  much  of 
it  as  is  covered  by  the  railway  track  which  it  is  the  duty  of  the 
owners  of  the  track  to  keep  in  order,  consequently  the  general 
ordinance  and  the  contract  under  it  for  paving,  curbing,  mac- 
adamizing and  gravelling  that  street,  without  excepting  the  track, 
was  illegal  and  not  enforcible. 

But  on  the  4th  of  April,  1866,  before  the  work  was  done,  so 
much  of  that  ordinance  as  constructively  embraced  the  whole 
street  was  repealed  by  an  amendatory  ordinance  which  restricted 
the  required  improvement  so  much  of  the  street  as  was  not 
touched  by  the  railway.  And  the  work  was  done,  reported  and 
accepted  according  to  the  amendment;  and  the  cost  was  estimated 
by  the  niuubcr  of  feet  of  the  ground  actually  improved.  And  this 
was  all  legalized  by  the  amended  ordinance  and  did  no  wrong  or 
harm  to  any  person,  and  entitled  the  contractor  to  the  assessments 
as  made  against  the  apellants.. 

The  report,  and  estimates  and  apportionments  being,  according 
to  the  charter,  prima  facie  evidence  and  being  untradicted,  no 
other  fact  was  necessary  to  the  liability  of  the  appellants  for  the 
amount  of  contribution  assessed  against  them  respectively. 

The  objection  that  no  gravelling  is  specified  in  the  report 
or  the  petition  is  unavailing.     The  required  gravelling  was  only 
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a  part  of  the  macadamizing  which  is  alleged  and  reported  to 
have  been  completed  according  to  the  contract.  And  there  is 
also  abundant  proof  by  witnesses  that  the  gravelling  was  done, 
and  well  done. 

In  this  state  of  case  we  see  no  substantial  objection  to  the 
judgment  against  the  appellants  for  the  amount  assessed  against 
them. 

Wherefore,  as  to  each  of  them,  the  judgment  is  affirmed. 


Stirman,  for  appellant 
R.  J.  Elliott,  for  appellee. 


F.    E.   Walkee   v.   Thomas   Snowden. 

New  Trial— Verdict  Not  Sustained  by  the  Evidence. 

On  the  issues  formed  there  was  a  contrariety  of  evidenoe  before  the 
jury,  which  it  was  their  peculiar  province  to  weigh.  On  well  settled  prin- 
cipal of  practice,  the  Court  should  not  have  granted  a  new  trial  on  the 
grounds  that  the  jury  had  erred,  unless  the  verdict  was  clearly  against 
the  evidence. 

appeal  from  henderson  circuit  court. 
Opinion  of  the  Court  by  Judge  Hardin: 

The  principal  question  presented  for  our  decision  is,  whether 
or  not  the  court  erred  in  refusing  to  grant  a  new  trial  on  the 
ground  that  the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence. 

The  action  was  for  the  recovery  of  a  balance  of  $300  as  the 
reasonable  value  of  work  claimed  by  the  plaintiff  in  the  con- 
struction of  an  abuttment  and  two  road-ways  upon  the  levee  in 
front  of  defendant's  farm  on  the  Ohio  River. 

The  defense  admitted  the  employment  of  the  plaintiff  to  do 
the  work  but  controverted  the  claim,  mainly  on  the  ground  that 
the  work  as  performed  was  not  of  the  value  claimed  for  the 
plaintiff  nor  executed  skilfully  or  in  a  workman-like  manner. 

On  the  issue  thus  formed  there  was  a  contrarietv  of  evidence 
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before  the  jury,  which  it  was  their  peculiar  province  to  weigh. 
For  obvious  reasons,  and  on  well  settled  principles  of  practice, 
the  court  should  not  have  granted  a  new  trial  on  the  ground  that 
the  jury  had  erred  in  their  construction  of  the  value  of  the  work, 
unless  the  amount  fixed  by  them  was  clearly  unwarranted  by  the 
evidence.  Such  does  not  appear  to  have  been  the  case,  and  it 
seems  to  us,  the  court  did  not  err  in  refusing  a  new  trial  on  the 
ground  in  question. 

Ko  error  is  perceived  in  the  instructions  or  other  rulings  of  the 
court  to  the  prejudice  of  the  appellant. 

Wherefore,  the  judgment  is  affirmed. 


John  M.  Brown,  for  appellant. 
Cissel  &  Vance,  for  appellee. 


Maky  Gbimes  et  al  v.  William  S.  Gbimes  et  al. 

WiUs— Construction— Devise   to   Wife   for   Her   Separate   Use— Exclusion   of 
Husband. 

A  devise  to  a  wife  which  provided  that  she  should  have  and  enjoy  the 
annual  rents,  hire,  and  interest  of  the  estate,  with  the  privilege  of  dis- 
posing of  it  by  devise  or  gift  as  she  might  desire,  is  held  to  be  a  devise 
for  the  separate  use  of  the  wife  to  the  exclusion  of  her  husband's  marital 
rights  therein. 

APPEAL   FROM   BOURBON    CIRCUIT   COURT. 
June  9,   1868. 

Opinion  of  the  Court  by  Judge  IIardix: 

The  conclusion  of  the  circuit  court  as  to  the  rights  of  the 
appellee  growing  out  of  the  alleged  partnership  between  him  and 
his  father,  is,  we  think,  sustained  by  the  weight  of  the  evidence, 
and  we  perceive  no  error  in  the  judgement  establishing  the  appel- 
lee's right  to  one-half  of  the  gold  on  deposit  with  Bishop  &  Brothers 
of  Cincinnati,  and  to  a  portion  of  the  stock  sold  at  the  sale  of 
John  S.  Grimes,  deed. 

But  we  do  not  concur  in  the  judgment  adjudging  the  appellant 
17 
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M.  E.  Grimes'  claim  for  rents,  interest  and  hire  of  her  estate  in 
the  hands  of  her  husband  as  her  trustee.  The  provision  in  the 
will  of  Nathan  Bayless  that  the  appellant  should  have  and  enjoy 
the  annual  rents,  hire  and  interest  of  the  estate  devised  to  her, 
with  the  privilege  of  disposing  of  it  by  devise  (-r  gift  as  she  might 
desire,  is  we  think,  indicative  of  an  intention  '.o  devise  the  estate 
for  the  appellant's  separate  use  to  the  exclusi*  n  of  her  husband's 
marital  rights  therein;  and  this  construction  io  fortified  by  the 
fact  that  John  S.  Grimes  seems  to  have  recognized  his  wife's 
separate  rights  in  the  estate,  and  accounted  to  ber  for  the  rents, 
hires  and  interest  accruing  prior  to  the  18th  oi  I\iay,  1861,  as 
sufficiently  appears  from  the  receipts  exhibited.  And  under  all 
the  circumstances,  as  the  rents,  interest  and  hires  Jo  not  appear 
to  have  been  accounted  for  as  to  any  time  subsequent  to  the  18th 
of  May  1861,  we  can  see  no  sufficient  reason  for  exempting  the 
trustee's  estate  from  liability,  therefore  or  for  diminishing  or 
reducing  the  same  by  charging  the  appellant  1\\  favor  of  her 
husband's  estate  for  the  expense  of  her  clothing  or  otherwise. 
Her  husband  appears  to  have  been  both  able  and  willing  to 
indulge  her  in  living  in  a  style  appropriate  to  his  station,  and 
position  in  society,  and  there  is  nothing  in  this  record  showing 
either  an  intention  or  a  right  on  the  part  of  her  husband  to  charge 
for  her  support. 

We  think  the  court  erred  in  allowing  credit  to  the  estate  of 
J.  S.  Grimes  for  the  annual  expenses  of  the  appellant  from  and 
after  the  18th  of  May,  1861,  till  his  death. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  in  conformity  to  this  opinion. 

Davis,  for  appellant. 

Prall,  for  appellee. 
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George  W.  Mead  v.  A.  J.  Lansdowne 

Fixtures — Contract  of  Conversion — ^Property  Becoming  Part  of  the  Freehold. 
Mines  and  Mining. 

Under  the  law  of  fixtures,  it  is  held  that  the  placing  on  the  premises 
by  the  lessee  of  impliments  for  the  purpose  of  operating  mines  thereon, 
under  the  contract  of  lease,  would  not  give  the  owner  of  the  freehold 
a  claim  to  the  fixtures,  when  they  can  be  removed  without  causing 
material  injury  to  the  estate.  They  remain  the  unquestionable  property 
of  the  lessee. 

Injunction — Conversion  of  Property  Under — Liability  on  Bond. 

On  the  dissolution  of  an  injunction,  per^nal  property  can  be  surren- 
dered by  the  plaitiff  to  the  defendant;  the  detention  could  not  be  treated 
as  a  conversion  of  them  by  the  plaintiff,  he  being  liable  on  his  bond  in 
consequence  of  the  injunction,  to  the  defendant  for  any  damages  sus- 
tained by   him. 

Contract — Construction — Lease — Fixtures. 

A  contract  for  the  lease  of  a  salt  mine,  amongst  others,  contained  the 
following  clause  "Any  materials  and  implements  the  said  Mead  may 
place  upon  the  premises  for  the  manufacture  of  salt  and  not  counted 
fixtures,  he,  Mead  shall  have  the  right  to  remove  for  his  use,  unless 
said  Dr.  Lansdowne  chooses  to  pay  said  Mead  for  the  same  at  a  fair 
valuation."  Held,  that  this  would  not  vary  the  legal  signification  of 
the  term  "fixtures,"  the  impliments  being  merely  erected  for  the  purpose 
of  trade,  were  subject  to  removal  by  the  tenant. 

APPEAL    FROM    CARTER    CIRCUIT    COURT. 
May  23,  1868. 

Opinion  of  the  Court  by  Judge  Hardin: 

On  the  11th  day  of  January,  1862,  the  parties  Lansdowne 

and  Mead  entered  into  a  contract  whereby  the  former  leased  to 

the  latter  certain  premises  described  as 

"Dr.  Lansdowne's  salt  furnace,  with  all  the  appurtenances 
thereto  belonging,  together  with  salt  wells  sufficient  for  the 
manufacture  of  salt  at  said  furnace  and  the  privilege.^' 

of  using  coal,  &c.,  in  the  business  of  making  salt     Also 

"the  house  and  premises  thereto  belonging,  known  as  the 
said  Dr.  Lansdowne's  new  store." 

for  three  years  from  said  date, 

4n  consideration  of  the  said  Mead  building  a  yard  fence 
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around  said  house  and  putting  it  in  general  good  repair.  Also 
to  construct  a  salt  furnace  for  the  manufacture  of  salt  at 
the  furnace  above  described  and  opening  and  working  such 
wells  as  the  said  Mead  may  deem  most  expedient." 
The  parties  further  stipulated: 

"that  if  the  said  Mead  at  any  time  abandons  the  manufac- 
ture of  salt  more  than  temporarily,  he  relinquishes  all  claim 
to  this  house,  the  said  Dr.  Lansdowne  reserves  the  right  to 
sink  a  shaft  in  any  of  the  above  wells  by  giving  to  said  Mead 
notice  of  such  intention  in  time  that  said  Mead  may  in  a 
reasonable  time  abandon  such  well,  and  if  at  any  time  the 
said  Dr.  Lansdowne  sells  his  farm,  he  reserves  the  right  to 
discontinue  this  lease  upon  first  paying  the  said  Mead  for 
his  improvements  and  the  value  of  his  interest  in  this  house, 
the  said  Mead  returning  to  said  Dr.  Lansdowne  the  above 
premises  together  with  all  kettles  and  tools  that  said  Dr. 
Lansdowne  may  furnish  said  Mead,  in  as  good  order  as  they 
are  now,  and  said  Dr.  Lansdowne  to  have  peacable  possession 
of  the  same.  Any  materials  and  implements  the  said  Mead 
may  place  upon  the  premises  for  the  manufacture  of  salt 
and  not  counted  fixtures,  he.  Mead,  shall  have  the  right  to 
remove  for  his  use,  unless  said  Dr.  Lansdowne  chooses  to 
pay  said  Mead  for  the  same  at  a  fair  valuation." 

Under  said  contract  Mead  entered  into  possession  of  the  leased 
premises  and  engaged  in  the  manufacture  of  salt;  in  the  mean- 
time making  repairs,  and  providing  salt  pans  and  implements 
for  use  in  said  business  in  addition  to  thpse  of  Lansdowne,  which 
were  on  the  premises  at  the  date  of  lease. 

On  the  14th  day  of  December,  1864,  Lansdowne  filed  a  peti- 
tion in  equity  against  Mead  exhibiting  their  said  contract  and 
alleging  that  the  defendant  was  then  about  removing  from  the 
leased  premises  a  portion  of  the  fixtures  pertaining  to  the  free- 
hold, including  certain  salt  pans  claimed  by  the  plaintiff  as 
fixtures,  and  to  prevent  such  removal  he  sued  out  an  order  of 
injunction  by  which  Mead  was  inhibited  from  removing  any  fix- 
tures, implements,  materials,  tools  or  other  things  used  or 
necessary  for  the  manufacture  of  salt  on  said  premises  or  situated 
thereon  or  in  any  wise  pertaining  thereto,  until  the  further  order 
of  the  court. 
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It  appears  that  amongst  the  articles^  the  defendant  was  thus 
rstrained  from  removing  there  were  six  salt  pans  and  various 
other  implements  which  he  had  purchased  for  use  in  the  manu- 
facture of  salt,  and  which  he  claimed  as  his  own  property, 
insisting  that  they  were  not  fixtures,  and  that  he  had  a  right  to 
remove  them  unless  the  plaintiff  would  purchase  them,  as  he 
might  according  to  the  contract,  and  for  the  apparent  purpose 
of  requiring  the  plaintiff  to  elect  to  purchase  them  or  allow  the 
defendant  to  remove  them,  he  caused  to  be  served  on  the  plaintiff 
the  following  written  notice  on  the  20th  day  of  December,  1864: 
''Dt,  a.  J.  Lansdowne: 

^*Take  notice  that  I  expect  to  remove  my  pans  and  other 
implements  unless  you  see  proper  to  buy  them. 

"Yours  respectfully, 

"G.  W.  Mead."- 

And  subsequently  Mead  filed  an  answer  denying  the  alleged 
intention  on  his  part  to  remove  any  property  which  the  plaintiff 
had  a  right  to  claim,  and  controverting  the  plaintiff's  claim,  and 
alleging  his  ownership  to  said  pans  and  implements. 

In  the  meantime,  Lansdowne  brought  an  ordinary  action 
against  Mead  for  alleged  breaches  of  said  contract,  in  failing  to 
construct  a  furnace,  build  a  yard  fence  and  repair  the  premises, 
according  to  his  undertaking,  and  for  waste  and  damages  occa- 
sioned by  the  conversion  or  destruction  of  the  property  by 
Lansdowne. 

In  this  action  ^Mead  filed  an  answer  controverting  the  material 
averment  of  the  petition,  and  upon  a  counter-claim  against  Lans- 
downe sought  to  recover  against  him  the  value  of  said  salt  pans 
and  other  property  of  which  the  plaintiff  acquired  possession  with 
the  leased  premises,  by  means  of  the  injunction  which  prevented 
their  removal,  and  for  loss  occasioned  by  the  interruption  and 
suspension  of  defendant's  business  before  the  expiration  of  the 
lease,  by  the  execution  of  the  injunction. 

This  action  having  been  transferred  to  equity,  and  consolidated 
with  the  injunction  suit,  the  two  causes  were  referred  to  a  com- 
missioner to  audit  the  claims  of  the  parties,  whose  report  sustained 
the  claim  of  Lansdowne  to  five  of  the  salt  pans  which  had  been 
placed  in  the  furnace  and  used  by  Mead  in  said  business,  and 
stated  the  account  between  the  parties  as  follows : 
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^Tlaintiff's  claim: 

To  not  having  house  in  repair $102.00 

To  fence  around  house   25.00 

To  1   Hydrometer    1.50 

$128.50 
"To  be  credited  by: 

Amount  in  Schedule,  Ky $66.50 

Amount  of  one  broken  salt  pan,  1300  lbs.,  at  2^^ .     33.75 


$100.25 
Showing  a  balance  of  $28.25  in  favor  of  Lansdowne  after 
allowing  Mead  credit  by  the  broken  salt  pan,  not  used,  and 
certain  tools  and  implements,  withheld  under  the  injunction  which 
in  the  opinion  of  the  commissioner  did  not  belong  to  Lansdowne 
under  the  contract 

In  April,  1866,  the  court,  on  exceptions  of  both  parties,  to  the 
commissioner's  report,  adjudged  in  substance  as  follows: 

1.  With  respect  to  the  salt  pans,  that  the  contract  did  not  vary 
the  legal  signification  of  the  term  "fixtures"  by  which  machinery 
attached,  as  the  salt  pans  were,  did  not  vest  in  the  landlord  on 
the  determination  of  the  lease,  but  being  merely  erected  for  the 
purposes  of  trade,  were  subject  to  removal  by  the  tenant.  But 
the  plaintiff  then  offering  in  court  to  relinquish  the  possession  of 
the  pans  to  Mead,  the  court  allowed  him  to  do  so,  and  refused  to 
charge  him  with  the  value  of  the  pans  as  proved  at  the  time  they 
came  to  his  possession. 

2.  The  court  held  Mead  chargeable  with  $30  for  the  value  of 
certain  iron  rods  converted  into  laths  for  his  use  on  the  ground 
that  the  rods  belonged  to  Lansdowne. 

3.  The   court  further   adjudged   that   instead   of  the   sum   of 
$128.50  (including  $1,50  for  a  hydrometer)  as  allowed  to  Lans- 
odwne  by  the  commissioner  for  the  failure  to  make  the  fence  and 
repair  the  house,  the  defendant  should  be  charged  $225  for  such 
failure,  besides  the  item  of  $1.60,  and  thus  fixing  the  amount  of 
charges  against  the  defendant  at  $256.50,  and  allowing  him  credit 
by  $66.50  as  fixed  by  the  commissioner;  the  court  rendered  a 
judgment  against  Mead  for  $190,  and  for  three-fourihs  of  the 
costs,  and  discharged  said  injunction.     And  from  this  judgment 
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Mead  has  appealed  to  this  court,    and    Lansdowne    also  seeks  a 
reversal  by  cross  appeal. 

Before  disposing  of  the  questions  raised,  as  to  Mead's  right  to 
remove  the  salt  pans  and  implements  claimed  by  Lansdowne  as 
fixtures,  we  will  examine  the  judgment  so  far  as  it  modifies  the 
statement  of  account  between  the  parties,  made  by  the  com- 
missioner. 

It  seems  to  us  the  adjustment  reported  by  the  commissioner 
showing  a  balance  of  $28.25  in  favor  of  Lansdowne,  was  as  favor- 
able to  him  as  should  have  been  adjudged  by  the  court.  The 
additional  charge  of  $30  for  iron  rods  seems  not  to  have  been 
authorized  by  the  evidence,  but  on  the  contrary,  it  appears  that 
the  rods  were  Mead's  own  property,  and  never  belonged  to  Land- 
do-  ^  .le. 

And  the  stuns  charged  to  Mead  by  the  commissioner  amounting 
to  $127  for  failing  to  repair  the  house  and  fence,  ought  not,  from 
the  evidence,  to  have  been  increased  by  the  court ;  the  balance  in 
favor  of  Lansdowne,  on  the  adjustment  of  these  accounts,  should 
therefore  have  been  $28.25,  as  reported  by  the  commissioner, 
instead  of  $190  as  adjudged  by  the  court. 

We  concur  with  the  court  below  that  the  contract  did  not  alter 
the  rights  of  the  parties  with  respect  to  the  salt  pans  and  imple- 
ments under  the  law  of  fixtures,  and  whether  Mead  had  a  right  to 
remove  them  or  not,  depends  on  the  solution  of  the  question  wheth- 
er considering  the  purpose  for  which  thisy  were  used  and  other  cir- 
cumstances attending  their  annexation  to  the  premises,  the 
property  in  them  remained  in  Mead,  or  became  vested,  iii  the  owner 
of  the  freehold.  And  as  it  appears  that  they  were  placed  on  the 
premises  by  Mead,  to  be  used  in  the  business  or  trade  of  making 
salt,  and  might  be  removed  without  causing  material  injury  to  the 
estate,  the  continuance  of  Mead's  property  in  them,  and  his  right 
to  remove  them,  were  unquestionable.  (Ferard's  Law  of  Fixtures, 
48.)  It  seems  to  us,  also,  that  the  court  did  err  in  allowing  Lans- 
downe to  elect  to  surrender  the  possession  of  the  five  salt  pans  to 
Mead,  upon  the  dissolution  of  his  injunction.  He  being  liable  on 
the  injunction  bond  for  the  damages  sustained  by  Mead  in  conse- 
quence of  the  injunction,  no  injustice  was  done  to  Mead,  by  the 
lefusal  of  Ite  court  to  treat  the  detention  of  the  pans  under  the 
injunction  as  a  conversion  of  them  by  Lansdovme.    Tf  Mead  has 
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sustained  loss  in  consequence  of  the  wrongful  suing  out  of  the 
injunction,  he  has  his  remedy  by  an  action  on  the  bond. 

Both  parties  have  complained  of  the  judgment  on  other  grounds 
than  those  we  have  considered,  but  we  have  failed  U>  perceive 
any  substantial  error  not  already  indicated. 

But  for  the  errors  suggested,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

And  on  the  cross  appeal  the  judgment  is  affirmed. 


Ireland,  for  appellant. 

James  and  Rise  &  Dulin,  for  appellee. 


Jeptha  Estes  v.  Wm.  D,  Abbott. 

BiUs  and  Notes — Waiver  of  Claim  for  Set — Off — ^Assignment — ^Declaration  in 
Presence  of  Purchaser. 

Where  the  maker  of  a  note  is  present  when  a  transfer  thereof  is  made 
from  one  holder  to  another,  and  offers  no  objections  thereto,  but  says 
that  the  note  is  good  and  offers  to  settle  it  by  delivery  to  the  holder 
of  other  collateral  therefor,  he  will  be  considered  as  having  waived  any 
claims,  demands,  or  off-aets  he  may  have  to  the  note. 

APPEAL  FEOM  OWEN  CIBCUIT  COUBT. 
June  15,  1868. 

Opinion  of  the  Couet  by  Judge  Peters: 

Appellant  purchased  of  K.  A.  Jameson  a  tract  of  223  acres  of 
land  in  Owen  comity,  for  which  he  was  to  pay  $12  per  acre  in 
three  installments,  about  $1,000  of  the  price,  which  was  the  first 
installment,  was  to  be  applied  to  redeem  the  land,  Grover  having 
purchased  it  at  a  sheriff's  sale  for  less  than  two-thirds  of  its  value, 
and  the  residue  of  the  price  was  divided  into  two  equal  instal- 
ments, for  which,  notes  were  executed  by  appellant  payable  to  J. 
W.  Jones,  a  name  suggested  by  Jameson,  and  perhaps  there  was 
no  such  man;  but  whether  there  was  or  not,  he  was  not  present 
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when  the  notes  were  executed;  they  were  delivered  to  Jameson, 
and  Jones  has  never  come  forward  to  claim  them. 

The  note  which  matured  first,  being  for  $837.60,  was,  by  Jame- 
son, placed  in  the  hands  of  Holeman  Tackett,  in  a  debt  of  $160 
he  had  paid  for  Jameson,  and  residue  thereof  was  to  be  applied 
to  the  payment  of  debts  of  Jameson,  for  which  appellee  Abbott  was 
bound  as  his  surety,  and  which  he  has  since  paid. 

Tackett  subsequently  delivered  the  note  to  Abbott,  who  brought 
this  suit  against  Estes  to  coerce  the  payment  thereof,  and  he  resists 
a  judgment  against  him  on  the  ground  that  he  had  advanced  money 
to  Jameson,  and  paid  it  out  to  his  use  to  within  about  $14  of  the 
whole  amount  of  the  notes,  and  pleads  said  advancements  as  a  set 
off,  against  this  nota 

Judgment  was  rendered  in  favor  of  Abbott  in  the  court  below, 
and  Estes  has  appealed. 

H.  Tackett  proves,  that  when  the  note  was  delivered  to  Abbott, 
Estes  was  present,  and  did  not  claim  any  off  set  against  it,  but 
said  it  was  good,  and  offered  a  note  he  held  on  Dr.  Smith  to  Abbott 
in  part  satisfaction  of  this  note,  the  note  on  Smith  being  for  $500 
for  land  as  he  said,  and  his  own  note  for  the  balance  to  make  up 
the  amount  of  the  note  Abbott  held  on  him,  which  offer  Abbott 
declined. 

Abbott  had  paid  to  Tackett  the  $150  which  Jameson  owed  him, 
and  took  the  note  on  Estes  to  himself,  and  had  paid,  as  the  evidence 
showed,  more  for  Jameson  than  the  note  on  Estes  amounted  to. 

If  it  be  conceded  that  Estes  had  advanced  the  amounts  he  claims 
to  have  done  to  Jameson,  before  Abbott  got  the  note,  his  declara- 
tion to  Abbott  when  Tackett  delivered  it  to  him,  that  it  was  good, 
and  his  offer  to  arrange  and  settle  it  by  given  to  him  Smith's 
note  and  his  own  for  the  residue  of  the  debt,  were  a  waiver  of  any 
off  set  he  had  against  the  note,  and  especially  as  by  his  declarations 
it  must  be  presumed  Abbott  advanced  to  Tackett  the  $150  which 
Jameson  owed  him  to  get  the  whole  of  the  note;  and  any  subse- 
quent payments  he  may  have  made,  he  could  have  no  pretense  to 
claim  a  credit  for. 

But  Tackett,  Wilson  and  others,  who  also  purchased  land  from 
Jameson,  executed  their  notes  for  a  part  of  the  purchase  money  to 
Estes  by  direction  of  Jameson,  which  notes  were  for  sums  sufficient 
to  indemnify  Estes  for  the  amounts  claimed  to  have  been  advanced 
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by  him  to  Jameson,  and  he  does  not  show  satisfactorily  how  that 
money  was  appropriated. 

As  to  the  note  for  the  last  installment,  he  never  claimed  to  have 
paid  anything  on  it 

We  concur  with  the  circuit  judge  in  his  conclusions.  Where- 
fore the  judgment  is  affirmed. 


Craddock,  for  appellant. 
Lindsey,  for  appellee. 


CnKiSTOPHEK  Weight  v.  Michael  Xevill  et  al. 

Exempt  Property — ^Right  of  Husband  to  Convey  Same  for  Use  of  Wife. 

Property  that  is  exempt  from  Uability  for  the  debts  of  the  husband, 
can  be  conveyed  in  trust  for  the  use  of  the  wife,  and  a  subsequent  at' 
tempt  to  create  a  line  upon  same  by  the  husband  would  not  affect  the 
title  he  had  already  conveyed. 

APPEAL  FROM  JEFFEKSOX  CIBCUIT  COURT.  CHANdEEY  DIVISION. 
September  28,  1868. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

Whether  the  deed  of  trust  from  Michael  Carroll  to  Nevill  was  or 
not  fraudulent  as  to  the  debt  of  the  appellant,  so  far  as  it  embraced 
property  which  was  liable  to  Carroll's  debts,  as  it  appears  that 
the  horse  and  cow  in  controversy  were  exempt  from  liability  for 
his  debts  under  the  exemption  laws,  he  had  a  right  to  convey  them 
in  trust  for  the  use  of  his  wife,  and  his  subsequent  attempt  to 
create  a  lien  upon  them  in  favor  of  appellant  did  not  aflFect  the 
title  he  had  already  conveyed. 

It  seems  to  us  therefore  the  action  was  properly  dismissed. 

Wherefore,  the  judgment  is  aflSrmed. 

John,  K.  Oreene,  for  appellant 
J.  0.  Wilson,  for  appellee. 
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Andbew  Feeguson  v.  Thomas  J.  Griffith. 

Usury — ^Voluntary  Payment  on  Note  Before  Due,  Does  Not  Stop  Interest— 
Jurisdiction  of  Appellate  Court. 

The  voluntary  payment  on  a  note  before  its  maturity,  gives  the  payor 
no  right  to  stop  the  inere^t;  therefore  only  so  much  as  was  paid  over 
and  above  the  legal  interest,  on  the  sum  borrowed,  would  be  usurious. 
An  over-payment  thus  made  of  $48.03  is  a  sum  of  which  the  Appellate 
Court  has  no  jurisdiction. 

APPF.Ai,  fbom  jeffeeson  cibcuit  couet,  chanceey  division. 

September  26,  1868. 
Opinion  of  the  Coubt  by  Judge  Williams: 

The  debt  and  mortgage  by  Ferguson  and  wife  to  GriflSth  was 
not  due  until  September  12th,  1867.  They  had  stipulated  to  pay 
Griffith  interest  until  that  day  for  the  use  of  the  loaned  money, 
a  voluntary  payment  prior  thereto  gives  them  no  right  to  stop  the 
interest,  therefore,  only  so  much  as  was  paid  over  and  above  legal 
interest,  on  the  sum  borrowed,  until  September  12th,  1867,  was 
usurious.  The  payment  of  three  himdred  dollars  July  25,  there- 
fore, only  included  $21.78  of  usury,  the  amount  loaned  on  one 
year's  time  being  $262.50,  which  sum  added  to  the  attorney  fee 
of  $25,  also  voluntarily  paid  according  to  a  covenant  in  the  mort- 
gage, and  interest  on  both  sums  from  date  of  payment  until  the 
rendition  of  the  judgment,  January  3,  1868,  would  only  make 
$48.03,  a  sum  which  this  court  has  not  jurisdiction,  therefore  the 
appeal  is  dismissed. 

Worthington,  for  appellant. 

Harrison  &  Bennett,  for  appellee. 
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MiiXY  H.  Dean  v.  Maeansey  Bf.at*u 

Wills — ReTOcation — Writing  Must  be  Executed — ^Proof. 

A  paper  cannot  be  regarded  as  a  revocation  of  a  will  previously  made, 
unless  it  was  in  fact  a  will  or  codicil,  or  a  writing  declaring  an  intention 
to  revoke  the  former  will,  and  executed  in  the  manner  in  which  a  will  is 
required  to  be  executed,  and  that  without  proof  of  the  contents  of  the 
paper,  it  could  not  constitute  a  valid  revocation  in  either  of  those  lorms. 

APPEAL  FBOM  PENDLETON  CIECUIT  COUBT. 
June  22,  1868. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  was  a  controversy  as  to  the  validity  of  a  paper  purporting 
to  be  the  will  of  William  Angell,  which  was  propounded  by  tho 
appellee,  Maransey  Beall,  and  contested  by  Milly  H.  Dean,  the 
testator's  daughter  and  only  heir  at  law. 

It  was  proved  in  the  circuit  court  that  both  the  body  and  signa- 
ture of  said  paper  was  in  the  hand-writing  of  William  Angell,  and 
the  evidence  as  to  his  capacity  to  make  a  will  at  the  time  does  not 
admit  of  controversy. 

But  the  groimd  relied  on  for  setting  the  will  aside  appears  to 
have  been  that,  in  the  fall  of  1866  and  nearly  ten  years  after  tho 
date  of  the  will,  the  testator  constructively  revoked  it  by  the  exe- 
cution of  another  will. 

There  is  proof  in  the  record  that  the  testator  in  the  fall  of  1866, 
complained  that  Mrs.  Beall  had  secreted  his  will,  and  that  he  wrote 
a  paper  which  he  represented  to  be  another  will,  and  which  was 
afterwards  destroyed  either  by  him  or  Mrs.  Beall.  But  although 
one  of  the  witnesses  seems  to  have  read  some  part  of  it,  it  does 
not  appear  to  have  been  oflFered  for  probate,  nor  are  there  such 
facts  disclosd  in  this  record  as  to  authorize  its  establishment  as  a 
will.  And  although  it  sufficiently  appears  that  William  Angell 
wrote  the  last  named  paper,  and  spoke  of  it  as  his  will,  it  is  not 
entirely  certain  from  the  evidence  that  he  did  not  do  so  for  the 
purpose  of  alarming  or  restraining  Mrs.  Beall,  whom  he  charged 
with  having  become  unkind  to  him,  after  the  date  of  his  former 
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will,  in.  which  a  provision  was  made  for  her,  rather  than  to  make 
a  valid  testamentary  paper  to  be  preserved  and  carried  out  as 
his  will. 

But  whatever  may  have  been  his  intention,  in  writing  that 
paper,  and  however  it  may  have  been  destroyed,  it  is  plain  that 
it  could  not  be  established  as  a  will  upon  the  evidence  in  this  cause 
for  the  reason  that  its  contents  are  not  disclosd. 

According  to  sections  9  and  10,  of  chapter  106,  of  the  Revised 
Statutes,  said  paper  could  not  be  regarded  as  a  revocation  of  the 
will  previously  made,  unless  it  was  in  fact  a  will  or  codicil,  or  a 
writing  declaring  an  intention  to  revoke  the  will,  and  executed  in 
the  manner  in  which  a  will  is  required  to  be  executed.  And  it  is 
clear  that  without  proof  of  the  contents  of  the  paper  it  could  not 
constitute  a  valid  revocation  of  the  will  in  either  of  those  forms. 

It  seems  to  us,  therefore,  that  the  judgment  establishing  the 
paper  propounded  as  the  last  will  and  testament  of  William 
Angell,  deceased,  is  in  conformity  with  the  law  and  facts  of  the 
case,  and  consequently  said  judgment  is  affirmed. 


Lee,  for  appellant 

Ireland  &  Duncan,  for  appellee. 


Jesse  C.  Flynn  v,  Thos.  Haet. 

Fraudulent  Conveyance — ^Rights  of  Creditors. 

D.  A.  Davis  purchased  some  land  from  one  Calzer  and  received  a  title 
bond  therefor,  and  shortly  thereafter  assigned  said  bond  to  his  father- 
in-law,  the  appellant.  Davis  appeared  to  have  been  insolvent  at  the  time 
of  the  purchase  and  the  transfer  of  the  bond,  but  continued  to  occupy 
the  land,  and  made  the  payments  due  to  Calyer  as  part  of  the  purchase 
price  for  some  time  after  the  transfer  of  said  bond  to  appellant.  Held, 
that  the  assignment  of  the  bond  was  fictitious  and  fraudulent  as  to 
creditors. 

APPEAL    FROM    PULASKI    CIRCUIT    COURT. 
June  12,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 
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The  continued  occupancy  of  the  land  by  D.  A.  Davis  after  his 
purchase  from  Calyer,  together  with  the  payments  made  by  him  to 
his  vendor  after  the  date  of  his  assignment  of  Calyer's  title  bond 
to  his  father-in-law,  Flynn,  connected  with  his  insolvent  condition 
and  total  absence  of  any  evidence  of  payment  of  the  consideration 
set  up  by  Flynn  to  him,  and  the  inconsistency  of  Flynn's  answer 
in  saying  that  Davis  still  owed  about  $180  when  the  bond  was 
assigned  to  him  in  1864,  the  real  date  of  the  assignment  being 
February  3,  1865,  and  all  the  payments  being  made  in  December, 
1864,  January,  1866,  and  January,  1866,  but  the  $250  paid  at  the 
time  of  the  purchase  by  Davis  from  Calyer  and  these  all  being 
made  by  Davis,  leaves  but  little  room  to  doubt  that  the  whole 
arrangement  between  Davis  and  Flynn  Was  fictitious  and  for  the 
fraudulent  purpose  of  preventing  a  sale  of  the  land  by  Davis* 
creditors. 

Wherefore,  the  judgment  is  affirmed. 


James,  Moore,  for  appellant. 
Vaulwinkle,  Fox,  for  appellees. 


James  Dykes  v.  F.  Blakemore. 

Landlord  and  Tenant — ^Discharge  of  Liability  by  Payment  by  Toiant  to  Hus^ 
band — ^Death  of  Husband.  Husband  and  Wife — ^Power  of  Husband  Over 
Wifes'  Estate— Rent  CoUected  by  Husband. 

Though  under  the  revised  Statutes,  the  husband  cannot  sell  his  wifes' 
land,  nor  can  they  be  sold  for  his  debts;  he  has  only  the  use  of  them; 
when  they  are  leased  by  the  husband  for  a  period  not  greater  than  three 
years  and  he  receives  the  rent  therefor,  such  a  payment  woud  discharge 
the  tenant  from  all  liability  to  pay  it  again  to  the  wife,  or  any  one  else, 
in  case  of  death  of  the  husband. 

Same — ^Assignee  of  Rent  Note. 

As  to  the  residue  of  rent,  evidenced  by  a  note  to  the  husband,  the  wife 
i^  entitled  to  the  same:  Even  though  the  note  be  not  assigned  by  the 
husband  and  should,  at  his  death,  pass  to  his  personal  representative,  he 
could  not  have  collected  it  because,  upon  the  death  of  the  husband,  the 
wife  became  entitled  to  the  uncollected  rent  and  the  assignee  of  the  note 
took  it  subject  to  that  contingncy. 
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APPEAL  FBOM  CLARKE  CIRCUIT  COURT. 
June  24,  1868. 

Opinion  op  the  Court  by  Judge  Peters: 

« 

ft  is  certainly  true  that  the  estate  which  a  husband  acqiures  in 
the  lands  of  his  wife  by  the  marriage  since  the  adoption  of  the 
Revised  Statutes,  is  essentially  different  from  that  acquired  by 
the  husband  previous  to  their  adoption.  Instead  of  an  estate  in 
her  lands  during  their  joint  lives,  which  he  could  sell  or  dispose  of 
and  Vhich  could  be  sold  for  his  debts,  he  can  not  now  sell  them, 
nor  can  they  be  sold  for  his  debts,  he  only  has  the  use  of  them, 
and  can  lease  them  for  not  more  than  three  years  at  a  time ;  that 
he  can  do,  and  receive  the  rent.  Sect.  1,  Art,  2,  Chap,  47, 
2  Vol  pp  8. 

By  this  enactment  the  power  of  the  husband  over  the  estate  of 
his  wife  was  greatly  restricted.  But  when  he  leases  his  wife's 
land,  for  not  more  than  three  years  at  a  time,  he  is  in  express 
language  authorized  by  the  statute  to  receive  the  rent.  What 
would  be  the  effect  of  the  death  of  the  husband  before  the  end  of 
the  term  as  to  the  rights  of  the  tenant  for  three  years,  and 
whether  it  would  terminate  the  lease,  we  need  not  express  any 
opinion,  as  that  question  is  not  involved  in  this  case.  But  as  the 
husband  has  the  right,  by  the  statute,  to  receive  the  rent  when  the 
lease  is  not  for  a  greater  term  than  three  years,  a  pajonent  of  it 
to  him  by  the  tenant  would  discharge  the  tenant  from  all  liability 
to  pay  it  again  to  the  wife,  or  any  one  else,  in  case  of  the  death 
of  the  husband.  As  therefore  appellant  had  paid  t6  the  husband 
of  Mrs.  Blakemore  fifty  dollars  on  the  rent  of  the  land,  he  was 
entitled  to  a  credit  for  that  sum. 

As  to  the  residue  of  the  rent  for  which  appellant  executed  his 
note,  Mrs.  Blakemore  was  entitled  to  the  same.  If  it  had  not 
been  assigned  by  Blakemore ;  and  had  passed  to  his  personal  rep- 
resentative, he  could  not  have  collected  it;  because  upon  the 
death  of  her  husband,  Mrs.  Blakemore  became  entitled  to  the 
uncollected  rent,  and  the  assignee  of  the  note  took  it  subject  to 
that  contingency. 

As  the  instructions  to  the  jury  are  in  conflict  with  these  views, 
the  judgment  is  reversed  and  the  cause  is  remanded  with  instruc- 
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tions  to  award  a  new  trial  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


B.  F.  Buckner,  for  appellant, 
J.  Simpson,  for  appellee. 


Maky  Cubby  v.  Peteb  McKinly. 

Competency  of  Witnesses  Interested  in  the  Issue— Parties  to  the  Suit. 

Two  witnesses,  interested  in  the  issue  in  a  suit,  on  which  they  were 
called  to  teatify,  showed  by  their  own  testimony  that  they  were  not  the 
immediate  warrantors  of  the  soundness  of  a  horse,  the  possession  of 
which  was  the  controversy  in  the  case,  but  they  both  testified  that  they 
"felt  that  they  were  interested  in  the  result  of  the  suit  ."as  they  would  no 
doubt  be  called  upon  for  retitution  in  case  the  suit  was  decided  adversely 
to  their  respective  warrantors.  Held,  that  the^r  interest  in  the  contro- 
versy, as  disclosed  by  them,  was  of  such  a  certain  nature  as  to  render 
them  incompetent,  though  it  is  held  in  Easley's  Exors.,  v.  Easly,  18  B. 
Monroe,  04,  that  a  remote  contingent  interest  in  the  decision  of  a  suit 
does  not  render  a  witness  incompetent,  but  is  an  objection  which  goes 
only  to  his  credibility. 

APPEAL   FBOM    BUSSELL   CIRCUIT    COURT. 
June  11,  1868. 

Opinion  of  the  Court  by  Judge  Haedin  : 

This  was  an  ordinary  suit  against  the  appellant,  to  recover  from 
her,  an  ^iron  gray  mare"  claimed  by  the  appellee;  and  it  resulted 
in  a  judgment  for  the  plaintiif,  from  which  this  appeal  is 
prosecuted. 

The  grounds  of  the  motion  for  a  new  trial,  which  was  over- 
ruled, called  in  question  the  ruling  of  the  court  on  several  points 
raised  in  the  progress  of  the  trial,  upon  which  exceptions  were 
taken  to  the  opinion  of  the  court.  Such  of  these,  only  as  are 
deemed  material  or  important,  will  be  considered  in  this  opinion. 

Several  witnesses  were  introduced  by  the  plaintiff,  who  were 
objected  to  as  incompetent,  on  the  grounds  which  were  disclosed 
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by  them,  on  preliminary  examination,  which  showed  that  each 
of  them  was  a  remote  vendor  of  the  plaintiff,  as  to  the  mare  he 
claimed,  as  the  same  in  controversy,  having  severally  sold  and 
delivered  her  for  a  valuable  consideration,  with  an  implied  war- 
ranty of  the  title,  which  is  the  same  under  which  the  plaintiff 
plaimed.  One  of  these  witnesses,  George  Wallen,  testified  that  "he 
felt  that  he  was  interested  in  the  result  of  this  suit,"  and  if  it 
was  dcided  adversely  to  the  plaintiff  he  would  be  bound  to  refund 
the  price  he  had  received  for  the  mare,  of  $125-,  and  another  of 
them,  who  was  the  immediate  vendor  of  Wallen,  testified  that  he 
felt  he.  would  be  responsible  to  Wallen,  if  the  case  should  be 
decided  in  favor  of  the  defendant.  Were  these  witnesses  dis- 
qualified by  the  interest  thus  disclosed  by  them  in  the  result  of 
the  action? 

A  remote  contingent  interest  in  the  decision  of  a  suit  does 
not  render  a  witness  incompetent,  but  is  an  objection  which  goes 
only  to  his  credibility;  (Easly's  Exors.  vs.  Easly  18  B.  Monroe 
94).  But  although  the  witnesses  were  not  parties  to  the  issue, 
on  which  they  were  called  to  testify,  and  neither  of  them  was  the 
immediate  warrailtors  of  the  mare  to  the  plaintiff,  it  seems  to  us 
their  interest  in  the  controversy  as  understood  and  disclosed  by 
them,  was  of  such  a  certain  nature  as  to  render  them  incompetent. 

By  the  6th  division  of  section  670  of  the  Civil  Code,  as  it  has 
been  construed  by  this  court,  (Chenowith  vs.  Fielding  12  Met. 
519)  persons  who  are  interested  in  an  issue,  although  not  parties 
to  the  suit,  are  incompetent  to  testify  in  behalf  of  themselves; 
or  in  other  words  to  testify  in  favor  of  a  party  in  whose  success 
in  the  case,  they  have  a  certain  interest. 

From  this  view  it  resulted,  that  the  court  erred,  in  over-ruling 
the  objection  to  the  competency  of  the  witnesses  referred  to,  and 
in  permitting  them  to  testify,  notwithstanding  the  objection. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  further  proceedings  not  inconsistent  with 
this  opinion. 

Gamett  &  Baker,  Barmlette,  for  appellant, 
James,  Owsley,  for  appellee. 
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Jonathan  K.  Bailey  et  al  v.  Geoege  B.  Howard. 

Warranty — Purchaser  of  Slaves  Took  Them  Subject  to  any  Change  in  the 
Law— Contract— Contingency. 

The  purchasers  of  slaves,  whilst  slavery  was  an  institution  of  this 
State,  took  them  subject  to  any  change  in  the  law  by  which  «uch  prop* 
erty  was  held,  unless  they  expressly  provided  in  their  contract  for  the 
contingency. 

APPEAL  FKOM  HABLAN  CIBCUIT  COURT. 
June  8,  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  is  an  action  on  a  note  executed  by  appellants  to  appellees 
as  the  executors  of  J.  Kelly,  deceased,  on  the  15th  of  February, 
1S61,  and  due  twelve  months  thereafter  for  the  price  of  a  slave 
Caroline,  of  the  estate  of  their  testator. 

Two  grounds  of  defense  are  relied  upon.  First,  that  at  the  time 
of  the  sale,  appellees  warranted  said  Caroline  to  be  a  slave  for  life, 
and  by  the  adoption  of  the  amendment  to  the  Constitution  of  the 
United  States,  whereby  slavery  was  abolished,  and  Caroline  was 
emancipated,  their  covenant  of  warranty  was  broken.  Second, 
that  George  B.  Howard  had  paid  to  Mrs.  Kelly,  the  widow  of 
appellees'  testator,  $500  which  should  be  credited  on  the  note, 
she  having  an  interest  in  the  fund  as  a  legatee  of  testator. 

Giving  to  appellants  the  benefit  of  the  most  latitudinous  cou- 
struction  that  the  language  in  which  they  allege  the  bill  of  sale 
was  written,  will  admit  (for  the  document  is  not  filed),  and  it 
only  amounts  to  a  warranty  that  Caroline,  at  the  date  of  the  sak», 
was  a  slave  for  life ;  her  statiLS  at  that  time,  was  the  subject  about 
which  they  contracted,  and  until  it  is  shown,  that  it  was  different 
from  which  appellees  warranted  it  to  be,  there  cannot  be  a  breach 
of  the  covenant  of  warranty.. 

It  is  not  alleged  that  appellees  expressly  covenanted  that  the 
Constitution  and  Laws  of  Kentucky  by  which  slavery  was  tolei- 
ated,  should  never  be  changed,  and  the  law  would  not  imply  an 
undertaking  of  that  sort  from  the  terms  of  the  bill  of  sale  as 
stated  in  the  answer. 
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The  purchasers  of  slaves,  whilst  slavery  was  an  institution  of 
the  state,  took  them  subject  to  any  change  in  the  laws  by  which 
such  property  was  held  that  the  people  of  the  United  States,  or 
their  legally  constituted  agents  might  make,  unless  they  expressly 
provided  in  Iheir  contract  for  the  contingency,  and  as  it  is  not 
alleged  that  Caroline  was  not  at  the  date  of  the  bill  of  sale  a 
slave  for  life,  according  to  the  laws,  as  then  in  force  in  Kentucky, 
that  portion  of  the  defense  was  unavailing. 

As  to  the  second  ground  relied  upon,  it  is  sufficient  to  say  ri  at 
as  the  payment  relied  upon  was  to  Mrs,  Kelly,  and  she  undertook 
that  a  credit  should  be  allowed  therefor  on  the  note,  appellants 
must  look  to  her  if  appellees  who  are  and  were  then  the  legal 
holders  of  the  note  refuse  as  they  do,  to  allow  them  a  credit  for 
the  amount  paid..  As  to  the  validity  of  the  alleged  contract,  and 
the  effect  of  the  payment  to  her  of  Confederate  money,  they  are 
questions  which  will  be  considered  and  determined  when  they  are 
properly  presented  to  this  court  for  adjudication.  It  results  from 
what  has  been  said  that  the  circuit  judge  erred  in  over-ruling 
appellants'  demurer  to  the  answers  of  appellees.  Wherefore,  the 
judgment  is  reversed,  and  the  cause  remanded  with  directions  to 
sustain  the  demurrer  to  the  original  and  amended  answers  and 
further  proceedings  consistent  with  this  opinion. 

James  &  Farmer,  for  appellant. 

Rodman,  for  appellee. 


A.  G.  Kelley,  admb.  of  Walls  et  al  v.  W.  B.  Craddock. 

Judgment  of  Sale— Death  of  Defendant — Revivor. 

After  a  judgment,  ordering  a  sale  of  land  and  before  the  sale  had 
taken  place,  the  defendant  died,  nothwithstanding  which  and  without  a 
revivor,  the  commisioner  proceeded  with  the  sale  and  same  was  confirmed. 
Held,  that  the  sale  and  confirmation  were  nullities,  as  there  were  no 
parties  before  the  court;  it  was  as  requisite  to  revive  as  though  no  judg- 
ment had  been  rendered. 
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Opinion  of  the  Coubt  by  Judge  Williams: 

After  a  judgment  ordering  a  sale  of  \V.  E.  Walls'  land  to  pay 
appellee's  debt,  and  before  the  sale  said  W.  E.  Walls  died,  not- 
withstanding which,  and  without  any  revivor  against  his  heirs 
or  personal  representative,  the  commissioner  proceeded  with  the 
sale,  which  the  court  confirmed. 

On  a  motion  for  a  writ  of  possession,  the  widow  and  heirs  and 
administrator  object  and  present  the  above  facts,  but  still  the 
court  ordered  the  writ  The  sale  and  the  confirmation  were 
nullities,  as  there  were  no  parties  before  the  court;  it  was  as 
requisite  to  revive  as  though  no  judgment  had  been  rendered.  The 
judgment  allowing  the  writ  of  possession  and  orders  confirming 
the  sale  are  reversed,  and  the  court  directed  to  set  aside  the  sale 
and  cancel  the  commissioners  deed,  with  leave  to  the  parties  for 
such  further  proceedings  as  may  be  necessary  to  revive  the 
judgment. 

Barrett  &  Edwards,  for  appellant. 

Underwood,  for  appellee. 


Cropper^  Patton  &  Co.  v.  Sherman,  Hall  &  Pope. 

Pleadings — Appeal   and  Error — Amendments  Allowed. 

"Ordinary  actions  are  unlike  suits  in  equity;  in  the  latter,  the  Court 
of  Appeals  almost  universally  settles  the  rights  of  the  parties,  on  the 
pleadin*7s  and  evidence  in  the  case,  and  the  court  below  has  only  to  carry 
out  the  direction*  of  the  Appellate  Court,  but  in  ordinary  Actions,  a 
new  trial  only  is  awarded.  Hence,  amended  pleadings  if  offered,  in  good 
faith  and  reasonable  time  so  as  not  to  indicate  a  spirit  of  vexatious  delay, 
should  be  liberally  indulged,  so  as  to  make  the  issues  conform  to  the 
facts  and  evidence." 

New  Trials  Granted  in  Ordinary  Actions — Evidence  in  Former  Ttial — ^Amended 
Pleadings. 

'Where  a  new  trial  is  awarded  by  the  Court  of  Appeals  in  an  ordinary 
action,  the  parties  are  not  bound  by  the  evidence  on  the  former  trial, 
but  can  introduce  it  over  again  with  such  alterations  and  additions  as 
they  see  proper;  hence  amended  pleadings  should  be  liberally  indulge  in. 
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APPEAL  FROM  JEFFERSON  CIRCUIT  COURT.     COMMON  PLEAS. 
June  5,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

This  case  was  reversed  when  before  this  court  on  a  previous 
occasion  because  there  was  no  proof  of  a  custom  in  the  Board 
of  Trade  of  Chicago  to  put  up  margin,  else  either  party  had  the 
right  to  abandon  a  contract;  and  because  as  there  was  no  such 
stipulation  in  the  written  memorial  of  the  contract  nor  any  aver- 
ment that  it  was  left  out  by  mistake,  oversight  or  fraud,  there- 
fore, parol  proof  of  such  stipulation  was  irrelevant;  and  part- 
icularly because  while  an  interested  witness  had  been  permitted 
to  testify  for  appellants.  On  the  return  of  the  cause  appellants 
offered  to  amend  their  answer  and  in  it  averred  that  such  stip- 
ulation was  a  part  of  the  original  parol  contract  which  had  never 
been  abandoned,  that  when  appellees  presented  the  written  mem- 
orial for  appellants  to  sign,  that  it  was  then  mentioned, 
as  a  stipulation,  but  appellees  agreed  that  the  margin  should  be 
considered  as  put  up  and  that  they  would  in  fact  put  it  up  the 
next  day,  bu^.  which  they  did  not  do  and  though  requested  on 
several  subsequent  days  still  failed  until  the  price  of  corn  had 
declined,  and  then  avers  that  the  stipulation  was  left  out  by  the 
fraud  procurement  of  appellees,  which  amendment  was  erron- 
eously rejected. 

Appellants  also  filed  an  affidavit  stating  that  they  could  prove 
these  facts  by  a  man  who  was  then  doing  business  for  them  in  Chi- 
cago, but  who  was  now  a  resident  of  Louisville  but  was  an  itene- 
rant collector  for  a  firm  in  New  York  and  had  been  about  ever 
since  the  return  of  the  cause  from  this  court  and  was  still  absent, 
and  that  they  could  not  notify  the  parties  so  as  to  take  his  de- 
position because  they  could  not  ascertain  where  he  would  be  on 
a  given  day;  that  they  believed  he  would  return  before  the  next 
trial  day  and  they  could  get  his  evidence  &,  but  the  court  erron- 
eously refused  then  a  continuance. 

Suits  in  ordinary  are  not  like  equity  suits;  in  the  latter  this 
court  almost  universally  settles  the  rights  of  the  parties  on  the 
pleadings  and  evidence  in  the  case  and  the  court  below  has  only 
to  carry  out  the  directions  of  this  court,  but  in  ordinary  suits  a 
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new  trial  only  is  awarded  and  the  parties  are  not  bound  by  the 
evidence  on  the  former  trial  but  can  introduce  it  over  again 
with  such  alterations  and  additions  as  they  see  proper;  hence 
amended  pleadings,  if  offered,  in  good  faith  and  reasonable  time 
so  as  not  to  indicate  a  spirit  of  vexatious  delay,  should  be  lib- 
erally indulged  so  as  to  make  the  issues  conform  to  the  facts  and 
evidence  and  have  a  fair  trial  upon  the  real  merits  of  the  case. 

We  think  it  was  erroneous  to  refuse  the  amended  answer  off- 
ered, also  to  refuse  to  continue  the  cause  on  the  offered  affidavit, 
and  therefore  the  judgment  is  reversed  with  directions  to  allow 
the  amended  answer  and  for  further  proceedings. 

lienich  &  Lee,  for  appellants, 

Bodley  &  Simrall,  for  appellee. 


Talitha  Evans  v.  R.  Pkewitt  et  ax. 

Female  Guardian— Marriage — Funds  Belonging  to  Ward  which  Passes  Into 
Husband's  Hands — Legal  Rights  of  Ward — Priority  of  Claims  as  to  Gen- 
eral Creditors. 

Whilst  our  Statutes  provide  that  upon  the  marriage  of  an  executrix  or 
administratrix,  her  fiducial .  powers  shall  cease,  no  such  provision  exists 
as  to  female  guardians;  and  as  funds  belonging  to  her  wards  in  her 
hands,  which  may  pass  into  her  husband's  hands  as  fiduciaries,  and  not 
in  his  hands  merely  as  borrower.  An  equitable  construction  of  the 
Statutes  attach  the  same  legal  rights  to  the  wards  against  him,  as 
though  he  had  benn  legally,  a  strictly  appointed  guardian. 

Same. 

As  the  influence  and  power  of  the  husband  over  the  wife,  would  likely 
superinduce  violations  of  her  fiducial  duties,  he  should  incur  with  her, 
when  he  does  so,  at  least  equivalent  fiducial  responsibilities;  and  as  the 
use,  by  him,  of  the  ward's  money,  without  personal  security,  was  a 
violation  of  the  wife's  fiducial  duties  which  attached  fiducial  responsi- 
biKties;  we  think  these  attach  to  the  husband,  and  that  the  ward's 
should  equitably  be  entitled  to  all  their  rights  as  against  him  to  the 
mother,  had  she  been  insolvent,  and  consequently  entitled  to  priority  over 
the  general  creditors,  so  far  as  the  husband  may  have  had  their  funds  in 
his  hands. 


Evans  v.  Peewitt  et  al.  299 


Opinion   of   the   Court. 


APPEAL  FBOM  FAYETTE  CIBCUIT  COUET. 
June  13,  1866. 

Opinion  of  the  Court  by  Judge  Williams: 

This  was  a  suit  brought  in  the  Fayette  Circuit  Court  by  Rob- 
ert Prewitt  as  assignee  of  Silas  Evans,  against  said  Evans'  cred- 
itors and  others,  to  ajust  the  conflicting  claims  to  the  assigned  prop- 
erty, to  determine  who  were  creditors  of  said  Evans,  adjust  their 
priorities  and  equities,  and  for  a  sale  of  the  trust  property, 
and  a  distribution  of  its  proceeds.  Hence,  however  erroneous 
may  have  been  the  judgment  of  the  Clark  Circuit  Court,  render- 
ed May  6,  1869,  in  which  the  conflicting  claims  of  Silas  Evans 
and  his  children,  by  his  deceased  wife  Pasrule  Evans,  to  her 
distributive  share  in  her  deceased  father's  estate  may  have  been, 
it  cannot  be  inquired  into  in  this  suit,  but  it  is  binding  and  con- 
clusive until  opened  or  reversed  by  the  proper  appropriate  pro- 
ceedings. 

Talitha  Evans  ,the  second  and  present  wife  of  Silas  Evans, 
was  at  the  time  of  their  marriage  and  still  continues  to  be  guard- 
ian for  the  minor  children  by  her  first  husband.  Walls,  and  had 
in  her  hands  some  several  thousand  dollars  of  their  funds,  a  part 
of  which  assets  was  loaned  to  him  before,  and  some  since  their 
marriage. 

The  court  rejected  the  notes  of  Silas  Evans  to  his  wife  as  guard- 
ian, evidencing  this  indebtedness,  and  resorted  to  the  county  court 
settlements  and  other  evidence  to  ascertain  how  much  of  said 
funds  were  in  his  hands,  and  having  ascertained  this,  ordered  a 
pro  rata  allowance  thereof,  out  of  the  insolvent  debtor's  estate, 
with  his  other  creditors. 

If  he  had  been  the  legal  technical  guardian,  this  class  of  cred- 
itors would  have  been  entitled  to  priority  and  full  satisfaction 
of  their  claims  before  general  distribution  among  the  general 
creditors.  Whilst  our  Statutes  provide  that  upon  the  marriage  of 
an  executrix  or  adminstratix,  her  fiducial  powers  shall  cease,  no 
such  provision  exists  as  to  female  guardians;  and  as  funds  be- 
longing to  her  wards  in  her  hands  which  may  pass  into  her  hus- 
band's hands  are  not  in  the  strict  legal  sense  loaned  out,  but  should 
be  regarded  in  her  and  her  husband's  hands  as  fiduciaries  and 
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not  in  his  hands  merely  as  a  borrower,  we  think  an  equitable  con- 
struction of  the  statutes  should  attach  the  same  legal  rights  to 
the  wards  against  him  as  though  he  had  been  strictly  and  legally 
appointed  guardian. 

As  the  influence  and  the  power  of  the  husband  over'  the  wife 
would  likely  superinduce  violations  of  her  fiducial  duties,  he 
should  incur  with  her,  when  he  does  so,  at  lease  equivalent  fidu- 
cial responsibilities;  and  as  the  use,  by  him,  of  the  wards  money 
without  personal  security  was  a  violation  of  her  fiduical  duties 
which  attached  fiducial  responsibilities,  we  think  these  attached 
to  him  and  that  the  wards  should  equitably  be  entitled  to  all  their 
rights  as  against  him  to  the  mother,  had  she  become  insolvent, 
and  consequently  entitled  to  priority  over  the  general  creditors 
so  far  as  he  may  have  had  their  funds  in  his  hands. 

This  being  the  only  error  perceived  in  the  judgment,  it  is 
reversed  for  this  alone  with  directions  to  correct  this  error  by 
further  appropriate  proceedings,  as  herein  indicated. 


Kinhead  &  Barr,  for  appellant. 
Hume  &  Beck,  for  appellees. 


John  Sharp  v.  Xathan,  Powel  &  Adams. 

Land — Sale  in  Gross — ^Defidency. 

When  the  vendor  knows  v.here  is  a  material  deficiency  in  the  number 
of  acres  of  land  sold,  the  lav/  will  not  permit  him  to  conceal  this,  nor 
to  represent  the  number  of  acres  in  gross  and  then  escape  responsibility 
by  the  use  of  the  words,  ''more  or  less." 

Notes — ^Assignment — Credits — ^Attitude  of  Assign. 

Where  two  notes  are  due,  one  only  of  which  has  been  assigned,  the 
court  will  apply  credits  to  the  unassigned  note,  but  not  so  when  the 
unassigned  note  is  not  due. 

APPEAL    FROM    NICHOLAS    CIRCUIT    COURT. 
February  1,  1808. 
Opinion  of  the  Court  by  Judge  Williams: 
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The  evidence  conduces  to  establish  that  Adams  knew  the  tract 
of  land  he  sold  to  Sharpe  contained  only  about  13%  acres  when 
he  sold  it  in  gross  representing,  both  verbally  and  in  the  deed, 
that  it  contained  146  acres  more  or  less,  and  no  evidence  estab- 
lishes Sharpens  knowledge  of  this.  Had  he  declared  to  Sharpe 
that  the  tract  had  been  surveyed  and  only  actually  cantained  the 
former  number  of  acres  it  would  undoubtedly  have  had  a  material 
influence  with  him;  at  least  when  a  vendor  does  know  that  there 
is  a  material  deficiency,  the  law  will  not  permit  him  to  conceal 
this  nor  to  represent  the  number  of  acres  in  gross  and  then  escape 
responsibility  by  the  use  of  the  words  **More  or  Less.*' 

As  Adams  has  got  one  third  cash  for  this  deficiency,  which  he 
was  not  entitled  to,  and  got  the  notes  of  the  vendee  at  1  &  2  years 
for  the  other,  we  can  no  doubt  if  he  had  retained  these  notes,  Sharpe 
would  be  entitled  to  apply  this  deficit  to  the  first  note  due,  as  this 
would  but  equalize  the  payments,  and  Powel,  his  assignee,  stands 
in  no  better  attitude  than  would  his  assignor.  If  both  notes  had 
been  due  and  one  had  been  assigned  and  the  other  not,  the  court 
would  have  applied  the  credit  to  the  unassigned  note,  but  not  so 
when  the  latter  note  is  due.  The  judgment  is  reversed  with 
directions  for  futher  proceedings  as  herein  indicated. 

Stanton  &  Throop,  Kennedy,  for  appellant. 

Norvellj  for  appellee 


T.  S.  Thompson  v.  William  Koabk  et  ai.. 

Land— Sale— Verbal  Contract. 

A  verbal  contract  for  the  sale  of  land  is  rot  legaUy  obligatory  upon 
either  party,  until  some  writing  evidencing  the  sale,*  and  sufficient  to 
take  the  contract  out  of  the  operation  of  the  Statute  of  Frauda,  la 
execute  by  the  vendor  and  accepted  by  the  vandcf . 

Opinion  of  the  Court  by  Judge  Petees  : 

appeal  fbom  taylob  oikcuit  cotjbt. 

February  1,  1868. 
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The  contract  for  the  sale  of  the  land  for  which  the  notes  sued 
on,  were  excuted,  was  verbal,  and  after  the  first  and  second  in- 
Btallments  were  due,  and  actions  were  brought  by  the  vendor  for 
coercion  of  payment,  and  an  enforcement  of  the  vendor's  lien, 
he  tendered  a  deed  in  execution  of  the  contract  on  his  part,  and 
insists  that  the  tender  of  the  deed  rendered  the  contract  valid 
altho,  at  the  time,  it  was  entered  into,  it  was  within  the  statute 
of  frauds,  and  no  action  could  be  maintained  upon  it  by  either 
party. 

In  Cumett  vs.  Roberta  11,  B.  M.  42 — ^this  court  said  a  verbal 
contract  for  the  sale  of  land  is  not  legally  obligatory  upon  either 
party,  until  some  writing  evidencing  the  sale,  and  sufficient  to 
take  the  contract  out  of  the  operation  of  the  statute  of  fraud,  is 
executed  by  the  vendor,  and  accepted  by  the  purchaser-and  the  cases 
of  McDowell  vs.  Dunlap,  2  Mar.  33,  and  Murray  vs.  Pate,  6  Dana 
are  referred  to. 

Appellees  did  not  even  acquire  the  possession  of  the  land  under 
said  contract,  they  perhaps  repaired  a  house,  and  burned  a  tob- 
acco bed  on  the  place,  but  it  was  abandoned,  and  the  tenant  who 
was  living  on  the  place  at  the  time  of  the  contract  continued  in 
possession,  and  appellees  were  not  in  fact  put  in  possession  and 
derived  no  benifit  from  the  contract.  Nor  has  appellant  sustained 
any  loss  or  prejudice. 

The  contract  therefore  being  within  the  operation  of  the  statute 
could  not  be  enforced.    Wherefore,  the  judgment  is  affirmed. 

Howell,  for  appellant. 

Montague,  for  appellee. 


Michael  Oliveb  v.  Geoegb  W.  Bbuoe 

Promiaaory  Note— Awrignment— Diligence— Insolvency. 

The  failure  to  issue  an  execution  for  ten  days  after  it  might  have 
been  done,  is  such  want  of  diligence  as  will  exonorate  the  assignor; 
and  the  prcoi  of  insolyency,  when  the  execution  was  delivered  to  the 
sheriff,  cannot  dispense  with  diligence  in  issuing  it. 

APPEAL   FBOM  I^WIS   OXBOUIT   OOITBT. 
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February  11,  1168. 
Opinion  of  the  Couet  by  Judge  Eobebtson: 

A  long  series  of  adjudications  by  this  court  have  conclusively 
defined  a  rule  peculiarly  stringent  for  determining  the  diligence 
required  of  an  assignee  of  a  promissory  note  by  the  implied  contract 
of  assignments,  in  every  phase  of  circumstances  and  the  princi- 
ple thus  authoritatively  fixed  and  applied,  sustained  the  judgment 
of  the  circuit  court.  The  failure  to  issue  execution  for  ten  days 
after  it  might  have  been  issued,  without  a  satisfactory  explanat- 
ion of  the  delay,  has  been  adjudged  such  a  want  of  legal  diligence 
as  to  exonerate  the  assignor. 

The  explanation  of  lie  delay  in  this  case  fails  to  show  ordinary 
diligence  by  either  the  assignee  or  his  counsel ;  and  the  clerk  test- 
ified that,  had  an  execution  been  ordered  at  any  time  after  it 
could  have  been  legally  issued,  he  would  have  issued  it  forthwith, 
but  that  no  such  order  or  request  was  ever  made. 

The  obligor  seems  to  have  been  shuffling  off  his  property  about 
the  time  when  the  judgment  was  rendered.  And  the  proof  of 
his  ostensible  insolvency  when  the  execution  was  delivered  to 
the  sheriff  cannot  dispense  with  diligence  in  issuing  the  execution 
any  more  than  it  would  have  dispensed  with  any  execution  at  all. 
Legal  diligence  and  official  proof  or  insolvency  combined  can 
alone  hold  the  assignor  responsible  ita  lex  scripla. 

Wherefore,  the  judgment  is  affirmed. 

Thomas  &  Phister,  for  appellant. 
Wadsworth,  for  appellee. 
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Mast  Oveeby  v.  Silvester  Oveeby. 

Apprenticing  Children— Age— Judgment 

It  is  an  e336ntial  part  of  every  judgment,  oi^.ering  the  apprenticing 
of  a  child,  to  ascertain  and  fix  its  age. 

APPEAL.   FEOM   BALLABD   CIRCUIT    COURT. 
February  11,  1863 

Opinion  of  the  Court  by  Judge  Williams: 

The  appellee  was  the  former  owner  of  appellant  and  her  two 
sons,  Jo  and  Reeves,  and  upon  his  motion  a  summons  was  issued 
against  the  mother  to  show  cause  why  the  boys  should  not  be  bound 
as  apprentices,  she  appeared  and  contested  the  cause,  and  various 
witnesses  were  examined  as  to  her  qualifications  to  rear  them  "in 
moral  courses"  as  well  as  to  appellee's  qualifications  to  do  so,  and 
there  was  a  contrariety  of  evidence  as  to  both.  The  court  how- 
ever ordered  that  the  clerk  "do  bind  out,  to  said  Silvester  Overby, 
said  colored  boys,  Joseph  and  Reeves  Overbey,  until  each  of 
arrives  at  the  age  of  21  years,  to  learn  the  art  and  mystery  of 
farming,"  and  the  mother  prosecutes  an  appeal. 

By  Sec.  4,  Art.  1,  chap.  64,  Rev.  Statutes,  2  Stant,  137,  it  is 
provided  that,  "the  term  of  every  appenticeship  shall  be  until  the 
minor  attains  the  age  of  twenty-one  years,  if  a  boy,  or  eighteen 
years  if  a  girl." 

In  order  therefore  that  the  apprentice  shall  not  be  compelled 
to  serve  longer  than  the  period  so  fixed,  it  is  an  essential  part  of 
every  judgment  ordering  the  apprenticing  of  a  child  to  ascertain 
and  fix  its  age,  and  not  leave  this  to  the  discretion  of  the  clerk. 
By  ascertaining  the  age  the  record  will  admonish  the  clerk  what 
period  of  time  the  apprentice  will  have  to  serve,  and  to  so  fix 
the  covenant  and  to  be  record  evidence  to  it  when  the  apprentice- 
ship expires. 

We  have  reversed  the  judgment,  at  the  present  sitting,  in  Jones 
V.  Jones,  because  the  court  fixed  the  age  of  the  apprentice  younger 
than  the  evidence  justified  and  thus  did  injustice  to  it. 

For  this  error  the  judgment  must  be  reversed,  and  as  on  the 
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next  trial  the  evidence  may  be  materially  different,  vfe  will  ex- 
press no  opinion  as  to  other  points. 
Judgement  reversed. 


/.  D.  White,  for  appellant. 
James,  for  appellee. 


Samuel  W.  Langlby  v.  S.  Q.  Taylob. 

Instructions — ^Abstract  Proposition. 

An  instruction  upon  a  mere  abstract  proposition  of  law  should  never 
be  given  without   some  evidence  to  authorize  it. 

appeal  from  HENDERSON  CIRCUIT  COURT. 
February  7,  1868. 
Opinion  of  the  Court  by  Juixje  Peters: 

Evidence  that  appellee  was  a  member  of  a  company  of  a  reg- 
iment that  was  attached  to  the  Confederate  Army,  and  that  orders 
were  frequently  issued  by  the  commanding  officer  to  the  officers 
of  companies  to  have  their  men  mounted  by  the  impressment 
of  horses,  could  furnish  no  sufficient  authority  to  appellee  to 
impress  the  horse  of  appellant.  He  failed  to  produce  an  order 
direct  to  him  by  an  officer  of  the  regiment  authorized  to  give 
such  order,  or  to  prove  by  any  one  that  he  received  such  order, 
and  in  the  absence  of  such  evidence  there  was  nothing  on  which 
to  base  the  instruction  given,  which,  as  a  mere  abstract  proposition 
of  law  may  be  correct;  but  should  not  be  given  without  some 
evidence  to  authorize  it. 

\Vherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
for  further  proceedings  consitsent  herewith. 

Turner  &  Tafton,  for  appellant. 
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J.  T.  KOBINSON  ET  AL  V.  L.  K.  StEELE  ET  AL.. 

Appearance — ^Ezceptiona  to  Commisaioner'a  Report  Regarded  aa  Sufficient — 
Service. 

The  filing  of  exceptions  to  a  nuuter  oommissioner'B  report,  by  an  admin- 
istrator, who  had  not  been  served  with  process  to  the  suit  is  held  to  be 
a  sufficient  appearance. 

APPEAL  FROM   OALLITIN  CIBCTJIT   OOUKT. 
June  17,  1808. 
Opinion  of  the  Couet  by  Judge  Williams: 

Kobinson  being  administrator  de  bonis  non,  with  the  will  an 
nexed,  of  Upton  Steele,  and  having  received  assets  from  the 
executors  who  first  imdertook  the  execution  of  the  will,  and  having 
failed  to  pay  the  bequests  to  the  minor  plaintiff,  Letitia  Steele, 
who  sues  by  her  guardian,  and  her  brother,  W.  B.  Steele,  they 
brought  suit  for  a  settlement  and  for  judgment  for  the  amount 
coining  to  them. 

After  the  answer  of  the  administrator  was  filed,  A.  Gibson's 
children,  by  petition,  were  made  parties  and  asserted  claim  and 
asked  judgment  for  the  legacy  due  them;  to  this  the  adminis- 
trator made  no  response  and  had  no  service  of  process. 

The  cause,  however,  was  referred  to  a  commissioner  for  proof 
and  to  state  the  accounts  of  the  administrator  and  these  claimants, 
and  he  reported  the  amount  due  each  respectively. 

To  this  report  the  administrator  took  various  exceptions,  not 
only  to  the  allowance  to  the  Steeles,  but  also  to  the  Gibsons,  and 
this  must  be  regarded  as  an  appearance  to  the  latter's  suit,  even 
if  the  proceedings  in  their  behalf  had  been  irregular. 

The  court  overruled  his  exceptions,  and  he  asks  a  correction 
of  the  judgment 

After  r^arding  all  the  exceptions,  we  find  but  the  following 
errors : 

The  assets  to  be  distributed  are  set  down  by  the 

commissioner  at $18,451.07 

One-fifth  of  which  is   3,690.21 

WTiilst  he  reports  it  at 3,879.17 
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This  evidently  being  a  mistake  of  calculation,  and  perhaps 
might  be  regarded  a  misprision,  but  for  an  exception  to  it,  and 
which  is  also  overnjled ;  when  this  is  corrected, 

the  amount  due  W.  B.  Steele  is $344.70 

instead  of  the  adjudged  amount  of 439.18 

there  is  due  the  minor  L,  Steele 496.10 

instead  of  the  adjudged  amount  of 689.59 

And  there  is  due  the  Gibsons 408.72 

instead  of  the  sum  adjudged 697.68 

For  these  errors,  the  judgment  is  reversed,  with  directions  to 
the  court  below  to  correct  them. 

Winslow,  for  appellants. 


Ben  JAM  IX  MoFall.  v.  Daniel  Boone^s  Trustees. 

New  Trial — ^Affidavit  Must  Show  Good  Defense— Unavoidable  Absence. 

To  entitle  an  appellant  to  a  new  trial,  it  is  not  sufficient  to  ahow  that 
he  had  a  good  excuse  for  being  absent  from  oourt;  but  he  must  show 
a  good  defense  to  the  action  by  setting  forth  that  defense  to  enable  the 
court  to  judge  of  its  sufficiency,  and  that  he  had  made  the  necessary 
preparations  or  efforts  to  be  ready  to  try  the  case,  and  that  he  was 
prevented  from  making  his  defense  by  his  absence,  which  was  unavoid- 
able. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 
June  5,  1868. 

Opiis'iox  of  the  Court  by  Judge  Peters: 

It  appears  from  the  petition,  that  Boone  had,  before  the  insti- 
tution of  the  action,  conveyed  all  his  estate,  real  and  personal,  to 
the  plaintiffs  which  passed  to  them  the  legal  title,  and  the  right 
to  maintain  the  action  in  their  own  names,  and  the  petition  there- 
fore stated  the  requisite  facts  to  constitute  a  cause  of  action 
in  them. 

As  to  the  other  grounds  relied  on  for  a  reversal,  it  may  be 
observed  that  it  is  not  sufficient  to  show  that  the  appellant  had  a 
good  excuse  for  being  absent  from  the  court;  but  he  must  show 
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that  he  had  a  good  defense  to  the  aet'.on  by  setting  forth  that 
defense  to  enable  the  court  to  judge  of  it's  sufficiency,  and  that 
he  had  made  the  necessary  preparations  or  efforts  to  be  ready  to 
try  the  case,  an,d  that  he  was  preven^d  from  making  his  defense 
by  his  absence,  which  was  unavoidable. 

Two  of  the  essential  elements  necessary,  indeed,  indispensible 
to  authorize  the  court  to  set  aside  the  judgment,  and  award  a  new 
trial,  were  omitted  in  the  affidavit  of  appellant 

Wherefore,  the  judgment  is  affirmed. 

Turner  &  Twyman,  for  appellant 
Porter  &  Greathouse^  for  apjjcllee. 


W.  J.  M11.LEB  V.  B.  P.  Dbake. 

Rent — Tenant  Liable  for  After  Conveyance  by  Landlord— Implied  Right  to 
Ingress  and  -Egress. 

A  conveyance  of  land  with  a  reversion  that  the  tenant  then  in  posses- 
sion should  have  the  use  of  the  land  until  the  faU  of  the  year  in  which 
the  land  is  sold,  gives  the  tenant  the  implied  right  of  ingress  and  egress 
thereafter  for  the  purpose  of  removing  the  crop  raised  by  him  on  the 
land;  and  the  tenant  is  not  liable  for  rent  for  this  use  of  the  land. 

APPEAL   FROM    MONTGOMERY    CIRCUIT    COURT. 
June  24,  1868. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  statutory  provision  which  merely  recognizes  the  common 
law  doctrine, — that  rent  to  become  due  after  a  conveyance  of  the 
title  by  the  landlord  goes  with  the  reversion, — does  not  apply  to 
this  case,  because  the  uncontro verted  endorsement  on  the  deed 
shows  that  Miller,  the  vendor,  war^  to  retain  the  possession  and  use 
of  the  land  until  the  15th  of  September,  1864;  and  consequently, 
the  resulting  right  to  cultivate  implied  that  it  was  not  as  tenant 
liable  for  rent  to  the  vendee,  but  for  the  benefit  of  the  vendor. 
And  the  right  to  cultivate  implied  a  right  of  ingress  and  egress. 
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and  the  15th  of  September,  1864,  for  the  purpose  of  securing  and 
removing  the  crop. 

It  seems  that,  subject  to  that  incidental  right,  the  possession 
of  the  vendee  after  15th  September,  1864,  was  undisturbed 
except  so  far  as  one  of  Miller's  tenants  refused  possession  to  sow 
wheat  in  a  field  of  his  com. 

Miller's  right  to  occupy  and  use  for  his  own  benefit  free  of 
rent,  is  forfeited  by  Drake's  purchase  from  him  of  a  portion  of 
the  com  raised  after  the  conveyance,  and  by  other  acts  and 
implied  recognitions. 

Consequently,  the  circuit  court  erred  in  charging  Miller  with 
the  value  of  the  corn  which  he  claimed  and  sold  as  his  own. 

For  this  error  the  judgment  is  reserved  and  cause  remanded 
for  another  judgment  consistent  with  this  opinion.  If  Drake 
suffered  any  damage  from  disturbance  in  sowing  wheat,  a  counter- 
claim may  adjust  it. 

r.  Turner,  for  appellant. 

Reid  &  Reid,  Hazelrigg  &  Winn,  for  appellee. 


W.  E.  SuBBEB,  V.  Henby  P.  Floyd  &  Fobd. 

Fraudulent  Assignment  by  Father  of  Property  to  Infant  Son. 

A  father,  by  deed  of  gift  to  his  minor  son,  transfers  all  his  property 
in  consideration  of  the  son  becoming  "emancipated,"  or  deprived  of  any 
parental  help  or  assistance  or  expectancy  at  the  death  of  the  parent. 
The  father  was  heavily  involved,  quite  old  and  unable  to  support  him- 
self and  family  by  manuel  labor.  Shortly  after  this  deed  was  executed 
and  delivered,  judgment  creditors  of  the  father  levied  on  and  sold  all  the 
land  conveyed  in  the  deed  to  the  son,  and  it  was  bought  in  by  one  of 
the  creditors,  but  was  redeemed  by  the  son  just  prior  to  the  expiration 
of  the  redemption  period,  and  an  order  secured  from  the  purchaser  to 
have  the  deed  of  purchase  at  the  execution  sale,  made  to  the  son.  It  is 
shown  that  the  son  was  only  18  years  old,  had  no  property  of  value, 
and  it  is  not  shown  where  he  secured  the  funds  to  redeem  the  land, 
which  required  quite  a  sum  of  money.  Other  judgment  creditors  seek  a 
resale  of  the  same  land:  Held,  that  the  deed  of  conveyance  to  the  son 
was  fraudulent  and  without  consideration  as  to  crditors  and  the  land 
ordered  sold  to  sati'^fy  their  claims. 

19 
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APPEAI     FROM   PULASKI    CIECUIT    COURT. 
June  18,  1868. 
Opinion  of  the  Court  by  Judge  Peters  : 

An  examintaion  of  the  evidence  in  this  case  must  satisfy  the 
mind  that  there  has  been  a  carefully  prepared  plan,  attempted  to 
be  carried  out,  desigend  by  the  father  and  perhaps  by  both,  to 
place  api»ellant,  a  son  of  seventeen  years  of  age,  in  a  condition  to 
assume  the  ownership  of  th'3  real  estate  of  his  father,  whereby  the 
whole  of  it  should  be  removed  from  the  reach  of  creditors. 

The  execution  of  a-,  paper  by  Thomas  SurV-er,  unuftual,  if  not 
remarkable,  in  its  character,  cannot  escape  observation  as  the  first 
act  with  which  the  plot  opens.  By  which  he  attempts  not  only 
to  surrendei  to  his  mii.oT  son  such  property  as  he  might  then  claim, 
whether  he  was  in  fa?t  entitled  to  any  or  not,  and  to  secure  to 
him  all  future  acquisii  ions ;  but  to  deprive  him  as  far  as  he  could 
of  the  privileges  and  protection  which  the  law  throws  around  the 
inexperience  of  his  noa-age,  and  the  improvidence  and  indiscre- 
tions of  his  youth.  Ai.d  although  poor  r.nd  without  the  means  of 
supporting  himself  rmc.  family,  and  unp.ble  from  disease  to  labor, 
this  father  surrenders  1o  his  son  all  claims  on  him  for  his  services 
to  aid  him  in  his  ?truggles  with  disease  and  poverty ;  and  to  com- 
plete the  job,  and  notify  the  world  of  the  sacrifice  of  himself,  to 
advance  his  son,  he  registers  the  act  with  the  recording  officer. 

For  all  this,  t^iere  must  be  a  moti*^e,  and  as  aids,  in  ascertain- 
ing the  motive?   of  thi;se  parties,  dates  become  important. 

The  writingj  which  lii*s  just  beeic  commented  on,  was  executf^ 
26th  of  April,  1862,  and  acknowl';dged  the  same  day. 

On  the  18t)i  of  June;,  18G2,  a  oenditioni  exponas  issued  from 
f.he  office  of  tl  e  Pulaski  circuit  coart,  against  Thomas  Surber,  the 
father  of  appellant,  to  the  sheriff  of  said  county,  commandiu^  him 
to  sell  his  estate  consisting  of  the  lands  in  controversy,  p^id  one 
yoke  of  exen,  w^hich  he  ha  J  previously  levied  an  executio'/  on;  the 
lands  were  'told  in  obedi  m<;e  to  f,he  command  of  the  writ,  and  John 
Owen  \  purchased  the  90  acres  at  $15;  Thomas  Durham  the  ITV^ 
acres  tract  at  $16,  j  nd  srdd  Owens  the  74-acre  tract  at 
$184  30-100,  which  moie  than  satisfied  the  debt  in  the  ven.  ex. 
nan  ed,  9tid  the  surplus     was    credited  on  an  execution  in  the 
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sheriff's  hands  against  said  Thomas  Surber,  in  favor  of  J.  Russell. 

The  tract  of  90  acres  was  valued  at  $3  per  acre,  the  tract  of 
171/^  acres  at  $3,  and  the  74  acres  at  $7  per  acre,  as  shown  by 
,the  return  of  the  sheriff. 

The  redemption  money  was  paid  just  before  the  time  expired, 
as  is  manifested  by  the  record,  to  the  purchasers  by  appellant, 
and  they  gave  him  an  order  to  the  sheriff  to  convey  the  lands  to 
him.  After  that,  Thomas  Surber  was  insolvent,  and  appellees 
being  judgment  creditors  have  no  hopes  of  making  thei'*  debt 
unless  these  lands  are  subject  thereto. 

The  next  inquiry  is,  where  did  appellant  get  the  means  to 
redeem  the  lands  with?  He  was  only  a  little  over  18  years  of 
age ;  he  had  never  received  any  estate  by  gift  or  devise  or  descent, 
or,  if  he  had,  the  record  fails  to  show  it;  his  brother-in-law 
Stringer,  who  was  intimate  in  the  family,  and  knew  all  about 
their  means  and  resources,  was  not  aware  that  the  young  man  had 
any  money,  or  other  property,  except  a  horse,  and  a  few  hogs; 
the  horse  his  father  gave  him,  and  where  and  how  he  got  the  hogs 
is  not  shown;  he  sold  the  horse  for  $90,  and  he  sold  one  hog — 
the  price  is  not  told;  nor  does  it  appear  what  became  of  the 
other  hogs. 

This  witness  proves  there  were  some  debts  in  the  way  of  uncol- 
lected taxes  due  Thomas  Surber,  the  most  of  which,  the  witness 
himself  collected,  and  paid  over  to  said  Surber  about  the  time  of 
these  transactions,  and  it  seems  that  he  then  had  the  money,  a 
portion  of  which  was  paid  out  for  a  horse  sold  by  the  sheriff  as 
the  property  of  said  Thomas,  and  which  the  witness  bought  in 
for  him;  that  horse  appellant  afterwards  claimed.  As  to  the 
crops  which  he  claimed  to  have  raised  on  the  land  rented  of 
Hudson,  there  is  no  proof  that  he  sold  any  portion  of  them  and 
realized  any  particular  sum  of  money  for  them,  and  certainly  no 
evidence  that  he  got  anything  for  them,  before  the  money  was 
paid  to  Owens  and  Durham  to  redeem  the  land. 

The  conclusion  from  reading  all  the  evidence  in  the  case  is 
ine^dtable,  that  the  money  which  was  paid  Owens  and  Durham 
for  the  land  was  furnished  by  Thomas  Surber  to  his  son  for  the 
purpose  of  placing  the  title  in  him,  to  be  held  for  the  benefit  of  the 
old  man.  And  that  the  execution  of  the  deed  of  ''emancipation/' 
as  it  is  called,  to  the  son,  was  a  prepartory  step  in  the  arrangement 
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to  place  the  property  of  the  father,  who  was  greatly  indebted, 
beyond  the  reach  of  his  creditors, 

WTierefore,  the  judgment  is  affirmed  on  the  original  appeal,  and 
reversed  on  the  cross  appeal,  with  directions  to  sell  the  land  in 
the  pleadings  described,  or  so  much  thereof  as  may  be  required  to 
pay  Floyd  and  Ford  their  debt,  interest  and  costs,  and  for  further 
proceedings  consistent  herewith. 


Morrow  &  Morrow,  for  appellant 
Van  Winkle,  Fox,  for  appellees. 


J.  G.  &  W.  G.  Thompson  v.  Luford  Radford. 

Pleading — ^Answer,  Sufficient  as  a  Counter-claim. 

An  answer,  though  deficient  in  not  stating  the  terms  of  a  contract, 
whether  written  or  oral,  where  it  substaniaUy  alleges  fraudulent  mis- 
representations and  specified  damages  resulting  therefrom,  will  be  good 
as  a  counter-claim. 

APPEAL  FROM   BARREN   CIRCUIT   COURT. 
October  2,  1867. 
Opinion  of  the  Court  by  Judge  Robertson: 

The  answer,  though  deficient  in  not  stating  the  terms  of  the 
contract  nor  whether  written  or  oral,  nevertheless  substantially 
alleges  fraudulent  misrepresentations  and  specified  damages  as 
resulting  therefrom,  and  presents  a  counter-claim;  therefore  to 
the  extent  of  this  claim  the  answer  is  substantially  good. 

Wherefore,  it  seems  to  this  court  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  answer  and  thereupon  rendering 
judgment  for  the  amount  of  the  note.  The  judgment  is  therefore 
reversed  and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 
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J.  P.  Montgomery  v,  A.  Alcorn's  Exor.  and  R.  H.  Givens. 

Decretal  Sale — Ostensible  and  Real  Bidders — ^Parties. 

Alcorn  and  Givens  having  purchased  a  farm  at  decretal  sale,  executed 
their  bond  for  the  purchase  price  with  D.  H.  Walker  as  security.  Before 
this  sale  was  confirmed,  they  sold  the  land  to  Montgomery  and  delivered 
to  him  a  title  bond,  reciting  that  A.  Alcorn,  R.  H.  Givens  and  D.  H. 
Walker  were  the  parties  of  the  first  part.  The  notes  taken  for  the 
purchase  price  were  made  payable  to  said  Alcorn,  Givens  and  Walker; 
Held;  that  Alcorn  and  Givens,  by  their  own  acts  in  giving  the  bond  and 
receiving  said  notes  furnished  strong  evidence  that  Walker  was  interested 
and  his  interest  prima  fade  appearing,  his  heirs  should  have  been  made 
parties  to  the  suit  to  foreclose. 

APPEAL  FROM  LINCOLN   CIRCUIT  COURT. 
Sptember  22,  1868. 
Opinion  of  the  Court  by  Judge  Williams  : 

Alcorn  and  Givens  having  purchased  a  farm  at  decretal  sale, 
made  to  divide  its  proceeds  among  the  heirs  of  A.  W.  Walker, 
deceased,  executed  their  bond  for  the  purchase  price  with  D.  H. 
Walker  as  security.  Before  this  sale  wa,a  .confirmed  by  the  chan- 
cellor, they  sold  the  land  to  Montgomery  and  delivered  to  him  a 
title  bond  with  Givens  name  along  subscribed,  yet  reciting  thgj; 
the  ^Tbargain  and  sale  entered  into  this  28th  day  of  February, 
1865,  between  A.  Alcorn,  R.  H.  Givens  and  D.  H.  Walker  of  the 
first  part  and  J.  P.  Montgomery  of  the  second  part." 

The  terms  were  $5,500  paid  down  and  two  equal  instalments 
of  $3,644,061/4  June  28  and  December  28,  following. 

But  as  the  sale  had  not  then  been  confirmed,  notes  therefor  were 
not  executed  until  April  4,  subsequent  to  the  confirmation,  but 
when  executed  they  were  made  payable  to  said  Alcorn,  Givens  and 
Walker;  besides,  this  written  evidence  of  Walker's  interest  the 
parol  evidence  also  shows  he  had  some  kind  of  interest  in  said  pur- 
chase, Alcorn  and  Givens  therefore  by  their  own  acts,  in  giving 
the  bond  and  receiving  said  notes,  furnish  strong  evidence  that 
Walker  was  interested,  notwithstanding  the  ostensible  bid  was  in 
their  own  names  and  the  commissioner's  deed  was  subsequently 
made  to  them. 
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Walker's  interest  thus  prima  facie  appearing  in  the  purchase, 
his  heirs  were  essential  parties,  he  having  died  after  the  decretal 
sale  and  before  any  order  of  conveyance  was  made,  and  the  deed 
being  ordered  without  their  being  before  the  court,  we  apprehend 
does  not  deprive  them  from  their  ancestor's  interest 

It  is  insisted  that  some  of  the  heirs  of  A.  W.  Walker  were  not 
before  the  court  so  as  bind  them  by  the  decretal  sale.  But  as  the 
judgment  compelling  Montgomery  to  pay  the  two  time  instalments 
and  to  receive  Alcorn  and  Qivens'  deed,  notwithstanding  his  resist- 
ance, must  be  reversed  for  the  first  named  .error  and  as  time  was 
not  made  as  of  the  essence  of  the  contract,  so  as  to  entitle  him  to 
a  rescission  at  once,  all  these  defects  may  be  remedied.  As  Mont- 
gomery went  into  possession  immediately  and  is  still  enjoying  the 
use  of  the  farm,  and  the  time  of  conveying  to  him  was  not  of  the 
essence  of  the  contract,  and  notwithstanding  considerable  delay 
has  already  accrued  in  maturing  the  vendor's  title,  yet  if  they 
shall  proceed  witli  due  and  active  vigilance  to  perfect  their  title 
so  as  to  be  able  to  convey  it  to  Montgomery,  he  should  be  adjudged 
to  receive  it  and  pay  the  outstanding  purchase  price,  but  unless 
this  be  done  the  contract  should  be  rescinded  upon  equitable 
principles. 

Xeither  the  parol  evidence  nor  the  writing  indicate  that  either 
party  supposed  or  intended  that  the  conveyance  should  be  made 
promptly  on  December  28,  1865.  Indeed,  by  the  terms  of  the 
bond,  the  title  was  not  to  be  made  until  the  last  instalment  was 
paid,  and  though  it  was  due  on  that  day,  its  then  prompt  payment 
was  not  secured  by  the  forfeiture  of  any  right  and  the  vendees 
could  not  tell  certainly  that  it  would  then  be  paid,  beside,  Mont- 
gomery evidently  knew  they  had  to  get  their  title  by  the  authority 
of  the  court. 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  as  herein  indicated. 

Durham  &  Jacobs,  Bell,  for  appellant 

Harlan,  for  appellee. 
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A.  McKenzie  &  Wife  vs.  E.  B.  Stratton,  &c., 

Deed  of  Gift — ^Mortgage — Infant's  'Contracts  Void — Fraudulent  Conveyance. 
On  the  16th  day  of  May,  1865,  Mary  Price  made  a  voluntary  deed  of 
gift  to  her  infant  daughter,  Florida  Price,  of  various  articles  of  house- 
hold furniture  and  the  deed  was  duly  recorded.  Afterwards,  the  mother 
and  daughter  executed  thir  joint  note  with  a  mortgage  on  the  furniture 
to  secure  its  payment:  Held,  that  as  the  record  discloses  no  evidence 
of  actual  fraud  in  the  execution  of  the  deed  of  gift,  and  as  it  was  made 
before  the  debt  of  appelle  existed,  it  therefore  operated  to  vest 
the  title  to  the  property  in  the  infant  and  she  had  a  right  to  avoid  the 
note  and  mortgage  on  the  grounds  of  her  infancy. 

APPEAL    FROM    LOUISVILLE    CHANCERY    COURT. 
December  4,  1868. 
Opinion  of  the  Court  by  Judge  Hardin  : 

On  the  16th  day  of  May,  1865,  Mary  L.  Price  made  a  vol- 
untary deed  of  gift  to  her  infant  daughter  Florida  Price,  then 
residing  with  her  in  the  city  of  Louisville,  of  various  articles  of 
household  furniture,   and  the  deed  was  duly  recorded. 

Afterwards,  on  the  8th  day  of  December,  1866,  while  said 
mother  and  daughter  continued  to  live  together,  and  were  using 
the  furniture  at  their  home,  they  executed  their  joint  note  with 
a  mortgage  on  the  furniture  to  secure  its  payment,  to  Henry  0. 
Sherrill  for  the  sum  of  $225,   payable  March   Ist,   1867. 

The  note  and  mortgage  were  assigned  by  Sherrill  to  Stratton 
&  Snodgrass,  who  brought  this  suit  for  a  foreclosure  of  the  mprt- 
gage. 

Said  Florida  Price  having  intermarried  with  Augustus  Mc- 
Kenzie, they  filed  their  answer,  claiming  that  the  property  was 
vested  in  said  Florida  by  the  deed  of  the  16th  of  May,  1865,  and 
that  she  was  not  bound  by  the  note  and  mortgage  afterwards  made 
to  Sherrill,  because  she  was  at  the  time  an  infant. 

It  appears  that  the  money  realized  on  the  note  and  mortgage 
was  used  to  pay  a  debt  of  Mrs  .Price  for  rent,  for  which  a  distress 
warrant  was  levied  on  part  of  the  property  in  controversy. 

The  court  dismissed  the  action  as  to  McKenzie  and  wife  so  far 
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as  it  sought  to  enforce  the  note  and  mortgage  against  them,  but 
held  the  deed  of  gift  did  not  operate  to  convey  the  furniture  to 
Mrs.  McKenzie  to  the  exclusion  of  the  plaintiffs'  debt,  and  ad- 
judged a  sale  of  the  property  for  its  payment,  and  from  that 
judgment  McKenzie  and  wife  have  appealed. 

The  record  discloses  no  evidence  of  actual  fraud  in  the  execu- 
tion of  the  deed  of  gift,  and  as  it  was  made  before  the  debt  of 
appellees  existed,  and  when  Mrs.  Price  was  not  indebted  so  far  as 
appears  in  this  case,  it  cannot  be  regarded  as  constructively  fraud- 
ulent It  therefore  operated  to  vest  the  property  in  Mrs.  McKen- 
zie, a^d  as  she  had  a  right  to  avoid  the  note  and  mortgage 
subsequently  made  on  the  ground  of  her  infancy,  it  seems  to  us 
the  court  erred  in  adjudging  a  sale  of  the  property. 

WTierefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  render  a  judgment  oonformable  to  thi.  opinion. 


Buchner  &  Wing,  for  appellants. 
Stratton,  for  appellees. 


Peeey  West  v.  James  B.  Mason. 

Civil  Actions — General  Character. 

The  rule  in  civil  action  is  that  evidence  of  the  general  character  of  a 
party  to  the  action,  is  never  admissible;  unless  the  action  involves  the 
general  character,  or  directly  affects  it. 

Unlawful  Enterprise — Acts  and  Declarations. 

The  legal  principal  governing  in  cases  where  several  are  connected  m 
an  unlawful  enterprise,  when  the  connnection  is  established  by  the  evi- 
dence, is  that  every  act  and  declaration  of  each  one  in  furtherance  of  the 
original  enterprise,  and  with  reference  to  the  common  object  is,  in  con- 
templation of  law,  the  act  and  declaration  of  all. 

Instructions — ^Abstract  Proposition. 

An  instruction  which  contains  a  mere  abstract  proposition  without 
reference  to  any  evidence  offered  on  the  trial,  should  be  rejected,  and 
an  instruction  making  one  isolated  circumstance  or  fact  more  prominent 
than  other  facts  and  circumstances,  should  not  be  given. 
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December  16,  1868. 

The  infltructions  referred  to  in  the  opinion,  are  as  follows : 

First. 

"If  the  jury  believe  from  the  evidence  that  the  intention 
of  West  was  to  purchase  flour  and  that  he  was  going  for 
that  purpose  and  had  no  intention  of  engaging  in  the 
alleged  taking  of  the  $400,  they  should  find  for  the  de- 
fendant West" 

Fourth. 

"The  fact  of  West  not  receiving  any  portion  of  the  money 
is  a  circumstance  together  with  other  circumstances 
elicited  in  evidence,  from  which  they  may  infer  his  in- 


Opinion  of  the  Court  by  Judge  Peters: 

Mason  sued  West  and  Reynolds,  charging  that  they  with  two 
Williams  wrongfully,  and  with  force  took  from  him  $400  in  bank 
notes,  and  converted  the  same  to  their  own  use. 

A  verdict,  and  judgment  having  been  rendered  against  the 
defendants  below  for  $535,  and  a  motion  for  a  new  trial  having 
been  overruled,  West  seeks  a  reversal  of  the  judgment  on  three 
grounds.  1.  That  the  court  below  erred  in  refusing  to  admit  on 
the  trial,  evidence  of  his  general  character. 

2.  That  improper  instructions  were  given  to  the  jury  on  motion 
of  appellee.  Instructions  asked  for  by  appellant  were  refused 
which  should  have  been  given. 

3.  That  the  verdict  was  contrary  to  evidence.  It  is  proposed 
to  consider  these  alleged  errors  in  the  order  in  which  they  are 
here  stated. 

As  to  the  1st  objection,  the  rule  in  civil  actions  is  that  evidence 
of  general  character  of  a  party  to  the  action,  is  never  admissible ; 
unless  the  action  involves  the  general  character,  or  directly  affects 
it  And  is  never  admissible  in  such  actions  for  injuries  to  prop- 
erty. 1.  OreenL  Sec.  54,  55  and  notes..  This  action  did  not  directly 
involve  nor  directly  affect  the  character  of  appellant,  but  was  for 
the  restoration  of  the  value  of  property  wrongfully  taken,  and 
damages  for  the  wrongful  act.  The  offered  evidence  was  therefore 
properly  refused. 
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2.  The  legal  principle  governing  in  cases  where  several  are 
connected  in  an  unlawful  enterprise,  when  the  connection  is 
established  by  the  evidence,  is  that  every  act  and  declaration  of 
each  one  in  furtherance  of  the  original  enterprise,  and  with  refer- 
ence to  the  common  object  is  in  contemplation  of  law  the  act,  and 
declaration  of  them  all,  and  aU  are  equally  responsible.  Neither 
of  the  two  instructions  given  on  motion  of  appellee  is  in  conflict 
with  this  principle;  but  substantially  confirms  to  it,  and  conse- 
quently not  erroneous. 

The  first  instruction  asked  by  appellant  was  properly  refused; 
because  it  contained  a  mere  abstract  proposition  witiiout  reference 
to  any  evidence  offered  on  the  trial;  there  is  no  evidence  that 
there  was  any  flour  for  sale,  at  the  place  where  appellee  was  found 
on  the  night  his  money  was  taken  from  him. 

Instruction  'No.  4  asked  by  appellant  was  also  properly  refused, 
not  only  because  it  is  in  conflict  with  the  law  applicable  to  the 
evidence  as  herein  stated,  but  for  the  further  reason  that  one 
isolated  circumstance  or  fact  was  thereby  prominently  presented 
as  worthy  of  controlling  influence  with  the  jury,  and  the  expres- 
sion '^with  other  circumstances  elicited  by  the  evidence/^  left  it  too 
general  and  indefinite. 

3.  The  evidence  shows  that  appellant  reached  the  place,  where 
appellee  was,  in  company  with  the  Williams'  &  Reynolds,  and  was 
present  with  them  when  they  demanded  and  took  from  him  his 
money  and  note;  and  was  during  the  whole  time  armed.  Of  the 
sufficiency  of  the  evidence  to  fix  the  responsibility  of  appellant  for 
said  acts,  it  was  the  exclusive  province  of  the  jury  to  judge,  and 
having  determined  that  question,  this  court  has  no  l^al  power  to 
interfere  with,  or  disturb  their  finding. 

Wherefore,  the  judgment  is  affirmed. 


Bradley  J  Anderson,  for  appellant. 
Owsley  &  Burdett,  McKee,  for  appellee. 
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M.  S.  Willis  v.  H.  S.  &  J.  Birdsel  and  F.  A.  &  C.  A.  ISTouese. 

Lien— Purcliase  Money— Suit  to  Foredoee— Necessary  Parties. 

Mrs.  Jarvis  conveyed  the  legal  title  to  a  house  and  lot,  adjudged  to 
be  sold,  to  one  M.  S.  Willis,  and  upon  which  F.  A.  &  C.  A.  Nourse  held 
liens  for  purchase  money,  which  M.  S.  Willis  undertook  to  pay  as  part 
of  the  consideration  of  the  purchase.  Held,  that  in  a  suit  to  foreclose 
the  lien,  the  personal  reperesntative  or  heirs-at-law  of  Mrs.  Jarvis  were 
not  necessary  parties. 

Partnership— Disclosing  Name  of  Individual  Parties. 

Ujiless  the  real  names  of  the  individual  partners  to  a  partnership  are 
disclosed,  the  creditors  will  be  presumed  to  have  supposed  the  business 
was  owned  by  those  in  control  of,  and  who  conducted  same,  as  their 
individual  place  of  business. 

Fraudulent  Conveyance-rHusband  and  Wife — Creditors. 

O.  F.  Jarvis  and  wife,  E.  C.  WiUis  and  wife  and  J.  H.  Bryant,  were 
partners  in  the  drug  business,  and  on  dissolution,  finding  they  were 
badly  involved,  agreed  that  in  consideration  of  one  of  the  partners  as- 
suming to  pay  (verbally)  a  debt  of  $1,000.00  and  $150.00,  respectively, 
to  appelles,  O.  F.  Jarvis  and  wife  executed  and  delivered  to  £.  C.  Willis 
a  deed  to  a  house  and  lot,  the  consideration  being  $1,150.00,  the  amount 
of  the  two  debts  the  deed  being  made  in  the  name  of  Mrs.  E.  C.  Willis, 
The  testimony  showed  that  Mrs.  Willis  really  did  not  know  what  the 
consideration  for  the  deed  was,  nor  what  the  contract  between  her  hus- 
band and  Jarvis  was,  only  so  far  as  had  been  communicated  to  her  by 
her  husband.  Her  claim  of  the  consideration  being  $600.00  she  originally 
put  in  the  drug  business  is  not  corroborated  by  the  evidence.  Held,  that 
for  all  the  uses  of  the  creditors  of  Bryant  &  Co.,  the  husbands  of  the 
two  feme  covert  partners  must  be  held  liable  and  that  the  house  and  lot 
must  be  regarded  as  the  property  of  the  insolvent  husband,  and  the  wife 
holding  as  his  trustee  in  derogation  of  the  rights  of  creditors. 

APPEAL  FEOM  HICKMAN  CIBOUIT  COURT. 

January  14,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

Mrs.  Jarvis  having  conveyed  the  legal  title  to  the  house  and  lot, 
adjudged  to  be  sold,  to  appellant,  and  the  claim  of  appellees  F.  A. 
&  0.  A.  Nourse  being  for  unpaid  purchase  price  due  from  Mrs. 
Jarvis  which  appellant  undertook  to  pay  as  part  of  the  considera- 
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tion  of  her  purchase,  and  as  these  appellees  were  seeking  to  enforce 
their  lien,  it  was  not  essential  to  have  before  the  court  either  the 
personal  representative  or  heirs  at  law  of  Mrs.  Jarvis,  and  we 
perceive  no  error  as  to  their  judgment. 

It  is  evident  that  though  Mrs.  Jarvis  and  Mrs.  M.  S.  Willis,  the 
appellant,  were  the  co-partners  of  Bryant  in  the  drug  business 
conducted  under  the  style  of  J.  H.  Bryant  &  Co.,  yet  as  the  busi- 
ness was  controlled  by  the  husbands  of  these  two  ladies,  and  no 
publication  being  made  to  the  world  who  were  the  real  partners, 
the  creditors  supposed  the  firm  consisted  of  Bryant  and  Mr.  Willis. 

It  is  made  also  to  appear  that  when  Bryant  &  Co.  dissolved,  the 
debt  to  the  Birdsels  for  $1,000  was  then  due  from  Bryant  &  Co., 
and  it  was  agreed  between  O.  F.  Jarvis  and  E.  C.  Willis  that  the 
latter  should  pay  this  debt  and  also  the  debt  for  $150  to  the 
Nourses,  and  the  consideration  recited  in  the  deed  from  Jarvis 
and  wife  to  Mrs.  Willis  is  $1,150 — ^the  precise  amount  of  the 
principal  of  these  debts,  and  Mrs.  Willis  concedes  that  her  under- 
standing was  that  she  was  to  pay  the  $150  outstanding  unpaid 
purchase  price  to  Nourses.  E.  C.  Willis  was  certainly  insolvent 
and  probably  O.  F.  Jarvis  was  in  the  same  condition,  for  he  seems 
to  have  signed  the  deed  to  Mrs.  Willis  and  caused  his  wife  to  do 
so,  at  Mr.  Willis'  request,  without  seeing  that  any  lien  was 
retained  for  the  unpaid  consideration,  and  made  it  to  Mrs.  Willis 
when  he  says  all  the  previous  transactions  had  been  in  the  name 
of  Willis  alone,  and  Mrs.  Willis'  name  was  brought  in  for  the 
first  time  when  he  and  his  wife  signed  the  deed. 

Mrs.  Willis  shows  that  she  really  did  not  know  what  the  con- 
sideration for  the  deed  was,  nor  what  the  contract  between  her 
husband  and  O.  F.  Jarvis  was,  only  so  far  as  he  communicated 
them  to  her,  and  he  seems  not  to  have  been  very  communicative, 
explicit  or  accurate  as  to  these.  Her  account  of  the  consideration 
paid,  that  is,  the  $500  originally  put  into  the  drug  store,  is  not 
corroborated  by  the  deed  or  the  parol  evidence,  and  is  evidently 
the  result  of  incorrect  information  or  misunderstanding  on  her 
part,  and  as  it  may  be  fairly  presumed  that  the  family  had  to  be 
supported  mainly  from  the  drug  store,  it  is  quite  improbable  that 
any  profits  had  accrued  to  her,  especially  that  her  capital  had 
doubled  in  less  than  a  year,  when  the  firm  could  not  or  had  not 
paid  its  outstanding  liability  for  stock. 

It  is  palpable  that  for  all  the  uses  of  the  creditors  of  the  firm 
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of  Bryant  &  Co.  the  husbands  of  the  two  feme  covert  partners  must 
be  held  liable,  and  that  this  house  and  lot  must  be  legarded  as  the 
property  of  her  insolvent  husband,  and  she  holding  as  his  trustee 
in  derogation  of  the  rights  of  the  creditors,  greatly  strengthened 
by  the  moral  fact  that  this  was  also  her  debt,  although  it  may  not 
have  existed  in  precisely  that  shape,  that  would  render  her  legally 
liable  or  subject  her  general  estate. 

This  view  of  the  subject  renders  needless  any  investigation  of 
the  mortgage  executed  by  O.  F.  Jarvis,  of  this  house  and  lot,  to 
the  Birdsels  to  secure  their  debt,  but  which  was  unacknowledged 
by  him,  and  unsigned  by  his  wife,  the  legal  title  being  in  her, 
when  the  deed  to  Mrs.  Willis  was  made,  though  Mr.  Willis  was 
informed  when  he  purchased  the  house  and  lot  that  it  was  so 
mortgaged,  and  he  then  undertook  to  pay  the  mortgage  debt. 

Seeing  no  error  in  the  judgment,  it  is  aflSrmed. 

Lindsey  &  Moss,  for  appellant. 
Rodman  &  Bradleys,  for  appellees. 


Alice  .Undeewood  et  al  v.  D.  J.  Bowles  et  al. 

Judicial  Sales — Lands  and  Conveyances — ^Duty  of  Officer. 

It  is  the  duty  of  an  officer,  selling  land  under  judgment  to  satisfy  an 
existing  lien  thereon,  to  disclose  to  the  bidders  any  incumbrance  existing 
other  than  that  for  which  the  sale  is  being  oonducted,  in  order  that 
bidders  might  fully  understand  the  character  of  title  they  would  acquire 
if  they  purchased. 

Same. 

Where  siich  sales  occur,  the  officer,  after  offering  the  land  to  bidders, 
in  a  solid  lot  should  attempt,  before  closing  the  sale,  to  raise  the  amount 
of  the  debt  by  offering  a  designated  side  or  end  of  the  tract  or  lot;  the 
defendants  in  the  execution  being  infants,  not  present  at  the  sale  as 
must  be  assumed,  and  incapable  of  making  the  designation,  if  they  had 
been  present. 

Judicial  Sales,  City  of  LonisviUe — Officexs  Discretion. 

By  section  812.  C.  C.  in  the  sale  of  a  small  portion  of  real  estate 
in  the  city  of  Louisville,  and  county  of  Jefferson,  if  the  defendant  does 
not  require  less  than  the  whole  to  be  sold,  where  less  will  produce  the 
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debt,  the  officer  making  the  sale  may  exercise  his  discretion,  with  a  view 
to  the  interest  of  the  defendant,  whether  to  sell  the  whole,  or  less  than 
the  whole,  as  he  may  or  not  think  it  advantageously  susceptible  of 
division.  When  the  whole  is  sold  by  the  officer,  under  the  power  here 
conferred,  where  the  defendants  are  infants,  and  the  officer  must  exercise 
the  discretion  conferred  upon  him,  by  reason  of  their  disability  to  direct 
how  the  sale  should  be  made,  the  facts  should  be  stated  in  the  return. 

Same — Purchaser  for  Value. 

An  attorney,  who  admits  that  he  recovered  the  judgment  for  the  satis- 
faction of  which  the  land  was  sold,  and  was  present  at  the  sale,  was  the 
surety  of  the  purchaser  in  the  sale  bond,  and  must  have  known  all  about 
the  manner  of  making  the  sale,  cannot  be  an  innocent  purchaser  without 
notice  of  the  imperfection  of  his  vendors  title. 

APPEAL  FBOM  LOUISVILLE  CHANCERY  COURT. 
January  14,  1868. 
Opinion  of  the  Court  by  Judge  Peters: 

It  appears  from  the  return  of  the  officer  who  made  the  sale  that 
the  parcel  of  land,  which  he  sold  was  ^'partly  subject  to  the  dower 
of  Martha  Elderkin,"  but  it  does  not  appear  what  part,  or  how 
much  of  said  land  was  subject  to  her  dower,  nor  does  it  appear 
from  his  return  that  he  stated  or  explained  to  those  present  how 
much  of  the  land  he  offered  for  sale  was  encimibered  by  the  dower 
of  Mrs.  Elderkin,  which  it  was  his  duty  to  do,  in  order  that  bidders 
might  fully  understand  the  character  of  title  they  purchased. 

The  officer  making  the  sale  did  not  offer  to  sell  the  land  by 
the  acre,  or  state  what  quantity  was  included  in  the  boundary; 
but  it  seems  that  he  offered  it  all  in  a  lot,  and  is  rather  to  be 
inferred  from  his  return,  when  the  amount  of  the  execution  was 
bid  for  the  whole  boundary,  he  struck  it  off,  without  offering  to 
sell  a  less  quantity  off  of  a  designated  side  or  end  of  the  tract  and 
endeavor  to  raise  the  amount  of  money,  required  to  pay  the  execu- 
tion, by  a  sale  of  less  than  the  whole  tract,  as  it  was  his  duty  to  do ; 
the  defendants  in  the  execution  being  infants,  not  present  at  the 
sale,  as  must  be  assumed  and  incapable  of  making  the  designation 
if  they  had  been  present.  Sec.  3,  Art.  13,  Chap.  36,  1  Vol.  R. 
S.  pp.  484, 

It  has  not  escaped  the  attention  of  the  court,  that  by  Sec  S12 
Civ.  C,  in  the  sale  of  a  small  portion  of  real  estate  in  the  City  o£ 
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Louisville,  and  County  of  Jefferson,  if  the  defendant  does  not 
require  less  than  the  whole  to  be  sold,  where  less  will  produce  the 
debt,  the  officer  making  the  sale,  may  exercise  his  discretion,  with 
a  view  to  the  interest  of  the  defendant,  whether  to  sell  the  whole, 
or  less  than  the  whole,  as  he  may  or  not  think  it  advantageously 
susceptible  of  division.  When  the  whole  is  sold  by  the  officer, 
under  the  power  here  conferred,  where  the  defendants  are  infants, 
and  the  officer  must  exercise  the  discretion  conferred  upon  him, 
by  reason  of  their  disability  to  direct  how  the  sale  should  be  made, 
the  facts  should  be  stated  in  the  return,  which  is  not  done. 

It  is  further  provided  in  the  section  here  referred  to,  that  an 
abuse  of  the  discretion  conferred,  by  the  officer,  shall  be  a  suf- 
ficient cause  to  set  aside  the  sale. 

No  special  directions  were  given  by  the  chancellor  how  the 
sale  under  this  execution  should  be  conducted.  It  does  not  appear 
from  the  return  of  the  officer,  that  he  explained  how  much  of  the 
land  was  encumbered  by  the  dower  of  Mrs.  Elderkin;  there  is  no 
reason,  or  at  least  none  is  shown,  why  he  did  not  offer  a  less 
quantity  than  the  whole  and  ascertain  thereby  whether  it  would 
require  all  to  pay  the  debt;  the  defendants  were  infants  and  could 
not  require  it  to  be  done.  The  land  was  struck  off  at  less  than 
one-sixth  of  its  value  and  the  sacrifice  may  be  accounted  for  by 
the  manner  the  sale  was  conducted,  and  the  failure  of  the  officer 
to  discharge  his  duty  in  the  particulars  herein  named.  And  the 
sale  should  not  therefore  be  permitted  to  stand. 

Xor  can  appellee  Stemian  complain.  He  admits  that  he  was 
the  attorney  who  recovered  the  judgment  for  the  satisfaction  of 
which  the  land  was  sold,  he  was  present  at  the  sale,  and  was  the 
surety  of  the  purchaser  in  the  sale  bond,  and  must  have  known  all 
about  the  manner  of  making  the  sale,  so  that  he  is  not  an  innocent 
purchaser  w^ithout  notice  of  the  imperfections  of  his  vendor's  title. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  set  aside  the  sales  to  Bowles  and  to  Sterman, 
and  to  refer  the  case  to  the  master  to  ascertain  who  is  in  posses- 
sion of  land  for  an  acocunt  of  rents,  and  lasting  improvements, 
and  ameliorations  on  account  thereof  and  for  further  proceedings 
consistent  herewith.  The  appellees  will  have  a  lien  on  the  land 
for  $71.21,  the  amount  paid  by  the  purchaser  with  interest  from 
the  24th  of  February,  1862,  till  paid,  subject  to  the  adjustment 
of  accounts  for  rents  and  ameliorations. 

Brown,  for  appellants, 

Sterman,  for  appellees. 
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K.  L.  Cobb  &  Sons  v.  John  F.  Baksb. 

Actions— Trover  and  Conversion — Contract  Price  Criterion. 

In  an  action  of  trover  and  conversion,  the  value  of  the  property  at 
the  time  of  the  conversion,  not  to  exceed  he  contract  price,  is  the  true 
criterion. 


APPEAL  FBOM  OAIJ)WELL  CIEOUIT  COUET. 
January  17,  1868. 
Opinion  of  the  Court  by  Judge  Petees: 

While  the  facts  in  the  petition  are  not  set  forth  in  as  concise 
and  direct  language  as  might  be  desirable,  still,  all  that  are  neces- 
sary to  constitute  a  good  cause  of  action  are  stated,  and  the 
demurrer  to  the  petition  was  therefore  properly  overruled. 

Johnson  certainly  stated  that  appellee  said  he  would  as  soon 
take  his  note  for  the  residue  of  the  price  of  his  tobacco  as  any 
man's,  but  no  note  was  tendered,  and  from  that  Groom  was  in- 
structed positively  not  to  part  with  the  possession  of  the  tobacco 
until  the  price  was  paid,  it  must  be  inferred  that  appellee  only 
meant  that  if  he  would  take  a  note  at  all  for  the  unpaid  balance, 
he  would  take  Johnson's  as  soon  as  any  man's,  but  that  he  did  not 
intend  to  take  the  note  of  any  one. 

There  is  no  contrariety  of  evidence  that  the  sale  was  for  cash, 
on  the  delivery  of  the  tobacco  at  the  bams  of  Groom ;  the  tobacco 
was  delivered  there.  Groom  being  the  agent  of  Johnson,  ready  to 
be  surrendered  to  him  when  the  price  was  paid,  so  that  appellee 
did  all  that  he  was  bound  to  do  to  constitute  a  compliance  on  his 
part  with  the  contract. 

By  the  acceptance  of  the  money  from  appellants  on  the  draft  of 
Johnson,  there  was  no  express  waiver  of  any  lien  by  appellee  that 
he  had  for  the  residue  of  the  price.  Nor  does  the  evidence  show 
that  appellants  required  such  waiver,  or  contracted  for  the  delivery 
of  the  tobacco  to  them  upon  the  payment  of  the  amount  of 
the  draft. 

The  order  of  appellants  to  Harris,  the  warehouse  man,  was 
competent  to  show  to  whom  and  by  what  authority  the  tobacco  was 
delivered,  but  the  aflSrmation  in  the  order  that  they  had  settled 
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with  Baker  was  not  competent  evidence  of  the  fact  of  the  payment 
of  the  price,  but  the  onus  was  on  apellant  to  prove  that  fact, 
aliunde. 

The  evidence  as  to  the  price  of  tobacco  about  the  1st  of  June, 
1866,  when  appellants  received  appellee's  tobacco,  is  conflicting, 
and  if  there  is  any  preponderance  of  evidence- against  the  verdict 
it  is  not  such  as  to  authorize  this  court  to  interpose. 

Nor  is  there  any  available  objection  to  the  instruction  given  at 
the  instance  of  appellee.  The  action  is  in  the  nature  of  an  action 
of  trrfver,  and  conversion,  and  the  meaning  of  the  instruction  is 
that  if  the  jury  should  find  for  appellee,  they  should  find  the 
value  at  the  time  of  the  conversion,  not,  however,  to  exceed  the 
contract  price,  which  is  the  correct  criterion  in  this  class  of  actions. 
The  only  instruction  asked  by  appellants  seems  to  have  been  given. 

No  available  error  is  manifested  in  the  record. 

Wherefore,  the  judgment  is  affirmed. 


Craddock,  Slacker,  for  appellant. 
James,  for  appellee. 


J.  W.  Hensley  v.  John  Prince. 

SUnder—- Plea  of  Justification— Introduction  of  Evidence— Conclusion  of  Ar- 
gnment. 

In  an  action  for  slander,  the  defendant  confessed  by  his  answer,  the 
allegations  of  the  petition,  that  he  had  imputed  to  the  plaintiff  the  crime 
of  perjury.  Therefore,  it  was  incumbent  on  him  to  make  out  the  truth 
of  his  justification.  The  exact  form  of  the  words  containing  the  charge 
were  immaterial,  so  that  the  substance  were  proven.  Under  such  state 
of  facts  the  defendant  was  entitled  to  introduce  his  evidence  and  tlMn  to 
the  conclusion  of  the  argument  and  this  is  not  relieved  because  plaintiff 
introduced  his  evidence  first. 

Instruction — Slander — ^Evidence. 

Where  there  is  a  contrariety  of  evidence  in  an  action  for  slander,  the 
question  is  one  fact  peculiarly  within  the  province  of  the  jury,  and  they 
should  be  instructed  that  if  they  believe  from  the  evidenoe,  plaintiff 
denied  the  malice,  but  truthfully  explained  the  arrest,  its  manner,  and 
the  part  he  took  in  it,  they  should  find  for  him. 
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Same. 

Defendant  had  a  right  to  an  instruction  predicated  on  the  jury's  belief 
of  the  evidence  presented  by  him  as  to  his  justification,  and  if  the  jury 
should  consider  this  as  over-balancing  plaintiff's  evidence,  to  find  accord- 
ingly. 

Amended  Answer  After  Evidence  Closed — ^Pleadings. 

A  defendant  may,  after  the  evidence  is  all  closed,  amend  his  answer 
so  as  to  conform  to  the  proof. 

APPEAL  FROM  LAWBENCE  OIECUIT  COUBT. 
January  23,  1868. 
Opinion  of  the  Court  by  Judge  Williams  : 

Appellee  recovered  a  verdict  and  judgment  against  appellant  in 
an  action  of  slander,  for  $1,000,  which  the  court  refused  to  set 
aside,  and  from  which  he  prosecutes  this  appeal. 

There  was  no  evidence  offered  to  sustain  the  action  as  set  out 
in  the  original  petition,  therefore,  on  a  plea  of  not  guilty,  the  jury 
were  properly  directed  to  find  for  defendant  as  to  it. 

To  the  amended  petition,  correctly  setting  out  the  action,  where- 
in and  before  what  officer  the  plaintiff  testified,  and  that  of  and 
concerning  his  evidence  in  such  cause,  the  defendant  charged  him 
with  perjury,  etc.,  setting  out  the  words  alleged  to  have  been 
spoken  in  three  several  forms,  to  wit:  That  plaintiff  "swore  a  n-d 
unanimous  lie,"  *'he  swore  a  n-d  lie,"  "he  swore  a  n-d  yellow 
stinking  lie." 

The  defendant  answered  denying  that  he  spoke  the  words  as 
stated  in  the  petition,  but  he  then  goes  on  to  state  the  trial  as 
set  out  in  this  amended  petition,  and  that  plaintiff  was  a  witness 
and  in  his  evidence  made  certain  alleged  statements  which  were 
false  and  untrue,  and  that  of  and  concerning  the  said  plaintiff 
and  his  oath  he  did  as  he  lawfully  might,  say  ''that  plaintiff  had 
sworn  to  a  lie/' 

The  gist  of  the  action  was  the  imputing  to  plaintiff  the  infamous 
crime  of  perjury,  the  exact  form  of  the  words  containing  this 
charge  was  immaterial,  so  that  the  substance  were  proven. 

The  defendant  confessed  that  the  trial  had  occurred  and  that 
plaintiff  had  testified  as  alleged  by  him,  and  that  defendant  had 
accused  him  of  swearing  a  lie  on  such  trial,  thus  confessing  he  had 
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imputed  to  the  plaintiff  the  crime  of  perjury;  had  no  witness 
testified  for  either  party,  the  plaintiff  would  unquestionably  have 
been  entitled  to  a  judgment  on  defendant's  own  answer;  therefore, 
it  was  incumbent  on  the  defendant  to  make  out  the  truth  of  his 
justification,  and  hence  he  was  entitled  first  to  introduce  his  evi- 
dence and  then  to  the  conclusion  of  the  argument,  as  provided  in 
Bub-division  3  and  6  of  Sec.  347,  Civ.  Code.  The  court  erred  in 
refusing  the  defendant  the  concluding  argument,  and  this  is  not 
relieved  because  plaintiff  introduced  his  evidence  first 

There  was  a  contrarity  of  evidence  as  to  what  plaintiff  did  state 
as  a  witness  on  the  alleged  trial,  and  whether  his  denial,  when 
interrogated  as  to  whether  he  had  not  maliciously  arrested  or 
caused  defendant's  previous  arrest,  meant  to  negative  the  malice 
only,  or  negatived  the  arrest,  the  witnesses  are  not  agreed;  this 
question  is  one  of  fact  peculiarly  within  the  province  of  the  jury, 
they  should  have  been  told,  therefore,  that  if  they  believe  from  the 
.  evidence  plaintiff  denied  the  malice  but  truthfully  explained  the 
arrest,  its  manner,  and  the  part  he  took  in  it,  they  should  find  for 
him.  The  first  instruction  given  to  plaintiff  does  not  correctly 
present  this  view ;  still  it  has  done  the  defendant  no  injury,  as  the 
error  was  against  the  plaintiff.  But  the  defendant  had  a  right 
to  an  instruction  predicated  on  the  jury's  belief  of  the  evidence 
presented  by  him  as  to  his  justification,  and  if  the  jury  should 
consider  this  as  overbalancing  plaintiff's  evidence  to  find  accord- 
ingly, and  presented  an  apt  and  concise  instruction  to  this  effect, 
which  the  court  erroneously  refused,  and  foi:  this  and  the  refusing 
appellant  the  concluding  argument,  the  judgment  must  be  reversed. 

The  defendant  after  all  the  evidence  was  concluded  proposed  to 
amend  his  answer  by  inserting  certain  words  to  make  the  plead- 
ings more  accurately  conform  to  the  evidence,  which  the  court 
rejected.  We  would  not  say  this  was  an  abuse  of  the  sound  dis- 
cretion vested  in  the  court,  and  certainly  could  not  reverse  for 
this,  but  as  the  judgment  must  be  reversed  for  other  errors,  on 
the  return  of  the  cause  the  proposed  amendments  should  be 
allowed  as  making  the  pleadings  conform  to  the  real  case,  and  in 
no  wise  calculated  to  surprise  the  plaintiff. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial,  and 
further  proceedings  in  accordance  herewith. 

Irelana,  for  appellant. 
7'norp,  for  appellee. 
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Jesse  Hampton  v.  Thomas  H.  Blakemokk  et  al. 

Land— Judicial  Sale  to  Satisfy  Lien— Necessary  Parties. 

A  petition  for  the  sale  of  land  to  satisfy  unpaid  purchase  money  must 
allege,  and  plaintiff  must  show  title  in  some  party  before  the  court,  who 
should  not  adjudge  a  sale  of  the  land  without  such  an  exhibition  of  title 
thereto. 


APPEAL  FROM   CLARKE  CIRCUIT   COURT. 
January  8,  1868. 
Opinion  of  the  Court  by  Judge  Hardin  : 

It  sufficiently  appears  that  the  note  of  $400,  dated  January  5th, 
1863,  and  asserted  by  the  appellant  was  executed  to  him  by 
Thomas  H.  Blakemore  and  George  N.  Blakemore  in  renewal  of 
a  balance  of  the  price  of  about  121  acres  of  land  which  the  appel- 
lant had  sold  to  them,  as  commissioner  in  the  suit  of  Hagan's  heirs 
against  Eailsback. 

This  suit  though  referred  to  is  not  copied  in  this  record,  and 
it  only  appears  informally  that  the  title  to  the  land  in  controversy 
is  vested  in  some  of  the  parties  to  that  action,  who  do  not  appear 
to  have  been  brought  before  the  court  in  this.  Neither  Hampton 
nor  Lisle  has  shown  the  title  to  be  in  any  party  before  the  court, 
from  whom  the  court  could  cause  it  to  be  conveyed  and  it  seems 
to  us  the  court  should  not  have  adjudged  an  enforcement  of  the 
lien  asserted  by  either  party,  by  a  sale  of  the  land  without  an  exhi- 
bition of  the  title  with  the  proper  parties  before  the  court  to  enable 
the  court  to  cause  it  to  be  conveyed. 

It  seems  to  us,  also,  that  although  the  legal  title  not  having  been 
conveyed  to  the  Blakemores  or  their  vendees,  the  original  vendor's 
lien  may  not  have  been  waived  by  the  settlement  and  other  acts  of 
the  appellant  relied  on  for  that  object  by  the  appellees,  the  court 
could  not  without  the  hazard  of  injustice,  determine  the  question 
as  between  the  appellant  and  Lisle  as  to  the  priority  of  him  or  in 
fact  whether  the  appellant  occupied  such  an  attitude  with  refer- 
ence to  the  title  holders  and  beneficiaries  of  the  sale  made  by  him 
as  commissioner,  as  to  entitle  him  to  any  lien  at  all,  without  bring- 
ing said  parties  before  the  court. 
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But  for  the  reasons  indicated  the  judgment  is  reversed  without 
any  judgment  for  costs  against  either  party  and  the  cause  re- 
iaanded  for  further  proceedings  consistent  with  this  opinion. 

Simpkins  &  Hucfcner,  for  appellant.  . 

HtLstan,  for  appellee. 


Susan  Hebndon  v.  Huston  &  Williams. 

Contract»— Rent — ^Faillare  to  Take  Premisea— Criterioa  of  Damagea— Burden 
of  Proof. 

The  price  for  which  property  was  rented,  under  a  contract,  is  prima 
fade  the  value  of  the  use  of  the  property,  and  the  burden  of  proof  is  on 
defendants  to  show  that  they  could  only  get  for  it  the  amount  reported 
as  received  by  them. 

APPEAL   FBOM   UNION    CIRCUIT   COUET. 
February  5,   1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

If  the  contract  for  the  renting  was  complete,  and  nothing 
further  remained  to  be  done,  it  is  not  a  little  strange  that  appel- 
lant should  retain  the  note  for  the  purpose  of  getting  surety  on  it 
as  is  alleged  in  the  petition.  It  was  not  then  ever  delivered  to 
appellees  as  her  note,  according  to  their  own  showing,  and  the 
strong  probability  is,  that  is  was  not  to  be  delivered  as  her  note, 
until  the  surety  signed  it,  which  appellee  required  to  be  done  in 
order  to  perfect  the  contract. 

Moreover,  they  allege  that  after  appellant  declined  to  take  the 
house,  and  they  were  authorized  to  sub-let  it,  they  could  only  get 
$46.60  for  it.  The  price  at  which  they  allege  they  rented  the 
property  to  her,  exceeded  the  price  they  report  to  have  received 
for  it,  more  than  $100.  No  reason  is  assigned  for  this  wonderful 
difference;  and  after  alleging  that  they  rented  to  her  at  $160  per 
annum  and  being  authorized  by  her  to  sub-let  it,  the  court  should 
not  have  taken  their  mere  allegation  of  what  they  received  without 
proof  as  the  criterion  for  the  credit     The  price  for  which  they 
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allege  they  rented  to  her  and  which  she  admits  she  was  willing 
to  give  if  she  could  make  a  satisfactory  note,  is  prima  facie  the 
value  of  the  use  of  the  property  for  one  year.  And  the  oniLS  was 
on  appellees  to  show' that  they  could  only  get  for  it,  the  amount 
reported  by  them. 

In  either  view  of  the  case,  therefore,  the  judgment  was  unau- 
thorized. Wherefore,  said  judgment  is  reversed,  and  the  cause 
remanded  with  directions  for  further  proceedings  not  inconsistent 
with  this  opinion. 


Cissel,  Vance  &  Adair,  for  appellant. 
Huston,  for  appellee. 


W.  A.  Griffith  and  Jones  v.  W.  C.  Conway. 

Land — Sale  in  6ro«»— Fraud  or  Mistake— ''More  or  Lees." 

When  a  vendor  knows  the  tract  of  land  he  is  selling  does  not  contain 
the  number  of  acres  represented,  he  cannot  shield  himself  from  this 
presumed  fraud  or  mistake  by  adding  the  words  "more  or  less." 

Same— Criterion  of  Abatement. 

The  true  rule  is  the  abatement  for  the  difference  in  the  value  of  the 
property  as  it  was  at  the  time  of  the  sale,  and  as  it  was  represented 
to  be. 

APPEAL   FROM   NICHOLAS   CIKCUIT   COUKT. 

February  6,  1868. 

Opinion  of  the  court  by  Judge  Williams: 

Appellant  Jones  sold  to  appellee  Conway  a  lot  of  ground  with 
its  improvements,  in  Hack  Foure,  representing  it  verbally  and 
in  his  deed  to  Conway,  as  containing  six  acres  and  three-quarters, 
more  or  less;  it  really  contained  only  six  poles  over  4  3-4  acres, 
and  was  sold  toeo  Jones  by  Griffith  as  containing  the  latter  number 
of  acres  and  so  described  in  his  deed  to  Jones. 

The  sale  by  Jones  to  Conway  was  in  gross,  at  the  price  of 
$1,200,  in  four  annual  instalments,  for  which  notes  were  executed, 
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all  of  which  seem  to  have  been  paid  but  the  last,  and  it  had  been 
assigned  by  Jones  to  Griffith. 

Conway  asks  that  a  prorata  deduction  be  made  and  the  court 
did  allow  him  $300,  and  this  is  the  matter  in  controversy. 

As  determined  by  this  court  at  its  present  sitting  in  Sharpe  vs. 
Powel,  when  a  vendor  knows  the  tract  of  land  he  is  selling  does  not 
contain  the  number  of  acres  represented,  he  cannot  shield  himself 
from  this  presumed  fraud  or  mistake  by  adding  the  words  "more 
or  less."  But  the  main  controversy  in  this  case  turns  upon  the 
measure  of  the  deduction  which  should  be  made,  the  vendee  insist- 
ing that  he  purchased  the  place  as  a  situation  for  a  blacksmith  shop 
and  wagon  yard,  and  that  a  pro  rata  deduction  of  the  whole  pur- 
chase price  should  be  made  according  to  the  number  of  acres; 
appellants,  on  the  other  hand,  insist  that  the  improvements  con- 
stitute the  main  value  and  that  the  land  was  not  worth  more 
than  some  sixty  or  seventy-five  dollars  per  acre,  and  that  as  the 
vendee  got  all  lite  improvements,  he  is  only  entitled  to  a  deduction 
for  the  value  of  the  land  without  these. 

But  as  decided  by  this  court  in  Fall  vs.  McMurdy  3  Met.  370, 
neither  of  these  contain  the  true  criterion  in  cases  of  town  prop- 
erty when  the  improvements  formed  the  principal  element  of  value, 
but  in  such  case,  the  true  role  is  the  abatement  for  the  difference 
in  the  value  of  the  property  as  it  was  at  the  time  of  the  sale,  and 
as  it  was  represented  to  be,  taking  into  consideration  the  location, 
size  and  value  of  the  lot,  with  its  improvements,  and  the  purposes 
for  which  it  was  bought  and  designed  to  be  used.  With  this 
criterion,  we  are  not  prepared  to  say  the  court  below  erred  in  the 
amount  of  abatement 

Wherefore,  the  judgment  is  affirmed. 

(See  John  Sharpe  vs.  Powell  &  Adams,  page ) 

Kennedy,  for  appellant 

Norvell,  Stanton  &  T,,  for  appellee. 
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II.  M.  Strode  v.  Elizabeth  Steode. 

Divorce — ^Application  for  Allowance — Notice. 

Notice  of  an  application  for  maintenance  is  not  required,  where  there 
is  a  personal  service  of  the  summons. 

APPEAL  FROM  CAMPBELL  CIRCTTIT  COURT. 
February  8,  1868, 
Opinion  of  the  Court  by  Judge  Peters: 

By  Sec,  6,ArL  3,  Chap,  47,  2  R,  8,  21  it  is  provided  that  pend- 
ing an  application  for  any  'divorce,  the  court  may  allow  the  wife 
maintenance ;  and  as  under  this  provision  the  court  below  allowed 
appellee  the  sum  of  $250  for  her  maintenance  till  the  next  term 
of  the  cQurt  thereafter,  when  the  action  appears  to  have  been  tried, 
this  court  does  not  feel  authorized  to  disturb  the  allowance,  as  it 
appears  to  have  been  but  once  made. 

Notice  of  the  application  does  not  seem  to  be  required  by  the 
statute,  there  was  personal  service  of  the  summons,  the  appellant 
was  in  court,  the  case  had  Ixien  submitted  on  final  hearing,  and  the 
submission  was  set  aside  on  the  same  daj^  the  allowance  was  made, 
but  ui)on  whcse  motion  does  not  appear.  As,  therefore,  the  allow- 
ance was  made  without  objection  to  the  motion  for  want  of  notice, 
and  when  the  appellant  was  in  court,  if  not  in  person,  by  attorney, 
we  cannot  say  the  failure  to  give  notice  of  the  intention  to  make 
the  motion  was  erroneous. 

Wherefore,  the  judgment  is  affirmed, 

Cavivhell,  for  appellant, 
Hawkins,  for  appellee. 
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John  O'Toolk  v.  Owen  Sham. 

Evidence— Acceptance  of  Deed  Showing  Consideration,  Prima  Facie  Evidence 
Pleadings. — Deeds. 

The  admission  in  a  replication  to  a  counter-claim,  of  the  acceptance 
of  a  deed,  showing  on  it^  face  a  specific  consideration,  is  prima  facie 
evidence  of  an  agreed  price  to  be  paid-  for  land  embraced  in  the  deed. 

Rplication — Burden   of  Proof — ^Pleadings. 

Where  a  replication  states  facts,  which  if  proved,  would  countervail 
the  import  of  the  recital  of  a  consideration  in  a  deed  offered  by  a 
defendant,  and  controverts  the  material  allegations  of  a  counterclaim, 
the  burden  of   proof  is  on  the   defendant. 

APPEAL    FROM    KENTON    CIRCUIT    COURT. 

Sepetmber  23,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

In  this  action,  which  was  upon  several  promissory  notes,  the 
defendant  answered,  alleging  in  bar  of  the  action,  and  as  a  counter 
claim  over  against  the  plaintiif,  that  after  the  execution  of  the 
notes,  and  while  they  were  in  the  hands  of  Charles  Holmes,  to 
whom  the  plaintiff  had  endorsed  them,  and  from  whom  he  subse- 
quently took  them  up,  the  defendant,  who  is  a  marble  worker, 
having  an  opportunity  to  sell  a  monument  to  John  Galvin  at  the 
price  of  $1,000  to  be  satisfied  in  a  tract  of  land  in  Monroe  county, 
Indiana,  at  that  price, 

"it  was  agreed  by  and  between  plaintiff  and  defendant 

before  said  monument  was  exchanged  for  said  land  that 

the  land  was  to  be  conveyed  by  Galvin  to  plaintiff,  who 

received  said  land  in  payment  therefor,  and  was  to  pay  to 

defendant  the  difference  between  the  amount  of  the  notes 

and  the  $1,000,  the  price  of  the  land." 

It  was  further  alleged  in  the  answer  that  Galvin  conveyed  the 

land  to  the  plaintiff,  who  then  paid  off  said  notes,  but  failed  to 

pay  said  difference,  for  which  he  prays  judgment. 

The  plaintiff  replied  to  the  counter-claim  and  also  filed  an 
answer  to  certain  interrogatories  annexed  to  the  defendant's 
answer. 
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The  court  rendered  judgment  for  the  plaintiff  for  the  notes 
sued  on,  to.be  credited  by  $300  for  the  land,  and  from  that  judg- 
ment O'Toole  prosecutes  this  appeal. 

The  deed  from  Galvin  for  the  land,  which  appears  to  have  been 
accepted  by  the  appellee,  recites  that  it  was  made  in  consideration 
of  one  thousand  dollars,  and  this  is  the  only  evidence  of  the  price 
at  which  the  land  was  received,  or  its  value,  or  that  of  the  monu- 
ment, except  the  admisions  of  the  pleadings  and  the  appellee's 
answer  to  interorgatories.  The  answers  to  the  interrogatories  not 
being  directed  by  the  questions  to  this  particular  inquiry,  do  not 
materially  elucidate  it,  and  we  do  not  regard  the  reply  as  evidence. 
It -states  facts,  however,  which,  if  proved,  would  countervail  the 
import  of  the  recital  made  in  the  deed  of  the  price  of  the  land, 
and  it  moreover  sufficiently  controverts  the  material  allegations 
of  the  counter  claim,  so  far  at  least  as  they  aver  facts  sufficient 
to  authorize  a  judgment  more  favorable  to  the  appellant  than 
that  which  was  rendered;  and  on  the  issue  thus  formed  the  bur- 
den of  proof  was  on  the  defendant.  The  appellee  having  ac- 
cepted the  deed,  as  he  admits  in  his  reply,  its  recital  of  the  price 
of  the  land  was  against  him  at  least  prima  facie  evident  that  he 
took  the  land  at  the  price  of  $1000,  and  in  the  absence  of  any 
competent  countervailing  evidence,  was  in  our  opinion  sufficient 
the  judgment  rendered  is  therefore   deemed  erroneous. 

To  avoid  injustice  to  either  party,  resulting  from  defective 
preparation  which  may  have  been  the  consequence  of  a  miscon- 
struction of  the  pleadings,  either  party  will  be  allowed  to  adduce 
further  evidence  on  the  return  of  the  cause. 

For  the  error  suggested,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

JxTDOE  Petebs  dissenting. 


Bievenson  &  Mvera,  for  appellant 
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Riley  M.  Calvekt  v.  N.  B.  Peaece  et  al. 

Coyenant»— Bond  to  Commonwealth  for  Benefit  of  Minor  Heirs — Sales. 

The  entering  into  a  covenant  to  the  Commonwealth,  by  a  guardian 
desiring  the  sale  of  property  belonging  to  minors,  with  security  stipulating 
for  the  benefit  of  the  infant  heirs,  a  faithful  performance  of  his  duties 
as  guardian,  and  that  he  would  perform  the  orders  of  the  court,  is 
essentially  and  lawfully  in  every  legal  sense,  a  bond  to  such  minor  heirs 
and  wards  separately  and  collectively. 

Jffarried  Women — ^Right  to  Sell  Property  When  of  AgeL 

A  married  woman  of  twenty -one  years  of  age  or  older,  has  the  right 
to  sell  het  interest  in  property  descending  to  her,  without  a  decree 
of  court. 

Bond— Sale  of  Property  by  Court  Without  Reinyestment 

When  a  married' woman,  over  21  years  of  age,  desires  a  sale  of  an 
inheritance,  by  order  of  court,  without  a  reinvestment  thereof,  but  the 
fund  to  be  placed  under  the  control  of  her  husband,  without  bond,  she 
will  be  estopped  from  attcudcing  the  sale  thereafter,  especially  when  she 
had  joined  her  husband  in  a  subsequent  confirmation  of  the  title. 

APPEAL   FROM   CALDWELL    CIEOUIT   OOUBT. 
May  26,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Calvert  is  seeking  to  reverse  a  judgment  dismissing  his  peti- 
tion to  set  aside  a  sale  of  purchase  by  him  of  two  slaves  made 
under  a  decretal  order  of  the  Caldwell  circuit  court  on  the  petition 
of  James  M.  PearcQ  in  his  own  right  and  as  guardian  for  his 
minor  sister,  Cecelia  J.  and  Codelia  E.  Pearce,  Nicholas  B. 
Pearce  and  N.  H.  Baily,  the  husband  of  the  defendant  Mary  A. 
Baily.  It  appears  from  the  petition,  answer,  commissioner's  re- 
port, &c..,  that  Allen  Pearce  and  his  wife,  Mary  K.  Pearce  K,  had 
wards  and  defendant  Mrs.  Mary  A.  Baily,  as  their  only  children 
and  heirs-at-law. 

That  the  estate  sought  to  be  sold  had  descended  to  them  from 
their  deceased  father  and  consisted  of  200  acres  of  land  worth 
$3,000,  9  slaves  worth  $5,800,  and  assets  in  the  guardian's  hands 
of  $800,  rent  of  land  worth  annually  $100,  hire  of  slaves  worth 
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annually  $420.  That  Baily  and  wife  were  non-residents  of  Ken- 
tucky^ and  that  the  answer  praying  a  sale  of  her  interest  in  the 
real  estate  and  slaves,  and  that  the  same  be  invested  in  land 
and  slaves  for  her,  and  that  her  husband  be  appointed  a  trustee 
for  her  to  invest  said  funds  without  bond^  and  she  assented  to 
said  answer  upon  privy  examination. 

Baily  and  wife  were  then  living  in  Iowa  and  whilst  the  formal 
prayer  is  for  a  reinvestment  in  land  and  slaves,  the  main  object 
was  to  get  the  land  and  slaves  converted  into  money  and  it  placed 
under  her  husband's  control. 

The  sale  and  purchase  was  made  December  27,  1860  and  this 
petition  assailing  it  filed  May  2,  1862,  and  sets  up  as  the  only 
ground  for  relief,  unsoundness  of  the  slave  Martha,  when  the 
commissioner  making  the  sale  recommended  her  to  be  sound  and 
80  did  James  M.  Pearce,  the  guardian,  and  himself  an  heir,  the 
latter  knowing  she  was  unsound  at  the  time. 

The  defendants  answer  denying  any  representations  as  to  the 
health  and  denying  the  unsoundness  of  the  negro,  at  the  time  of 
the  sale,  and  averring  that  the  plaintiff  was  himself  well  acquainted 
with  her. 

Subsequently  an  amendejd  petition  was  filed  setting  up  various 
informalities  in  the  proceedings  and  obtaining  the  order  of  sale. 

Subsequently,  in  June,  1864,  the  administrator  of  James  M. 
Pearce,  who  had  died,  and  his  heirs  by  their  guardian,  the  other 
heirs  of  Allen  Pearce,  except  Mrs.  Baily  and  N.  H.  Baily  filed 
an  amended  petition  to  which  Mrs.  Baily  was  defendant,  the 
object  of  which  was  to  confirm  the  sale  of  said  property  averring 
that  it  was  not  only  to  their  interest  to  h^ve  the  sale  confirmed, 
but  ruinous  not  to  do  so. 

Afterwards  N.  H.  Baily  and  wife  and  D.  J.  Baily  and  wife, 
she  being  the  Cordelia  K.  Pearce,  tendered  said  Calvert  a  deed 
of  confirmation.  The  court  confirmed  the  original  sale  and  dis- 
missed Calvert's  petition.  It  is  now  insisted  that  as  there  was 
averment  in  the  petition  for  a  sale,  that  the  slaves  were  not  sus- 
ceptible of  a  division  in  kind,  that  therefore  the  sale  could  only 
be  authorized  under  article  3,  chap.  86,  Eev.  Stat.  2  Vol.  309, 
and  the  amendments  thereto,  and  that  it  was  essential  to  the  val- 
idity of  a  sale  thereunder  that  a  covenant  to  each  minor  should 
have  been  entered  into  by  their  guardian  with  security,  and  that 
a  covenant  to  the  Commonwealth  by.  the  guardian  with  security 
stipulating,  for  the  benefit  of  the  infant  heirs  of  Allen  Pearce, 


Calvebt  v.  Pearce  et  al.  337 

Opinion  of  the  Court. 

a  faithful  performance  of  his  duties  as  guardian  and  that  he  will 
perform  the  orders  of  the  court,  is  not  sufficient.  But  we  think 
such  a  covenant  is  essentially  and  lawfully  in  every  legal  sense, 
a  bond  to  such  minor  heirs  and  wards  separately  and  collect- 
ively, and  especially  would  we  hesitate  to  regard  such  a  bond  as 
insufficient  to  the  detriment  of  the  beneliciaries,  either  at  the 
instance  of  a  purchaser  or  an  obligor  therein.  It  is  also  insisted 
that  as  Mrs.  Mary  A.  Baily  asked  for  a  reinvestment  of  her  part, 
to  be  derived, from  the  sale,  in  land  and  slaves,  that  though  she 
did  request  her  husband  to  be  appointed  her  trustee  and  that 
he  should  not  be  required  to  give  bond,  still  this  did  not  authorize 
a  sale  without  such  bond.  In  response  to  this  position  it  may  be 
said  that  the  situation  of  the  parties,  her  residence  then  in  a 
free  state,  and  the  fact  that  she  desired  the  funds  placed  under 
the  control  of  her  husband,  indicates  her  real  object  as  being 
inconsistent  with  that  statement  of  the  answer.  It  is  very  cer- 
tain at  any  rate,  that  she  did  not  desire  the  court  to  make  the 
investment,  and  we  are  not  prepared  to  say  regarding  the  facts, 
her  situation  and  her  objects,  that  her  case  is  not  within  the  spirit 
and  provisions  of  section  540  Civil  Code,  which  renders  a  bond 
unnecessary  when  she  is  sane  and  over  the  age  of  21  years,  and 
does  not  seek  a  reinvestment  But,  however,  this  may  be,  it  is  cer- 
tain that  she  and  her  husband  could  have  sold  and  conveyed  her 
interest  in  these  slaves  without  a  decree  of  court,  and  as  that 
could  have  been  done,  we  apprehend  her  consent  to  the  sale  on 
privy  examination  and  the  asking  that  her  funds  be  paid  over 
to  the  husband  without  requiring  a  bond,  would  bar  her  and  her 
heirs  from  any  recovery  of  the  slaves,  and,  therefore,  the  judg- 
ment and  sale  could  not  be  regarded  as  a  nullity,  and  more 
especially  as  she  joined  her  husband  in  a  subsequent  confirmation 
of  the  title.  And  though  the  negro  woman  was  then  dead  still 
this  would  not  only  confirm  the  title  to  the  surviving  slave,  but 
so  far,  as  to  the  dead  one,  that  no  recovery  from  Calvert  for 
the  services  of  such  slave  could  be  recovered.  Calvert  has  gotten 
all  he  bargained  for,  in  the  purchase,  the  subsequent  sickness 
and  death  of  one  of  the  slaves,  and  the  freedom  of  the  other  by 
the  subsequent  amendment  to  the  United  States  Constitution, 
cannot  alter  the  legal  rights  of  the  parties.  It  is  an  unfortunate 
case  wherein  some  innocent  party  must  suffer.  Calvert  by  his 
own  voluntary  act  took  upon  himself  the  hazard  of  future  con- 
tingencies and  he  must  abide  the  loss.    The  defense  of  fraud  and 
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miBoundness  is  not  sustained  by  the  evidence,  nor  do  we  under- 
stand that  it  is  seriously  insisted  on.  It  is  not  conceded  by  ap- 
pellee, in  their  amended  petition,  that  there  were  such  irre- 
gularities as  would  render  the  decree  of  the  sale  void,  nor  are  we 
prepared  to  say  so,  even  without  the  aid  of  the  subsequent  pro- 
ceeding, but  it  is  very  certain  that  with  them  the  court  properly 
confirmed  the  sale. 

Hence  the  judgment  is  affirmed. 


Marbhj  for  appellant. 
Pepper,  for  appellee. 


H.  H.  Thomas  vs.  Wm.  Thomas^  bt  ai*.. 

Wills— Mental  Capacity— Undue  Influence. 

Walter  Thomas,  over  eighty  years  old,  desiring  to  make  his  last  will, 
applied  to  his  coun^^el  for  legal  advice  as  to  a  disposition  of  his  prop- 
erty. Pursuant  thereto,  he  sent  for  his  son,  William,  who  was  living 
in  Illinois,  and  on  his  arrival,  made,  executed  and  delivered,  according 
to  pre-arranged  plans,  his  will,  in  which  the  son  William  was  a  bene- 
ficiary. The  father  was  infirm,  had  lost  his  sight,  and  temporarily  at 
times,  prior  thereto,  had  strange  delusions  as  to  his  own  whereabouts, 
and  his  mental  capacity  had  greatly  deterioated.  It  was  proven  that 
on  the  day  of  making  his  will,  he  was  perfectly  rational,  and  transacted 
business  of  great  and  grave  importance  with  several  gentlemen.  TTia 
will  was  made  according  to  carefully  arranged  plans,  his  son  William 
not  knowing  about  the  matter  until  receipt  of  letter  requesting  his 
presence,  and  used  no  persuasion,  or  even  a  suggestion  to  his  father  as 
to  any  provisions  in  the  will.  Held,  that  the  donor  wa<9  of  sufficient 
mental  capacity  to  make  a  valid  and  binding  will,  and  no  undue  in- 
fluence is  shown  to  have  been  exercised  over  him. 


APPEAL  FROM   ALLEN    CIECUIT   COURT. 
May  30,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

The  three  grounds  relied  upon  to  vacate  the  contested  docu- 
ments signed  and  acknowledged  by  Walter  Thomas,  dec'd,  on 
the  16th  of  June,  1863,  will  be  considered  in  the  numerical  order 
in  which  they  are  presented  in  the  briefs  of  appellant. 
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First.  That  Walter  Thomas  at  the  date  of  said  instruments 
had  not  sufficient  mental  capacity  to  make  and  excute  a  contract 
binding  and  valid  in  law,  and  to  dispose  of  his  property  in  a 
sensible  manner. 

At  the  time  the  contested  papers  bear  date,  Walter  Thomas 
was  over  eighty  years  of  age,  in  feeble  health,  and  was  very 
nearly,  if  not  totally,  blind;  in  earlier  manhood,  and  up  to  the 
time  when  bodily  afflictions  came  upon  him,  he  was  a  man  of  vig- 
orous intellect,  possessed  of  more  practical  good  sense  and 
intelligence  than  falls  to  the  lot  of  most  men,  which  had  in  days 
past  won  him  honorable  distinction  among  his  fellow  citizens. 
The  infirmities  of  four  score  years,  and  the  disease  of  the  eyes, 
which  deprived  him  of  his  sight,  had  brought  the  strong  man 
down  to  comparative  helplessness,  and  dependence  upon  others, 
that  he  had  not  known  in  other,  and  brighter  days. 

Shut  out  from  the  light  of  this  world,  and  the  goal  of  the  pur- 
suits and  pleasures  of  this  life  having  been  reached,  his  thoughts 
were  naturally  directed  to  the  contemplation  of  the  best,  and  most 
equitable,  mode  of  disposing  of  what  remained  of  the  earnings  of 
his  life.  And  to  aid  him  to  arrive  at  a  proper  conclusion  on  the 
subject,  he  applied  to  a  man  distinguished  for  his  legal  ability, 
and  therefore  every  way  qualified,  to  advise  him,  which  he  must 
have  done  with  the  inore  confidence  because  an  uninterrupted 
friendship  had  existed  between  them  for  forty  years.  His  objects 
and  intentions  were  unreservedly  expressed  and  explained  to  this 
friend,  advice  given  by  him,  and  Thomas  then  decided  to  act  upon 
it,  and  directed  his  friend  to  write  to  his  son  William,  one  of  the 
appellees,  residing  in  Illinois,  to  come  to  him,  in  order  to  complete 
the  arrangement. 

In  this  there  was  evidence  not  only  of  prudence,  but  of  sound 
judgment  and  good  sense,  in  view  of  his  relations  as  husband  and 
father,  and  his  obligations  as  such. 

It  is  true  that  the  two  family  physicians  testify  as  to  the  physical 
and  mental  condition  of  Walter  Thomas  before,  at,  and  after,  the 
date  of  said  instruments.  One  of  whom  states  that  the  deceased 
"was  not  suffering  for  three  or  four  years  next  preceding 
his  death  from  any  internal  organic  disease,  that  he  could 
detect,  but  a  general  loss  of  vigor  of  the  functions  of  the 
whole  organism,  and  as  the  brain  is  not  only  one  of  the 
most  important  organs  of  animal  life,  but  is  said  to  be 
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the  seat  of  the  mind,  hence  in  the  loss  of  vigor  of  the 
functions  of  the  brain  the  mind  suffers ;" 

and  they  both  are  of  opinion  that  he  was  not  from  the  infirmities . 
of  old  age,  and  decay  of  intellect,  of  sufficient  mental  capacity  to 
transact  important  business,  and  to  make  a  prudent  disposition  of 
his  property,  at  the  date  of  said  instruments. 

Several  other  witnesses  state  facts  showing  that  the  memory  of 
decedent  had  greatly  failed,  and  that  he  at  times  labored  under 
strange  delusions,  at  one  time  imagining  that  there  was  an  ex- 
crescence on  his  lips,  at  other  times  that  there  was  a  preternatural 
substance  in  his  mouth,  which  would  prove  fatal  to  him,  if  it 
could  not  be  removed,  and  at  other  times  he  would  imagine  that 
he  was  away  from  home,  and  could  not  be  comfortable  until  he 
could  be  taken  back,  and  no  persuasion  or  assurances  of  his  friends, 
and  those  around  him,  could  convince  him  of  his  error.  But  on 
the  day  the  instruments  were  executed,  three  gentlemen  were  at 
his  house,  saw  him,  and  conversed  with  him.  One  of  them,  a  Mr. 
Cox,  went  there  to  get  his  deposition  to  be  used  as  evidence  in  a 
fluit  to  which  he  was  a  party ;  his  deposition  was  taken.  Cox  and 
Mansfield,  the  examiner  who  wrote  out  the  deposition,  both  prove 
he  fully  comprehended  the  business  he  was  engaged  in,  gave  a 
comprehensive,  connected,  clear  and  intelligent  statement  of  the 
facts  to  which  he  was  deposing,  and  Cox  says  a  truthful  one, 
stating  the  facts  just  as  he  had  narrated  them  to  him  years  before ; 
that  he  had  called  to  see  him  the  evening  before  to  inform  him  he 
desired  to  take  his  deposition  the  next  day,  and  he  then  found  him 
intelligent,  as  his  conduct  and  conversation  showed.  Mansfield 
proves  he  had  known  him  from  1839 ;  that  he  was  then  a  man  of 
strong  mind ;  that  when  he  took  his  deposition  for  Cox  he  com- 
prehended the  questions  propounded  to  him  and  answered  them 
readily  and  intelligently,  and  although  feeble  in  body,  he  appeared 
as  rational  as  any  man  of  his  age  he  ever  saw,  and  exhibited  no 
want  of  intellect  that  he  could  detect. 

Carpenter,  the  clerk  of  the  Allen  county  court,  proves  he  knew 
the  decedent  well,  lived  within  200  yards  of  him  for  two  years 
before  his  death,  took  decedent's  acknowledgement  of  the  deeds 
in  question,  and  on  the  day  they  were  acknowledged,  that  from  his 
long  acquaintance  with  decedent,  he  was  at  the  time  competent 
to  the  transaction  of  the  business.  There  is  no  evidence  in  con- 
flict with  the  evidence  of  these  witnesses  as  to  the  mental  condition 
of  Walter  Thomas  on  the  day  of  the  signing  and  acknowledging 
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of  said  instruments,  and  we  are  constrained  to  conclude,  that 
although  the  fading  tabernacle  of  Walter  Thomas  was  soon  to  be 
forever  removed  from  the  sight  of  men,  the  deeds  are  the  offspring 
of  a  mind  fully  able  to  comprehend  the  business  it  was  engaged 
in,  the  relations  and  obligations  the  donor  bore  to  others,  and  his 
duties  to  them. 

On  the  second  ground  or  undue  influence  but  little  need  be  said ; 
there  was  no  possible  chance  for  such  influence  to  be  exercised  by 
any  one  except  William  Thomas — there  is  no  evidence  that  he 
ever  uttered  a  word  or  made  an  effort  to  induce  his  father  to 
dispose  of  his  property  in  any  way  whatever.  The  wish  had  been 
expressed  by  the  decedent  to  make  disposition  of  his  estate  in  a 
way  to  meet  his  views  to  Judge  Underwood  when  William  Thomas 
was  in  another  state,  and  the  whole  subject  discussed,  considered, 
and  finally  concluded  upon,  before  he  knew  anything  of  it,  and 
the  first  information  he  had  on  the  subject  was  in  a  letter  addressed 
to  him  by  Judge  Underwood,  in  which  his  father's  wishes,  and  the 
mode  agreed  upon,  as  the  most  practical,  to  carry  them  out,  and 
he  was  requested  to  come  to  the  residence  of  his  father  to  con- 
summate the  business ;  he  came,  and  it  was  attempted  to  be  done, 
through  him,  precisely  on  the  plan  suggested  by  Judge  Under- 
wood, and  adopted  by  his  father  in  his  absence,  and  wholly  with- 
out his  instrumentality.  That  ground,  therefore,  is  not  made 
out  Nor  can  the  last  be  made  more  available.  The  provision 
made  by  decedent  for  his  wife  was  at  the  time  reasonable  and 
just,  in  view  of  the  condition  of  his  children,  and  the  claims 
they  had  upon  his  bounty. 

The  precise  value  of  the  personal  estate  given  to  his  wife  is  not 
definitely  shown,  but  with  the  $300  in  money  which  is  given  her, 
may  be  assumed  to  amount  to  $800 ;  the  annual  value  of  the  real 
estate,  in  and  near  Scottsville,  may  be  estimated  at  $200,  and  the 
annuity  of  $60  secured  to  her  will  produce  to  her  more,  annually, 
than  the  one-third  of  the  whole  estate  of  her  husband,  while  the 
real  estate  is  continuing,  and  of  a  permanent  character,  the  money 
is  less  secure,  and  more  difficult  to  manage.  But  if  she  could 
have  been  able  to  have  retained  the  slaves  given  to  her,  would 
have  been  much  gerater  than  the  one-third  of  the  whole  estate  of 
the  decedent,  and  we  have  already  seen  her  annual  income  is  now 
as  much  as  it  would  have  been  on  the  one-third  of  the  whole, 
to  which  she  would  be  entitled.     Under  these  circumstances,  and 
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in.  view  of  the  fact  that  she  had  no  children  by  her  marriage,  with 
decedent,  and  that  he  had  a  number    of    children  and  grand- 
children, some  of  whom  were  very  poor,  we  cannot  say  the  deeds 
are  within  the  prohibition  of  the  statute. 
Wherefore,  the  judgment  is  affirmed. 

Dickey,  Leslie  &  Botts,  Oatewood,  for  appellant. 
Underwood,  for  appellees. 


M.  L.  Vanada  et  al  v.  John  K.  Kass  et  al. 

Color  of  Title— Fraudulent  Assignment — ^Possession  of  Land  Under. 

The  poBBession  and  occupancy  of  lands  under  color  of  title,  will  give 
no  rights  thereunder  to  the  holder  of  the  premises,  where  the  title 
thus   asserted   is   procured  by   a   fraudulent   transfer. 

Lands  and  Conveyances — Original  Survey — ^Assignment  of — ^Fraudulent  Con- 
veyance. 

An  assignment  of  an  original  survey  to  a  large  tract  of  land,  on  a  copy 
of  the  original,  was  made  and  afterwards  the  lands  were  patented  to 
the  assignor.  The  assignment  was  without  consideration  an  at  a  time 
when  the  assignor  was  seeking  to  absolve  himself  of  a  large  obligation  on 
a  bond  of  a  defaulting  sheriff.  Held,  to  be  a  fraudulent  transfer  of  title, 
though  the  assignee  acquired  possession  of  the  lands  after  the  death  of 
the   assignor. 

APPEAL    FROM    LIVINGSTON    CIBCUIT    COURT. 

May  23,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  appellants,  the  heirs  at  law  of  Solomon  Vanada  and  William 
Briscoe,  deceased,  who  were  residuary  devisees  of  John  Kass,  who 
died  about  the  year  1826,  brought  this  suit  in  equity  against  John 
R.  Kass  and  others,  the  heirs  of  William  Kass,  deceased,  to  compel 
a  conveyance  to  the  plaintiffs  of  a  tract  of  about  170  acres  of  land 
patented  on  the  23rd  of  August,  1822,  by  the  Commonwealth  of 
Kentucky  to  said  William  Kass,  assignee  of  Matilda  Dodd,  in 
consideration  of  a  certificate  of  survev  to  said  William  Kass  as 
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assignee  as  aforesaid,  dated  the  15th  day  of  August,  1817.  The 
plaintiffs  founded  their  claim  on  th£  following  assignment  endorsed 
on  a  copy  of  said  certificate,  which  William  Kass  is  supposed  to 
have  held  the  original  on  which  the  grant  was  subsequently  issued 
to  him: 

''I  assign  the  original  survey,  of  which  this  is  copy,  to 
John  Kass  for  value  received. 

June  11th,  1822.  ^^WILLIAM  KASS. 

"Test:    Enoch  Prince." 

It  is  alleged  in  the  petition  that  notwithstanding  said  assign- 
ment, William  Kass  afterwards  obtained  said  patent  wrongfully 
and  without  John  Kass's  consent, 

John  K.  Kass  defended  the  action,  denying  the  execution  of 
said  assignment,  and  charging  that  if  made  at  all,  it  was  without 
consideration,  and  in  pursuance  of  a  fraudulent  arrangement  be- 
tween said  John  and  William  Kass  to  secure  the  property  of  the 
latter  from  his  liability  as  one  of  the  sureties  of  a  defaulting 
sheriff,  and  that  the  possession  of  the  land  was  not  delivered  or 
recognized  under  said  assignment  He  also  relied  on  the  lapse 
of  time  and  length  of  possession  adverse  to  the  plaintiffs'  claim 
in  bar  of  the  action. 

The  execution  of  the  assignment  is  suflSciently  proved,  but  the 
evidence  conduces  to  the  conclusion,  also,  that  it  was  made  without  . 
consideration  and  for  the  purpose  alleged  in  the  defense.  John 
Kass,  who  was  a  brother  of  William,  and  an  unmarried  man, 
appears  to  have  resided  with  his  brothers  at  the  time,  and  to  have 
had  but  little  means,  and  although  he  seems  to  have  claimed  his 
brother's  land  under  some  assignment  or  transfer,  he  appears  to 
have  acquiesced  in  a  statement  made  by  James  Ford,  as  proved 
by  the  witness  Canada,  that  there  was  no  consideration  for  the 
assignment.  The  failure  to  transfer  the  original  certificate  of 
survey  instead  of  a  copy,  and  the  neglect  of  John  Kass,  while  he 
lived,  to  assert  his  claim  by  any  proceeding,  although  during  that 
time  the  patent  was  issued  to  William  Kass,  are  circumstances 
tending  strongly,  also  to  sustain  the  charge  that  the  assignment  was 
a  mere  device,  and  fraudulent  alike  on  the  part  of  both  John  and 
William  Kass. 

Although  the  land  in  controversy  remained  in  an  unimproved 
state  for  many  years,  William  Kass,  who  resided  on  the  adjoining 
tract,  seems  to  have  claimed  it  and  exercised  acts  of  ownership 
over  it  until  his  death,  which  occurred  about  1832.     The  first 
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actual  occupancy  of  the  land  was  under  the  title  of  William  Kass 
in  1862,  and  though  the  appellants  seem  to  have  gotten  some 
possession  or  control  of  the  land  afterwards,  they  appear  to  have 
done  so  illegally,  or  by  collusion  with  a  tenant  of  the  appellees, 
and  there  is  evidence  tending  to  show  the  possession  was  after- 
wards in  a  tenant  of  the  appellees. 

The  court  below  dismissed  the  action,  and  the  plaintiffs  have 
appealed  to  this  court. 

^Vhatever  might  have  been  the  effect  on  the  rights  of  Williavji 
Eass  of  the  fraud  intended  to,  he  perpetuated  by  the  assignment 
to  John  Kass,  and  if  under  color  of  said  assignment  the  latter 
had  acquired  the  title  or  possession  of  the  land,  we  are  of  the 
opinion  that  said  transaction  gave  John  Kass  no  rights  which,  on 
the  state  of  case  presented  in  this  record,  could  entitle  the  appel- 
lants as  the  heirs  of  his  devises  to  recover  in  this  action. 

Wherefore,  the  judgment  is  affirmed. 

James  k  John  W,  Bush,  for  appellants. 


Meveeill  McGill  et  al  v.  J.  M.  Xelson  et  al. 

WiUs — ^Devise — ^Residuary  Legatees — Executors  and  Administratoxs. 

A  wiU  which  provides  "that  one-twelfth  of  my  property  or  proceeds 
arising  therefrom  to  be  taken  possession  of  by  the  administrator^  and 
held  in  trust  for  the  use  of  my  daughter  during  her  life,  and  pay  her 
yearly  what  may  be  deemed  reasonable  for  the  use  thereof,  and  at  her 
death,  the  principal  to  be  Paid  to  her  children"  is  held  to  provide  for  the 
legatee  alone,  during  her  life,  from  the  product  of  the  trust  funds,  and 
she  would  have  no  right  to  consume  the  principal,  and  a  loan  to  her  by 
the  admini'strator  of  a  portion  of  said  principal,  was  a  misappropriation, 
for  which  he  could  be  held  lible. 

Pleadings— Allowance  for  Disposition  of  Trust  Funds  Without  Allegation  in 
Petition. 

An  allowance  by  a  commissioner  of  a  credit  for  administration  of  the 
principal  of  a  tru^t  fund,  against  the  account  due  the  residuary  legatee 
thereof,  without  necessary  allegations  in  a  cross  petition  by  an  adverse 
party,  that  said  fund  should  be  charged  against  said  devisee,  is  radi- 
cally erroneous. 
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Jndgment— Erroneous  as  to  Representatives  of  a  Defendant  Intestate 'When 
Not  Before  The  Court. 

A  judgment  rendered  in  a  suit,  in  which  an  intestate  was  a  party 
thereto,  is  erroneous,  when  the  representatives  of  the  deceasd  are  not 
brought  before  the  court. 

Pleadings — ^Answer — ^Appearance. 

An  answer  signed  by  one  of  the  devisees  of  a  trust  fund,  reciting  that 

all  three  devisees  were  respondents,  is  not  an  appearance  for  all. 

Administrators — Settlement— Life  Estate— Surrender  to  Residuary  L^atees. 

Where   a  surrender  of  a   life   estate  to  her  children,  is  made  by  a 

legatee,  a   settlement  should  be   adjudged  up  to   said  surrender,  in  a 

suit  against  the  bond^vmen  of  the  administrator  for  an  accounting. 

APPEAL  FROM   NELSON   CIRCUIT   COURT. 

May  28,   1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

William  Muir  having  departed  this  life,  his  will  was  admitted 
to  record  Xovember  12  ,1838,  that  part  of  which  involves  this 
litigation  is  as  follows : 

"And,  whereas,  William  McGill  of  Bracken  county,  on 

or  about  the  month  of  January,  1829,  died  insolvent,  and 

it  is  feared  my  daughter  Mary  S.,  his  widow,  is  answerable 

for  her  husband's  debts  so  that  what  I  could  leave  her 

would  be  attached  by  her  husband's  creditors  and  she  and 

her  children  left  to  suffer,  to  prevent  which  it  is  my  will 

and  desire  that  my  executors  take  possesison  of  one-twelfth 

part  of  said  property,  or  proceeds  arising  therefrom  as  here 

directed,  in  trust  for  her  use  during  her  life,  and  pay  her 

yearly  what  may  be  deemed  reasonable  for  the  use  thereof 

in  such  commodities  as  said  Mary  may  stand  in  need  of, 

and  at  the  expiration  of  said  Mary's  life  the  principal  to 

the  children," 

Jonothan  Wood  Wilson  was  the  only  executor  who  qualified. 

Wilson's  sureties  in  his  executor's    bond    having    moved    for 

counter  security,  P.  B.  Muir,  in  pursuance  of  an  order  of  the  court, 

became  his  surety  in  a  new  bond,  June  11,  1860,  and  to  secure 

Muir  against  loss  by  reason  of  said  suretyship,  J.  Wood  Wilson 

executed  to  him  a  mortgage  *on  his  property,  dated  January  17, 

1862,  expressly  setting  out  his  liabilities  to  Mrs.  Hite  and  Mrs. 

McGilL 
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January  13,  1868,  J.  Wood  Wilson  made  a  settlement  with  the 
county  judge  of  his  acocunts  as  trustee  for  Mrs.  Mary  S.  McQill, 
<aid  showed  a  balance  as  trustee  under  said  bequest  of  her  father 
then  in  his  hands  of  $345.53.  He  had  originally  in  his  hands  as 
trustee  under  said  bequest  of  her  father  $964.48-100,  but  had 
loaned  to  her  of  it  $541,871/2. 

He  was  also  guardian  for  James  Cotton,  and  James  M.  Doon 
was  surety  in  his  guardian's  bond. 

J.  Wood  Wilson  having  died,  W.  W.  Metcalf  was  appointed 
guardian  in  his  stead,  who  brought  suit  thereon  against  said  Doon, 
Muir  and  Nelson's  heirs,  and*  attacked  said  mortgage,  by  Nelson 
to  Muir,  as  having  been  made  in  contemplation  of  insolvency  and 
as  coming  within  the  statute  of  1856.  And  in  an  amended  petition, 
filed  August,  1862,  he  made  Mrs.  Mary  McGill  and  her  two 
children  by  name,  now  appellants,  defendants,  who  were  served 
with  process  August  25,  1862. 

The  parties  interested  by  petition,  amended  petitions,  answers 
and  cross-petitions,  all  interpleaded. 

The  record  shows  that  Mary  S.  McGill  filed  answer  and  reply  to 
the  cross  petition  of  J.  M.  Wilson/' 

There  is  found  among  the  papers,  but  not  marked  filed,  an 
answer  with  the  name  of  Mary  S.  McGill  attached  to  it,  which 
begins  as  follows : 

"The  defendants,  Mary  S.  McGiU,  Meverill  McGill  and 
Elizabeth  Foxworthy,  late  McGill,  with  her  husband,  Pey- 
ton Foxworthy,  for  answer  herein  say." 

They  then  proceed  to  aver  the  possession  of  two  slaves  by  J. 
Wood  Wilson,  which  he  had  delivered  over  to  Mrs.  McGill,  also 
$964.48  in  funds  of  the  trust  estate  of  February  13,  1847,  and  the 
loan  by  him  to  her  of  $541.87,  and  also  his  settlement  with  the 
county  judge  showing  a  balance  in  his  hands  of  $345.53,  and  sur- 
charged one  item  of  $48.22  as  erroneous  therein,  and  pray  that  it 
be  corrected. 

They  also  concede  that  J.  Wood  Wilson  had  purchased  the 
interest  of  Alexander  and  William  M.  McGill  in  the  trust  estate. 

The  transfer  of  Alexander  and  William  McGill  are  made  ex- 
hibits and  are  not  disputed ;  these  show  that  after  said  settlement 
they  sold  to  said  trustee  for  a  valuable  consideration. 

Mrs.  McGill  by  a  writing  filed  with  the  answer  relinquished  her 
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life-time  interest  in  this  fund,  but  it  seems  not  to  have  her  name 
attached  to  it 

Her  death  is  subsequently  suggested  of  record,  and  the  case 
without  further  pleading  by  her  surviving  children,  now  appel- 
lants, proceeded  to  trial. 

The  case  was  referred  to  G.  W.  Hite,  as  master,  to  report  the 
liabilities  of  J.  Wood  Wilson  to  the  respective  parties.  In  his 
first  report,  which  is  marked  filed,  he  seems  to  have  pretermitted 
the  McGills.  It  was  subsequently  referred  again  to  him  to  report 
and  a  paper,  not  marked  filed,  is  found  among  the  papers  pur- 
porting to  be  his  report,  in  which  the  accounts  with  the  McGills 
are  stated,  by  which  a  balance  is  ascertained  to  be  due  from  his 
estate  of  $245.68,  a  credit  for  the  interest  bought  of  the  boys 
being  allowed. 

A  decree  was  rendered  in  this  case  March  31,  1865,  by  which 
the  mortgage  to  Muir  was  upheld,  and  among  other  things  two 
hundred  and  twenty-six  23-100  dollars  was  adjudged  to  Meverill 
McGill  and  Mrs.  Foxworthy  and  her  husband. 

May  20,  1865,  said  appellants  brought  this  suit  with  a  view 
of  reviewing  and  correcting  the  errors  of  said  judgment  apparent 
from  the  papers  and  record  therein,  and  for  the  many  irregulari- 
ties perpetrated  in  the  proceedings. 

To  this  J.  Wood  Wilson's  heirs  answered,  controverting  the 
cause  of  action  and  insisting  upon  the  various  settlements  and 
pleading  said  judgment  in  bar. 

The  court  dismissed  this  petition  upon  final  hearing,  as  they 
ask  a  reversal. 

The  only  serious  question  is  as  to  appellants  right  to  have 
said  cause  reviewed. 

Mrs.  McGill  was  entitled  alone  to  the  products  of  the  trust 
fund.  She  had  no  right  to  consume  the  principal  and  the  loan  to 
her.  by  the  trustee  of  the  larger  portion  of  it  was  a  misappropria- 
tion of  it 

These  appellants  did  not  approve  it  by  any  pleadings  in  the 
case,  for  the  answer  signed  by  her  seems  to  have  been  filed  alone 
as  hers  and  although  it  sets  out  the  appellants  as  respondents,  it 
was  not  signed  by  them  nor  does  the  record  show  that  it  was  filed 
as  any  one  else's  answer  but  hers. 

There  was  no  pleading  by  any  of  the  plaintiffs  or  by  Muir 
charging  that  the  fund  loaned  by  J.  Wood  Wilson  to  Mrs.  McGill 
should  be  charged  to  her  children,  and  it  may  perhaps  be  inferred 
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that  the  two  boys'  interests  purchased  in  this  note  from  him  in 
the  transfers  of  their  remainder  interest  after  the  expiration  of 
their  mother's  life  estate ;  if  so,  to  again  allow  it  by  way  of  reduc- 
ing appellants  claim  would  be  to  pay  him  twice  for  the  same 
thing,  but  the  radical  error  consisted  in  allowing  it  at  all  against 
appellants,  without  allegation  by  any  adverse  party  and  without 
any  express  consent  on  their  part. 

And  although  Mrs.  McGill  surrendered  her  life  interest  in  the 
trust  fund  to  her  children,  yet  a  settlement  up  to  such  surrender 
should  have  been  made  between  the  trustee  and  herself  which  was 
neither  waived  nor  their  accounts  stated,  and  for  this  purpose  her 
representative  after  her  death  should  have  been  brought  before 
the  court,  which  was  not  done. 

For  the  substantial  errors  to  appellants  prejudice  and  the 
numerv.^is  irregularities  in  the  proceedings,  said  judgment  should 
have  been  reversed  and  the  errors  corrected. 

Wherefore,  the  judgment  dismissing  said  petition  is  reversed^ 
with  directions  for  further  proceedings  a^  herein  indicated,  with 
leave  to  either  party  to  amend  and  bring  before  the  court  any 
essential  party  to  a  full  and  fair  adjudication  of  the  matters  in 
controversy. 

Judge  Hardin  not  sitting. 


Johnson,  for  appellants. 
J,  0.  Wilson,  for  appellees. 
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J.  N.  OUTTBN  ET  AI.  V.  C.  C.  SmITH. 

Kent— Implied  Agreemnt  for  Legatee's  Liability  for  Rent. 

The  use  of  lands  for  a  long  period  of  time  by  a  legatee  with  full  ao- 
quiesence  and  knowledge  of  the  other  devisees,  in  the  absence  of  any 
agreement  or  promise  to  pay  rent  therfor,  will  not  subject  them  to  an 
indebtedness  for  the  use  of  the  premises  by  implication,  in  a  suit  for 
a  division. 

Lands  and  Conveyances — ^Partition— Lien. 

Where  an  estate  has  been  devised  and  one  of  the  legatees  has  the 
use  of  the  property,  with  the  acquiesence  of  the  others,  in  an  action 
for  a  partition,  the  value  of  the  improvements  on  the  land  at  the  time 
of  the  death  of  the  intestate,  should  be  ascertained,  and  one  half  charged 
to  the  legatee  in  possession,  to  be  a  charge  upon  the  half  of  the  landed 
estate  as  may  be  set  apart  to  them. 

Commissioners  Report— Oonsent  Reference  by  Parties— Acceptance  of  Report 
A  consent  reference,  by  the  parties  to  a  suit,  to  the  appointment  of 
commissioners,  will  not  bind  the  defendants  to  an  acceptance  of  the  report 
to  an  unequal  division  of  the  property,  and  liability  of  defendants 
for  rent  and  improvements  on  lands,  as  adjudged  against  them  by  the 
commissioners. 


APPEAL.  FROM   UNION    CIRCUIT    COUET. 
February  7,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

In  1843  James  B.  Smith  owned  the  land  which  is  the  subject 
of  this  suit  and  was  living  upon  it ;  he  was  a  single  man,  and  never 
was  married;  early  in  the  year  his  health  failed  him,  and  Mrs. 
Outten,  a  widowed  sister,  with  four  children,  went  to  his  house 
to  nurse  him;  in  March,  1843,  Smith  died,  intestate,  leaving  his 
sister,  Mrs.  Outten,  and  the  appellee,  his  brother,  his  only  heirs 
at  law.  After  his  death  Mrs.  Outten  remained  on  the  land  with 
her  family  until  her  death  in  1858,  and  appellants  J.  N.  Outten 
and  Mrs.  Delaney,  her  only  surviving  children,  continued  to  live 
on  the  place  after  her  death,  no  partition  having  been  made. 

Shortly  before  January,  1866,  appellee  manifested  an  intention 
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to  have  the  land  divided,  and  threatened  to  do  so  by  running  a  line 
through  it  east  and  west,  and  in  January,  1866,  appellee  brought 
this  action  for  partition.  Commissioners  were  appointed  to  make 
partition,  and  to  report  the  same  to  court ;  the  commissioners  were 
agreed  upon,  and  the  court  approved  them. 

They  reported  that  the  tract  by  survey  contained  246^  acres, 
and  that  they  had  divided  it,  assigning  to  appellee  13514  acres, 
and  to  appellants  110^,  including  the  improvements  which  were 
put  on  the  land  by  intestate,  and  the  same  that  had  been  occupied 
by  appellants  and  their  mother;  to  this  report  exceptions  were 
taken,  but  they  were  overruled  by  the  court,  the  report  confirmed, 
and  conveyances  ordered  accordingly;  and  from  that  judgment 
Mrs.  Outten's  heirs  have  appealed. 

From  the  evidence  of  Buckman,  it  appears  that  the  conunis- 
sioners,  of  whom  he  was  one,  estimated  the  value  of  the  improve- 
ments on  the  land  at  the  death  of  J.  B.  Smith  in  1843,  and  gave 
to  appellee  the  one-half  thereof  in  land,  estimating  the  improve- 
ments at  $400,  and  paying  him  the  one-half  thereof  in  land, 
valued  at  $5  or  $6  per  acre,  and  charged  appellants  rent  on  48 
acres  which  they  had  cleared  and  which  they  assigned  to  appellee 
for  the  whole  time  they  cultivated  it,  and  allowed  them  credit 
for  the  cost  of  clearing  the  same;  leaving  a  balance  of  $174.67-100 
in  favor  of  appellee  for  rent;  he  also  proves  that  the  1351/4  acres 
of  land  given  appellee,  are  "now  worth  a  great  deal  more  than  the 
110  acres  given  to  plaintiffs;"  but  the  precise  difference  he  does 
not  state.  The  reason  assigned  for  this  inequality  is  that  the 
order  of  reference  was  by  consent  of  parties,  and  points  out  the 
duty  of  the  commissioners — or  rather  what  they  shall  do.  But 
if  it  be  conceded  that  the  consent  order  is  to  be  construed  to 
a  consent  as  to  what  facts  the  commissioners  should  ascertain  and 
report,  it  does  not  amount  to  a  consent  or  agreement  by  appellants 
that  they  would  pay  the  amount  of  rent  that  the  commissioners 
should  report  against  them ;  or  that  they  would  pay  for  improve- 
ments made  by  intestate  in  land  at  its  value  in  1843.  Ko  such 
agreement  is  expressed  in  the  order,  nor  do  the  words  import  it. 
The  division  is  unequal,  as  is  proved,  and  that  part  appellee  gets 
by  it  worth  a  great  deal  more  than  that  appellants  get;  it  was 
made  on  a  wrong  basis,  and  a  misapprehension  of  the  order 
appointing  the  commissioners,  and  cannot  be  approved  by 
this  court 
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From  the  long  acquiescence  of  appellee  in  the  occupancy  of  the 
land  by  his  sister  and  her  children,  he  living  in  the  immediate 
vicinity  without  ever  claiming  rent,  or  an  intimation  that  he 
intended  to  do  so,  indicates  very  strongly  that  it  was  not  his  pur- 
pose, and  in  view  of  the  relation  of  the  parties,  their  circum- 
stances, and  the  length  of  time  appellants  and  their  mother 
occupied,  no  agreement  or  promise  to  pay  rent,  or  an  indebted- 
ness therefor,  will,  or  can,  be  implied. 

But  the  value  of  the  improvements  on  the  land  at  the  time  of 
the  death  of  intestate  should  be  ascertained,  and  the  one-half 
thereof  appellants  should  be  required  to  pay  to  appellee,  and  ill 
case  of  their  failure  to  pay  the  same,  it  should  be  a  lien  on  their 
part  of  the  land,  the  land  to  be  estimated  at  the  present  value; 
and  as  appellants  are  not  charged  with  rents,  they  should  not  be 
allowed  anything  for  improvements. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  divide  the  land  equally  between  appellants  and 
appellee,  according  to  quantity  and  quality,  appellee  to  have  one- 
half  thereof,  and  appellants  the  other  half,  to  be  laid  off  so  as  to 
include  the  improvements  put  on  the  land  by  intestate,  J,  B. 
Smith,  in  appellants'  part,  the  one-half  of  the  value  of  which 
they  are  to  pay  to  appellee,  and  for  which  half  of  the  value  he 
may  have  a  lien  on  the  land,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

LindseySj  for  appellants. 

Huston,  for  appellee. 
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Andbew  Bboabus  v.  James  Tuqgle  et  al. 

Pleadings— Defective  Petition  Cured  by  Necessary  Facts  Stated  in  Answer 

Cause  of  Action. 

Wliere  a  petition  is  not  good  for  failure  to  set  forth  with  certainty 
the  particular  execution  a  Bheriff  had  in  his  hands,  of  a  replevy  of  prop- 
erty thereunder,  failure  to  take  sufficient  siurety  in  the  bond,  etc.,  it  is 
cured  by  an  answer  that  specifically  describes  all  the  details  in  con- 
nection therewith,  and  the  petition  and  answer  together,  will  be  suffi- 
cient 'to  constitute  a  cause  of  action. 

Pleading— Judgment   Creditor— Actions— Officers   Negligence. 

The  effort  of  a  judgment  creditor  to  make  his  debt  by  causing 
another  execution  to  issue,  after  the  sheriff  failed  to  execute  the  former 
one,  will  be  no  defense  for  the  officer  to  an  action  against  him  for  Ms 
official  delinquencies. 

appeai.  fbom  knox  oikcuit  coubt. 
Opinion  of  the  Court  by  Judge  Petebs: 

If  the  petition  of  itself  should  not  be  regarded  as  good,  for 
failing  to  set  forth  with  certainty  what  particular  execution  appel- 
lee had  in  his  hands  as  sheriff  of  Knox  county  that  was  replevied 
and  he  failed  to  take  sufficient  surety  in  the  replevin  bond,  or 
what  executions  he  failed  to  return,  the  answer  furnishes  the 
remedy,  and  cures  every  defect  by  specifically  describing  them, 
and  the  two  together  stated  all  the  facts  necessary  to  constitute 
a  cause  of  action. 

In  reply  to  the  ingenious  argument  made  by  appellee's  counsel 
that  there  is  no  allegation  in  the  petition  that  the  defendants 
had  no  property  in  the  county  liable  to  the  execution,  by  reference 
to  the  answer  it  will  be  found  to  supply  the  omission  heautifvUy 
as  follows: 

Defendant  says,  "That  during  the  time  he  had  said  'execution' 
(referring  to  the  last  one  which  issued  on  the  replevin  bond  and 
was  placed  in  his  hands)  he  notified  John  G.  Eve,  the  attorney  for 
the  plaintiff,  that  he  had  the  same,  and  told  him  that  if  he  levied 
it  on  the  property  of  the  defendants  in  the  execution  he  could  get 
no  bidders,  and  wanted  said  attorney  to  go  and  bid  for  the  same, 
and  he  refused  and  said  he  did  not  want  the  property,  and  in 
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consequence  thereof  he  did  not  make  the  levy  and  return  the 
same/' 

And  in  another  paragraph  of  the  answer  it  is  said  the  defendant 
had  suflScient  property  to  make  the  debt  when  the  execution  was 
in  the  hands  of  King,  the  successor  of  Tuggle,  as  sheriff  of 
Enox  county. 

The  efforts  of  appellant  to  make  his  debt  out  of  the  defendants 
in  the  execution  by  causing  others  to  issue  after  appellee  failed  to 
make  it,  found  no  defense  to  the  action  against  appellee  for  his 
official  delinquencies  while  he  had  the  execution  in  his  hands. 
And  the  instruction  asked  for  by  him  should  have  been  over- 
ruled. 

Wherefore,  the  judgment  is  reversed^  and  the  cause  remanded, 

with  instructions  to  award  a  new  trial  and  for  further  proceedings 

consistent  with  this  opinion,  either  party,  or  both,  should  be  per- 

.  mitted  to  amend  their  pleadings,  if  they  ask  to  do  so  within  proper 

time. 

Bumam,  for  appellant 

James,  for  appellee. 
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E.  W.  Smith  v.  S.  &  A.  Jackson. 

Ezecutory  Contracts— Pleadings — Cross  Petitiona 

A  transfer  of  an  expectancy  by  heirs  of  an  estate  must  be  alleged 
by  cross  petition,  in  a  suit  by  the  holders  of  these  equities  to  enforce 
same  as  against  one  of  the  legatees,  it  being  a  contest  between  equities 
as  to  which  litigant  is  entitled  to  the  legal  title. 

Same. 

The  vendee  of  the  executory  contracts  after  the  death  of  the  vendor^ 
does  not  bcome  possessed  of  the  legal  title  to  the  lands  embraced  in 
the  contracts  executed  by  the  heirs,  but  holds  a  mere  equity 

Title  Bond — Resulting  Trust — ^Expectancy. 

A  father  who  holds  the  bonds  of  his  children  to  convey  to  him  their 
expectancy  to  be  derived  from  the  estate  of  their  deceased  mother,  trans- 
ferred said  bondj»  by  assignments  to  his  son.  In  a  suit  to  enforce  the 
executory  contracts,  the  father,  though  not  being  possessed  of  the  legal 
title  to  land,  and  having  agreed  not  to  dispose  of  his  equity,  with  notice 
to  his  vendee,  the  legal  title  cannot  be  co-eroed  at  the  instance  of  the 
heirs  so  as  to  defeat  the  equity  of  the  purchaser  of  their  expectant 
interest,  by  a  third  party.  They  are  deemed,  in  equity  by  their  bondi^ 
to  be  the  holders  of  the  legal  title  in  trust  for  their  father  during  his 
life,  and  with  remainder  to  their  vendee,  at  his  death. 

Multiplicity  of  Suits-Consolidation  of  Actions. 

Several  suits  growing  out  of  and  connected  with  the  same  subject 
matter  should   be   consolidated,   and   settled   in   one   suit. 

Cross-Petition— Answer   by   Defendants— Waiver   of   Right  to   Question   its 
Legal  Form. 

An  answer  as  to  its  merits  to  a  cross -petition,  (that  sets  up  a 
cause  of  action),  by  the  defendants,  without  having  demurred  or 
moved  to  dismiss  same,  is  held  to  be  a  waiver  of  any  subsequent  right 
to  do  so.    It  must  be  treated  as  part  of  the  whole  suit. 

Vendor  and  Purchaser— Bona  Fide  purchaser  of  an  Expectancy. 

The  purchaser  of  an  expectancy  by  a  vendee,  with  knowledge  that 
the  interest  of  the  claimants  who  had  sold  by  executory  contract  to 
his  vendor,  held  only  a  resulting  trust,  assigned  to  a  third  party,  to 
take  effect,  at  the  death  of  his  vendor;  is  held  not  to  be  a  bona  fide 
purchaser,  to  defeat  the  repayment  of  the  amount  thus  paid  for  the 
expectancy  of  the  heirs,  by  such  third  party. 
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APPEAL  FEOM  OWEN  OIBOUIT  COUBT. 
June  22,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

The  deceased  wife  of  Simon  Jackson  inherited  from  her  de- 
ceased father  a  joint  interest  in  a  tract  of  some  400  acres  of 
land ;  this  interest  was  never  set  apart  to  her,  but  after  her  death 
was  partitioned  to  her  six  children,  Mrs.  Smith  being  one  of  them. 

One  of  these  children  died  intestate  after  arriving  at  majority. 

Simon  Jackson  purchased  by  executory  contract  the  interest 
of  four  other  of  his  children  in  the  tract  of  96  acres,  which  had 
been  assigned  them,  and  claimed  to  have  purchased  Mrs.  Smith's 
interest  by  parol. 

This  suit  was  brought  in  the  joint  names  of  Simon  and  Andrew 
Jackson,  setting  out  said  purchase,  and  that  Simon  had  sold  by 
executory  contract  all  his  land,  including  this  96  acres,  to  said 
Andrew  Jackson,  also  for  other  purposes  not  necessary  to  be 
stated. 

Smith  and  wife  answered,  denying  the  parol  purchase  of  her 
interest;  also  averring,  by  Smith,  that  by  the  consent  and  assur- 
ance of  Simon  Jackson,  that  he  would  die  intestate  and  neither 
sell  nor  devise  his  land  and  let  them  descend  to  his  heirs  at  law, 
he  had  purchased  from  several  of  Simon's  children  and  grand- 
children their  expectancy  in  his  lands,  and  filed  the  covenants  of 
said  several  heirs  expectant,  and  made  this  a  cross  petition  against 
both  Simon  and  Andrew  Jackson,  averring  also  that  Andrew  had 
full  notice  of  these  things,  notwithstanding  which  by  undue  influ- 
ence, fraud  and  over-reaching,  he  had  procured  a  contract  from 
his  aged,  infirm  and  incompetent  father,  by  which  he  was  to 
leave  all  his  lands,  and  prayed  a  conveyance  of  the  interest  of  his 
vendees,  and  if  he  could  not  get  the  land,  then  a  judgment  against 
Simon  with  a  lien  upon  the  land  for  what  he  had  paid,  and  a 
judgment  of  sale,  averring  that  if  Andrew  got  the  land  the  old 
man  would  be  insolvent.  The  court  on  hearing  directed  a  parti- 
tion to  Mrs.  Smith  of  her  interest,  and  dismissed  Smith's  cross 
petition  without  prejudice,  deeming  the  cause  of  suit  as  therein 
set  out  as  improperly  litigated  by  cross  petition. 

Smith  seeks  a  reversal  of  this  dismissal  of  his  cross  petition. 
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Ag  to  the  96  acres  assigned  to  the  children  as  heirs  of  their 
deceased  mother,  Simon  Jackson  had  never  become  possessed  of 
their  legal  title,  save  as  to  the  one  who  died  intestate  and  of  full 
age,  but  held  a  mere  equity,  the  legal  title  still  being  in  the 
children;  therefore,  when  he  consented  that  they  might  sell  not 
only  their  expectant  interest  in  this  but  his  other  land,  and  they 
did  so  sell  by  executory  contract  to  Smith,  he  having  obtained 
the  memorandum  in  writing,  it  is  a  contest  between  equities  as 
to  which  should  be  entitled  to  the  legal  title,  and  it  was  not  only 
proper,  but  essential,  for  Smith  to  set  up  in  this  litigation  his 
equitable  claim. 

His  petition  sets  out  an  equitable  cause  why  the  legal  title  as 
to  this  96  acres  should  not  be  adjudged  to  Andrew  as  purchased 
from  his  father,  because,  whatever  might  have  been  the  rights 
of  the  parties,  had  Simon  been  possessed  of  the  legal  title,  yet 
as  he  was  not,  and  if  his  vendee  had  notice  of  his  consent  for  them 
who  held  the  legal  title  to  sell,  the  legal  title  should  not  be  coerced 
at  their  instance  so  as  to  defeat  the  equity  of  the  purchaser  of  the 
expectant  interest 

As  to  this  tract  of  land,  Simon  holds  the  bonds  of  his  children 
to  convey  to  him  and  Smith  holds  their  bonds  to  convey  to  him, 
after  Simon's  death,  and  these  later  bonds  being  executed  sub- 
sequent to  the  bonds  to  Simon,  and  by  his  consent,  these  children 
must  in  equity  be  deemed  as  holding  the  legal  title  in  trust  for 
Simon  during  his  life  and  remainder  to  Smith,  and  the  chancellor 
should  have  so  adjudged,  unless  Smith  should  seek  to  cancel  the 
contract  and  go  for  the  return  of  the  money  with  interest. 

But  as  to  the  other  lands,  Simon  Jackson  not  having  consented 
to  the  sale  in  writing,  and  Smith's  vendors  not  being  possessed 
with  the  legal  title,  the  contract  cannot  be  specifically  enforced, 
but  the  whole  case  should  be  litigated  and  settled  in  one  suit,  as 
the  subject  matter  is  so  connected  and  interwoven  as  to  make  it 
highly  improper,  if  not  impossible,  to  separate  and  adjudicate  it 
in  different  suits;  nor  is  there  anything  in  Sec.  124  Civ.  Code, 
and  its  amendments  to  preclude  this,  but  these  together  -with 
Sec.  126  indicates  the  legislative  intent  to  settle  all  connected 
matters  in  one,  instead  of  a  multiplicity  of  suits.  But  if  this  were 
not  so,  the  defendants  in  the  cross-petition  answered  as  to  the 
merits  without  having  demurred,  or  moved  to  dismiss  it  and 
thereby  waived  any  subsequent  right  to  do  so,  if  it  set  out  a  cause 
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of  action.  Simon  Jackson  should  be  held  responsible  for  the 
return  of  the  money  to  Smith,  paid  by  him  to  his  vendors  for 
their  expectancy  so  far  as  he  does  not  get  the  land  together  with 
interst  thereon,  and  Andrew  Jackson  having  procured  from  the 
old  man  a  sale  of  all  his  property,  with  full  knowledge  of  this 
liability,  should  not  be  regarded  as  a  bona  fide  purchaser  without 
notice  and  permitted  thus  to  defeat  the  collection  of  the  claim,  but 
having  gone  into  equity  the  chancellor  should  compel  him  to  do 
equity  before  he  is  invested  with  the  legal  title. 

The  dismissal  of  Smith's  cross-petition  was  erroneous  in  any 
view  of  the  subject,  and  it  is,  therefore,  reversed,  with  directions 
for  further  proceedings  as  herein  indicated. 

Lindsey,  for  appellant 

Scott,  for  appellee. 


Zachariah  Elliott  v.  W.  T.  Finch's  Admr. 

Vendor   and   Purchaser — ^Accounting   for   Waste — Rescission   of   Contract   of 
Purchase. 

In  a  suit  to  enforce  a  purchase  money  lein,  where  the  vendor  fails 
to  make  or  offer  to  make  a  good  and  valid  deed  of  conveyance,  and  the 
vendees  demand  and  secure  a  rescission,  of  the  contract  of  purchase, 
they  having  gone  into  possession  of  the  property  at  the  time  of  the 
executory  sale,  they  must  be  held  for  waste  committed,  rents  and 
profits,  while  the  property  was  retained  by  them,  subject  to  an  allowance 
for  permanent  and  lasting  improvements  to  the  extent  of  ameliora- 
tions at  the  time  of  the  return  of  the  property. 

Specific  Performance — Vendor  and  Purchaser — Duty  to  Pay  off  Existing  Lien 
by  Vendee.   . 

It  is  not  the  duty  of  a  vendee  to  seek  out  and  discharge  an  existing 
mortgage  on  lands  purchased  from  the  vendor,  though  there  may  be  due 
to  the  vendor  an  amount  equal  to  the  amount  of  such  mortgage.  Thr 
vendor  must  tender  a  deed  free  from  incumbrance,  before  he  can  enforce 
a  specific  performance  of  contract  with  his  vendee. 

APPEAL  FROM   BALLARD  CIRCUIT  COURT. 
May  22,  1868. 
22 
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Opinion  of  the  Couet  by  Judge  Petees: 

Although  the  action  was  brought  in  ordinary,  and  the  collection 
of  the  debt  sought  to  be  coerced  by  attachment,  afterwards  it  was 
transferred  to  equity.  And  by  an  amended  petition  a  lien  was 
claimed  on  a  tract  of  land  for  the  debt,  and  its  enforcement  sought 
to  satisfy  the  same;  but  it  is  not  alleged  in  any  of  the  pleadings, 
that  appellant,  who  is  the  vendor,  had  made  to  his  vendees  a  title 
to  the  land  contracted' to  be  sold  to  them,  nor  that  he  was  able, 
willing,  and  had  offered  to  make  the  conveyance.  He  was  not, 
therefore,  entitled  to  the  relief  sought,  as  has  been  repeatedly 
decided  by  this  court  by  an  eiiforcement  of  his  lien  and  a  sale 
of  the  land.  But  if  the  petition  had  contained  the  necessary 
allegations  it  appears  in  the  record  that  he  had  no  such  title  to 
the  land,  as  his  vendee  was  bound  to  accept.  A  considerable  part 
of  the  purchase  price  was  due  and  unpaid  to  the  vendor,  and 
besides  he  had  further  incumbered  it  wilJi  a  mortgage  for  a  large 
debt,  comparatively  to  the  value  of  the  land,  and  while  it  may  be 
true  that  appellant's  vendees  owed  him  more  than  enough  purchase 
money  to  pay  the  mortgage  and  remove  all  liens,  still  it  was  not 
their  duty  to  hunt  up  his  creditors,  and  negotiate  and  satisfy  their 
claims,  and  afterwards  adjust  them  with  him,  with  or  without 
litigation  as  the  parties  might,  or  not,  agree.  No  error  is,  there- 
fore, perceived  in  setting  aside  the  contract  of  sale.  But  it 
appears  that  appellees  took  possession  of  the  lands  and  mills 
very  soon  after  they  purchased,  in  the  summer  of  1859,  and 
retained  them  until  the  rendition  of  the  judgment  complained  of; 
indeed,  it  is  not  shown  that  they  have  not  the  possesison  even  at 
this  time,  and  by  the  judgment  they  are  not  required  to  account 
for  rents,*  use,  waste  or  profits,  for  any  time  that  they  had  the 
use  of  the  property.  Appellant  sought  by  motion  to  have  a 
receiver  appointed  to  take  charge  of  the  property,  but  his  motion 
was  at  first  successfully  resisted,  and  although  at  a  later  period 
upon  a  renewal  of  the  motion,  it  prevailed,  yet  it  does  not  appear 
that  the  purchasers  surrendered  it  to  the  receiver. 

Upon  the  recission  of  the  contract  the  parties  should  be  placed 
as  nearly  in  statu  quo  as  they  can  be,  and  in  order  to  do  that, 
appellees  should  have  been  required  to  account  for  rents  and 
profits,  and  for  waste  committed  while  they  retained  possession 
of  the  property,  and  been  allowed  for  all  permanent,  and  lasting 
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improvements  made  by  them  to  the  extent  of  ameliorations  at  the 
time  the  premises  were  returned. 

For  the  failure  to  take  an  account  between  the  parties  as 
herein  suggested  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  herewith. 

Bullock,  far  appellant 


Benjamin  Moueninq  v.  H.  H.  Stbatton  et  al. 

Lien — Exchange  of  Mortgage  Notes  for  Notes  Unsecared — Substitntion. 

Although  the  simple  exchange  of  mortgage  notes  given  for  the  pur- 
chase price  of  real  property,  for  those  of  a  stranger,  and  which  were 
unsecured,  might  prima  facie  imply  a  waiver  of  the  lien,  the  fact  that 
the  mortgage  made  the  exchange  for  the  accomodation  of  the  mortgagor, 
who  had  either  removed  or  was  about  to  remove  to  another  state,  and 
was  in  doubtful  circumstances,  and  the  strong  probability  that  the 
mortgagee  would  not  otherwise  have  received  his  note  unsecured  in 
satisfaction  of  notes  amply  secured  by  lien,  would  repel  that  presump- 
tion and  authorize  the  conclusion  that  the  parties  intended  a  mere 
substitution,  which  would  not  extinguish  the  lien  but  only  change  the 
debtor  and  the  evidence  of  the  same  debt. 

Same— Notice — Fraud— Trust. 

A  party  purchasing  lands  with  actual  or  constructive  notice  of  a  trust 
existing  in  his  vendor,  though  not  of  record,  acquires  no  right  beyond 
that  held  by  such  vendor,  and  any  attempt  to  pass  an  unincumbered 
title  with  such  notice,  would  be  fraudulent. 

APPEAL  FEOM  ANDERSON  CIBOUIT  OOUET. 
May  23,  1868. 

Opinion  of  the  Coubt  by  Judge  Robebtson: 

On  the  11th  of  December,  1859,  Thomas  Montjoy  conveyed  to 
Lorenzo  D.  Wiggs  a  house  and  lot  in  the  village  of  "Rough  and 
Ready,"  Anderson  county,  Kentucky,  reserving  a  lien  for  a  recited 
balance  of  the  consideration,  for  which  he  held  notes  on  Wiggs 
for  about  $400,  thus  secured  and  yet  unpaid,  and  which  he  sold 
and  assigned  to  the  appellant,  Benjamin  Mourning,  before  the 
year  1864.    In  February,  1864,  ^yiggs  made  an  executory  sale  of 
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the  same  house  and  lot  to  John  T.  Parker  and  took  his  note  for 
$421,  recited  as  the  last  payment  of  the  consideration.  In  July, 
1864,  on  the  eve  of  his  removal  to  Indiana,  Wiggs  assigned  Par- 
ker's note  to  the  appellant,  in  lieu  of  the  unpaid  notes  for  original 
amount  held  by  him,  and  which  were  secured  by  the  lien  reserved 
in  Montjoy's  conveyance.  And  afterwards,  in  September,  1864, 
he  conveyed  the  house  and  lot  to  Parker,  who  has  not  denied  the 
charge  of  notice  of  all  those  facts  and  of  an  understanding  that  the 
lien  should  still  continue.  On  the  21st  of  November  1865, 
Parker,  for  the  consideration  of  $1,300,  conveyed  the  legal  title 
to  the  house  and  lot  to  the  appellee,  H.  H.  Stratton,  who,  for  all 
the  circumstances,  must  be  presumed  to  have  then  known  the 
essential  facts  conducing  to  establish  Mourning's  title,  by  substitu- 
tion, or  otherwise,  to  some  sort  of  lien  on  the  land.  And  to  enforce 
which  Mourning  brought  this  suit  in  equity  against  Parker  and 
Stratton.  And  this  appeal  is  prosecuted  to  reverse  a  decree  dis- 
missing the  appellant's  petition. 

Although  the  simple  exchange  of  the  mortgage  notes  for  a 
stranger's  note  might  prima  facie  imply  a  waiver  of  the  lien, 
yet  the  fact  that  the  appellant  made  the  exchange  only  for  the 
accommodation  of  Wiggs,  and  the  fact  that  Parker  was  in  doubtful 
circumstances  and  had  either  removed,  or  was  about  to  remove 
to  Indiana,  and  the  strong  probability  that  the  appellant  would 
not  have  received  his  note  unsecured,  in  satisfaction  of  notes  amply 
secured  by  lien,  may  repell  that  presumption  and  authorize  the 
conclusion  that  the  parties  did  not  intend  more  than  a  mere  sub- 
stitution, which  would  not  extinguish  the  lien,  but  only  change  the 
debtor  and  the  evidence  of  the  same  debt  as  still  secured  by  the 
Mont  joy  Hen,  or  by  Parker's  note  to  Wiggs,  or  by  both. 

There  can  be  no  rational  doubt  that  the  appellant  consented 
to  the  exchange  of  notes  under  the  belief  that  Parker's  notes 
were  before  the  exchange,  and  that  if  he  had  not  felt  so  assured, 
he  would  not  have  surrendered  Wiggs'  notes  for  Parker's.  Xor 
can  we  doubt  that  unless  Wiggs  also  intended  and  expected  some 
such  continual  lien,  he  conitemplated  a  fraud  on  the  appellant, 
whose  only  motive  for  the  exchange  was  the  accommodation  of 
Wiggs.  It  is  equally  evident  that,  when  Parker  bought  the 
house  and  lot  from  Wiggs  and  excuted  his  note  for  the  last  pay- 
ment, both  parties  intended  that  Wiggs  should  hold  the  title  as  a 
real  security  for  the  payment  of  the  note.       Consequently  when 
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Wiggs,*  still  holding  the  title  in  trust  for  the  security  of  thai;  note, 
assigned  it  to  the  appellant,  he  passed  to  him  the  incidental 
lien,  which  subsequent  conveyance  of  the  title  to  Parker,  with 
full  notice  of  the  trust  thus  created  by  himself,  did  not,  as  be- 
t^veen  both  those  parties,  divest  in  any  way,  or  in  any  degree. 

If  Parker  intended  to  hold  the  title  unecumbered  by  that 
lien  and  to  pass  it  to  Stratton,  he  was  guilty  of  fraud,  or  con- 
structively, cognizant  of  the  understanding  and  intentions  of 
all  the  parties. 

We  are  therefore  of  the  opinion  that  the  appellant  is  en- 
titled to  a  still  subsisting  lien  on  the  house  and  lot.  And  whether 
it  results  from  the  lien  of  Montjoy,  or  the  assignment  of  Parker's 
note,  or  from  both,  is  immaterial. 

Wherefore,  this  court  adjudges  that  the  circuit  court  erred  in 
dismissing  the  appellant's  petition,  and  that  judgment  is  reversed 
and  the  cause  remanded  with  instructions  to  enforce  the  appel- 
lant's lien  by  sale,  unless  the  debt  due  be  voluntarily  paid. 

Dawn,  Harlan,  for  appellant. 
James,  for  appellee. 


A.    J.   W'lIITMEK   ET   AL  &  H.    G   BiDWELL  V.    FeLIX    XaLl's   ExR. 

ET  AL. 

Judgments — Voidable  only — Not   Available  to  Sureties  on   Bond. 

A  judgment  rendered  against  minor.'t,  in  a  suit  by  an  administrator 
to  settle  the  estate  of  an  intestate,  is  voidable  only,  and  not  void,  by 
reason  of  the  failure  of  the  infants  to  answer  by  guardian  ad  litem 
and  if  prejudicial  to  them,  they  may  reverse  it,  but  is  valid  and  binding 
until  reversed. 

Same. 

Sureties  on  a  bond,  executed  for  the  payment  of  property,  sold  under 
such  judgment,  cannot  be  heard  to  complain  of  its  regularity  as  to  the 
service  upon  the  minors  or  their  answer  by  Guardian  ad  Litem. 

APPEAL   FROM   MUIILEXBURG   CIRCUIT    COURT. 
May  23,  18C8. 
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Opinion  of  the  Coubt  by  Judge  Pbtsbs: 

In  June,  1867,  Felix  Nail  made  and  published  his  last  will, 
and  died  in  February,  1864.  In  a  short  time  after  his  death 
the  will  was  probated,  and  William  P.  Nicholls,  a  son-in-law  of 
testator,  and  the  executor  named  in  the  will,  qualified  as  such. 
Mrs.  Mary  G.  Nail,  the  widow,  renounced  the  provision  made  for 
her,  by  her  husband  in  his  will,  and  claimed  dower  in  the  estate. 
About  the  22d  of  August,  1864,  the  executor  filed  his  petition  in 
equity  in  the  Muhlenberg  circuit  court  and  in  the  county  of  the 
residence  of  testator  at  his  de&th,  against  his  widow,  devisees  and 
heirs,  some  of  whom  were  infants,  asking  the  chancellor  to  coor 
strue  the  will,  to  direct  him  in  the  execution  thereof,  and  to  settle 
the  rights  of  the  parties — alleges  that  the  testator,  after  the 
publication  of  his  will,  acquired  two  slaves,  Mariah  and  Kate, 
and  owned  a  man  Mart  at  the  time  of  its  publication,  and  owned 
them  all  at  his  death,  that  they  could  not  be  divided  in  kind,  and 
prayed  for  a  sale  of  the  slaves. 

After  giving  construction  to  the  will,  and  settling  the  rights  of 
the  parties,  the  court  decreed  a  sale  of  the  slaves,  appointed  his 
master  commissioner  to  execute  the  judgment,  prescribing  the 
maimer  the  slaves  were  to  be  sold  and  terms  of  sale.  The  master 
at  the  November  term,  1865,  of  the  court,  reported  the  sale, 
which  was  confirmed  without  exception,  and  from  which  it  appears 
that  he  made  the  sale  on  the  10th  of  November,  1865,  on  a  credit 
of  six  months,  and  that  appellant  Whitmer  bought  the  man  Mar- 
tin at  thB  price  of  $225,  and  executed  his  bond  with  J.  Kittinger 
as  his  surety.  That  H.  G.  Bidwell  purchased  one  of  the  women, 
and  her  child,  at  the  price  of  $151,  and  executed  bond  and  surety. 
The  other  woman  sold  for  $50,  but  as  there  is  no  controversy  about 
her,  nothing  further  need  be  said  of  her  sale. 

Early  in  1866,  before  their  bonds  matured,  Whitmer  and  Bid- 
well  filed  their  separate  petitions  in  the  Muhlenberg  circuit  court, 
to  enjoin  the  collection  of  said  bonds,  and  to  have  them  cancelled, 
their  actions  were  consolidated,  and  on  a  final  hearing  the  court 
below  dissolved  their  injunctions  and  dismissed  their  petitions,  and 
from  that  judgment  they  have  appealed. 

In  the  very  elaborate  brief  of  the  counsel  for  appellants  two 
groimds  are  relied  upon  for  reversal. 

1st,  that  a  judgment  for  the  sale  of  slaves  was  rendered  in  an 
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action  brought  by  Nail's  executor  vs.  Nail's  devisees,  etc.,  to  have  • 
the  will  construed,  that  the  court  had  no  jurisdiction  to  render 
judgment  to  sell  the  slaves  in  that  action,  and  that  the  proceedings, 
if  the  court  had  jurisdiction,  were  irregular,  did  not  conform  to 
the  provisions  of  Chap.  86  of  B.  8.,  regulating  the  proceedings  for 
the  sale  of  slaves,  if  infants,  and  that  the  judgment  was  void. 

2nd.  That  the  consideration  for  which  the  bonds  were  executed 
had  wholly  failed. 

As  to  the  first  objection,  it  is  true,  the  action  in  which  the  judg- 
ment for  the  sale  of  slaves  was  rendered  stands  in  the  name  of 
"William  P.  Nicholls,  executor  of  the  last  will  and  testament  of 
Felix,  Nail,  deceased,  vs.  Mary  G.  Nail,  widow,  etc."  But  it 
appears  in  the  pleadings,  and  exhibits,  that  he  was  the  son-in-law 
of  testator,  his  wife  was  living  and  a  party  to  the  action,  the  sum- 
mons was  served  on  all  the  infant  defendants,  all  the  adult  defend- 
ants answer,  admit  the  facts  alleged  in  the  petition,  join  in  the 
prayer  for  a  construction  of  the  will,  and  for  distribution  and 
partition  of  the  estate,  .as  directed  by  the  will.  And  the  statutory 
guardians  of  the  infants  answer  and  join  in  the  prayer  for  a  full, 
final  and  equitable  division  and  distribution  of  the  estate. 

It  is  perfectly  certain  that  a  division  in  kind  of  the  slaves  could 
not  be  made,  they  were  held  jointly  by  the  parties,  to  the  action, 
except  the  slave  Martin,  whom  the  testator  directed  to  be  sold 
after  the  expiration  of  6  years,  and  of  course,  his  executor  had 
authority  to  sell  him  without  the  aid  of  a  court  of  equity.  The 
others  did  not  pass  by  the  will,  but  passed  by  the  law  of  descent 
to  the  testator's  heirs,  he  dying  as  to  them,  intestate,  and  under 
Art  11,  Chap.  86,  2  R.  S.  303-4,  any  one  or  more  of  the  parties 
interested  could  petition  a  court  of  equity  to  make  the  sale,  and 
the  court  will  decree  a  sale  and  distribution  of  the  proceeds.  The 
proceedings  imder  which  the  slaves  were  sold  were  doubtless  under 
the  statue  herein  referred  to,  and  in  the  prayer  for  a  sale,  the 
infants,  by  their  guardian,  joined  and  for  that  purpose  and  to 
that  extent  were  plaintiffs. 

But  even  if  they  are  to  be  treated  as  defendants  to  the  action, 
and  they  did  not  answer  by  gvjardian  ad  litem,  the  judgment  ren- 
dered against  them  is  not  void,  but  voidable  only,  and  if  prejudicial 
to  them  they  may  reverse  it,  but  it  is  valid  and  binding  until 
reversed..  Porter's  heirs  vs.  Robinson,  3  Mar.,  254;  Allison  vs. 
Taylor,  6  Dana.  878. 
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In  the  decree  for  a  sale  of  the  slaves,  therefore,  no  error  is  per- 
ceived which  can  avail  the  appellants. 

At  the  date  of  the  sale,  the  adoption  of  the  amendment  to  the 
Constitution  of  the  United  Sta'es  was  not  only  most  probable,  but 
was  regarded  generally  as  an  ^'vent  certain  to  take  place  within  a 
short  period,  whereby  the  slaves  in  the  United  States  would  be 
emancipated.  None  could  buy  slaves  then  in  ignorance  of  the 
precarious  tenure  by  which  such  property  was  held,  indeed  there 
was  no  intrinsic  or  real  value  in  slave  property,  and  none  could  buy 
such  property  with  the  hope  that  there  was  any  more  than  a  con- 
tingent, speculative  value  in  it.  But  even  if  there  was  no  value 
per  se  in  the  slaves  that  /act  did  not  destroy  the  legal  obligation 
of  the  bonds  given  by  appellants.  They  took  the  slaves  as  the 
sellers  held  them,  there  is  no  implied  warranty  of  value.  The 
prospect  of  value  tliough  remote,  and  of  gain  was  the  consideration, 
and  a  sufficient  legal  consideration  to  uphold  the  bonds,  unless  there 
was  a  fraudulent  misrepresentation  or  concealment  in  the  sale, 
of  which  there  is  no  allegation  or  proof  in  this  case.  Lightbum  vs. 
Cooper,  1  Dana,  273. 

Xor  can  the  failure  of  appellees  to  deliver  to  appellants  the 
negroes  at  the  expiratioji  of  the  term  of  their  hire  change  the  case 
even  if  there  wan  any  proof  that  they  were  to  deliver  possession 
then,  the  title  passed  by  the  confirmation  of  the  commissioner's 
report  of  the  sale,  and  vested  in  them,  they  then  held  them  subject 
to  all  casualties    hat  befell  such  property  as  other  owners. 

Judgment  affiimed. 


Hay  &  Thomfson,  for  appellant. 
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J.  E.  Fagan  et  al  v.  W.  S.  Elam. 

Parol  Agre'fflient— Extension  of  Time  on  Note,  Inadmissible  as  Evidence. 

A  mere  parol  agreement  to  extend  the  time  of  payment  of  a  note 
would  be  in  contradiction  of  the  note  itself,  and  therefore  inadmissible. 

Principal  and  Surety—Liability  Increased — ^Discharge  of  Surety. 

In  order  to  discharge  the  surety,  by  an  agreement  between  the  princi- 
pal and  the  creditor,  without  the  concurrence  of  the  surety,  there  must 
be  a  binding  contract  between  them  for  enlarging  the  time  of  perform- 
ance, thereby  increasing  the  risk  of  the  surety. 

Pills  and  Notes — Surety — Acceptance  by  Holder,  of  a  Future  Order  for  Col- 
lection to  be  Applied  on. 

The  acceptance  of  an  order  from  the  obligor  on  a  note,  by  the  creditor 
payable  on  a  third  party  at  a  future  time,  does  not  operate  as  a  stay 
of  proceedings  on  the  note  against  the  obligor  and  sureties,  nor  compells 
the  creditor  to  delay  proceedings  until  such  time  as  default  on  the  order 
be  made.    It  is  merely  an  acceptance  as  collateral  security  for  the  debt. 

Duty  of  Surety  to  Discharge  Debt — Rights  to  be  Subrogated — Delay  of  Col- 
lection does  not  Discharge  Surety. 

The  mere  delay  on  the  part  of  a  creditor  to  collect  his  debt,  unless 
the  indulgency  be  such  as  to  bring  the  surety  within  the  Statute  of 
Limitations,  will  not  discharge  the  surety.  It  is  as  well  the  duty  of  the 
surety  as  of  the  obligor  to  discharge  the  obligation  when  it  matures, 
and  he  may  do  this  then,  or  any  time  afterwards  for  his  own  security, 
either  to  proceed  immediately  against  his  principal,  or  to  be  subrogated 
to  the  rights  of  the  creditor.  It  is  only  when  the  creditor  and  principal 
debtor  witout  the  privity  and  consent  of  the  surety,  make  a  binding, 
valid  agreement,  change  the  terms  of  the  original  undertaking,  by 
enlarging  the  time  of  performance,  and  increasing  the  risk  of  the  surety, 
that  he  will  be  discharged. 

Demurrer — Allegations  in  an  Answer. 

The  allegations  in  an  answer,  forming  both  the  conclusions  of  the 
Law  and  the  facts  in  the  case  are  demurrable. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 
May  21,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  brought  by  appellee  against  appellant,  in  Feb- 
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ruary,  1867,  on  a  joint  and  several  note,  executed  on  the  9th  of 
January,  1860,  for  $1,200,  by  one  S.  Xesler,  appellant,  and  James 
Taylor,  and  due  the  1st  of  January,  1861.  At  the  first  term  of  the 
court  after  the  action  was  instituted,  the  obligor  Taylor  was  made 
a  defendant  by  an  amended  petition. 

The  followng  facts,  substantially,  were  pleaded  by  appellant  in 
the  first  paragraph  of  his  answer  in  bar  of  the  action.  That  Nee- 
ler  was  the  principal  debtor,  and  appellant  and  Taylor  were  his 
sureties,  which  was  known  to  appellee  at  the  time  the  note  was 
executed  and  delivered  to  him.  That  appellee  entered  into  an 
agreement  with  Nesler,  without  the  knowledge  or  consent  of  appel- 
lant, when  certain  payments  were  made,  which  are  credited  on  the 
notej  that  he  should  have  further  time  for  the  payment  thereof, 
aftei  the  same  become  due,  thereby  changing  and  increasing  his 
risk  and  liability. 

A  id  that  on  or  about  the day  of ,  18 — ,  and  after  the 

mat  irity  of  the  note,  ^N^esler  gave  to  said  Elam  an  order  on  one 
Job  1  H.  Butler  for  an  amoimt  of  money  sufficient  to  satisfy  the 
bal  nee  then  due  on  said  note,  which  order,  when  paid,  was  to  go 
in  discharge  of  the  same,  and  that  appellee  by  taking  said  order 
phced  it  out  of  his  power  to  institute  suit  on  said  note  imtil 
d(  mand  made  by  Butler  of  the  amount  of  the  order,  and  he  had 
refused  payment.  That  about  the  time  appellant  received  the  order 
ca  Butler,  he  informed  appellant  that  said  note  was  paid  off,  or  if 
not,  there  was  but  a  very  small  balance  due  thereon,  thereby  induc- 
ing him  to  believe  that  he  was  released  from  all  liability  on  account 
of  said  suretyship. 

To  that  paragraph  a  demurrer  was  sustained  by  the  court  below, 
and  the  propriety  of  that  ruling'  is  the  first  and  material  question 
for  consideration. 

If  the  conclusions  drawn  by  the  pleader,  from  the  facts  stated 
in  the  three  several  sentences  which  compose  the  paragraph  recited, 
be  correct  as  propositions  of  law,  or  perhaps  either  of  them,  the 
judgment  of  the  court  sustaining  the  demurrer  is  erroneous. 

The  first  is,  that  appellant's  risk  and  liability  were  changed 
and  increased  by  an  agreement  between  appellee  and  Nesler,  with- 
out the  knowledge,  or  consent,  of  appellant,  that  the  time  of  pay- 
ment should  be  extended  after  the  debt  matured. 

Whether  said  agreement  was  foimded  upon  a  valuable  consider- 
tion,  or  whether  it  was  in  writing,  or  in  parol,  is  not  stated.    If  it 
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were  a  mere  parol  agreement  to  extend  the  time  of  payment  beyond 
the  time  fixed  in  the  note,  such  evidence  of  the  agreement  would  be 
in  contradiction  of  the  language  of  the  note  itself  ,  and  utterly  inad- 
missible. But  the  insuperable  objection  is  the  want  of  considera- 
tion,  to  upohld  the  agreement  Chancellor  Kent  in  King  vs.  Bald- 
win, etc.,  2  John  Chy  Reports,  pp  557,  after  reviewing  the  English 
and  American  authorities  on  the  subject,  says  the  principle  to  be 
extracted  from  the  cases  is,  that  in  order  to  discharge  the  surety, 
by  an  agreement  between  the  principal  debtor  and  the  creditor, 
without  the  concurrence  of  the  surety,  there  must  be  a  binding  con- 
tract between  them  for  enlarging  the  time  of  performance. 

And  to  the  same  effect  is  the  later  case  of  Tudor  vs.  Goodloe,  1  B. 
M.,  322,  and  the  authorities  there  cited,  at  considerable  length. 

Second.  That  after  the  maturity  of  the  note,  Nesler  gave  to 
Elam  an  order  on  John  H.  Butler  for  an  amount  sufficient  to  pay 
off  the  balance  then  due  on  the  note,  which  order  when  paid,  was 
to  go  as  a  discharge  of  said  note,  and  the  following  words  are  added 
as  a  sequence  by  the  pleader: 

"And  thus  the  said  plaintiff,  by  the  acceptance  of  said 
order,  placed  it  out  of  his  power  to  institute  suit  on  said 
note,  imtil  demand  should  have  been  made  of  Butler  on 
said  order,  and  payment  had  been  refused  by  him.^' 

How,  or  by  what  contract  appellee  put  it  out  of  his  power  to  sue 
on  the  note  is  not  disclosed,  nor  are  any  facts  stated  from  which 
such  a  presumption  could  arise.  The  mere  reception  of  the  order 
could,  of  itself,  have  no  effect  Elam  may  have  taken  it  as 
collateral  security  for  his  debt,  and  that  is  perhaps  the  proper  if 
not  the  only  logical  construction  the  averment  is  susceptible  of. 

But  to  the  part  of  the  answer  now  under  examination  there  is 
another  fatal  objection.  It  is  well  settled  that  mere  delay  on  the 
part  of  the  creditor  to  collect  his  debt,  unless  the  indulgence  be  such 
as  to  bring  the  surety  within  the  protecting  influence  of  the  statute 
of  limitations,  will  not  discharge  the  surety. 

It  is  as  well  the  duty  of  the  surety  as  of  the  principal  debtor  to 
the  obligee,  to  discharge  the  obligation  when  it  matures,  and  he  may 
do  this  then,  or  at  any  time  afterwards  for  his  own  security,  either 
to  proceed  immediately  against  his  principal,  or  to  be  subrogated  to 
the  rights  of  the  creditor,  or  he  may  call  upon  his  creditor  by  the 
aid  of  the  chancellor  to  coerce  payment  of  his  debt  from  his  princi- 
pal   And  it  is  only  when  the  creditor  and  principal^  without  the 
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privity  and  consent  of  the  surety  make  a  binding,  valid  agreement, 
change  the  terms  of  the  original  undertaking,  by  enlarging  the  time 
of  performance,  and  increasing  the  risk  of  the  surety,  that  he  will 
be  discharged. 

It  is  not  alleged  that  the  giving  the  order  on  Butler,  and  receiv- 
ing it  by  appellee,  were  done  without  the  concurrence  and  approval 
of  appellant.  Nor  can  the  alleged  want  of  knowledge  and  consent 
alleged  in  the  preceding  sentence,  in  reference  to  the  enlargement 
of  the  time  of  payment,  promised  at  the  time  the  credits  were 
endorsed  on  the  note ;  be  made  to  apply  to  the  drawing  and  delivery 
of  the  order,  because  the  answer  shows  them  to  be  different  trans- 
action and  transpired  at  different  times. 

And  last,  if  Elam  told  appellant  the  debt  was  paid  off,  or  about 
paid  off,  and  he  did  not  regard  it  as  a  careless,  and  unguarded 
expression,  or  did  not  know  the  declaration  was  unmeaning,  by 
reason  of  some  qualifying  statement,  it  is  not  explained  why  he 
did  not  by  a  suflBcient  allegation  rely  upon  the  plea  of  payment, 
as  what  he  alleged  was  not  sufficient  to  show  he  was  otherwise 
discharged. 

As  to  the  amendment  offered,  and  which  the  judge  refused  to 
permit  to  be  filed,  we  can  have  nothing  to  do  with  it,  because  it  is 
not  before  us,  the  clerk  is  not  authorized  to  certify  to  this  court 
any  paper,  as  a  part  of  the  record,  which  is  not  filed  by  an  order 
of  the  court,  or  incorporated  in  a  bill  of  exceptions  properly 
authenticated.  The  rejected  amendment  is  not  incorporated  in  a 
bill  of  exceptions,  and  the  clerk's  statement  that  the  one  copied  is 
the  same  which  was  offered  by  appellant,  and  rejected,  is  no 
evidence  of  the  fact 

But  we  may  remark  that  the  paper  found  in  the  transcript  has 
been  examined  by  the  court,  and  obviates  only  one  objection  taken 
to  the  original  answer,  in  stating  that  the  order  on  Butler  was 
drawn  and  delivered  to  appellee  without  the  concurrence  and 
knowledge  of  appellant  and  with  it  in,  the  offered  defense  was  in- 
sufficient. 

Wherefore,  the  judgment  is  affirmed. 


Turner  &  Trafton,  for  appellant, 
Cissell  &  Vance,  for  appellee. 
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R.  L.  Caldwell  Admr.  v.  David  Caldwell's  Heirs. 

Admiiiistratora--Coiinty  Court  Settlement  Prima  Facie  Right — Surcharge. 
A  settlement  made  by  an   administrator,  with  the   County  Court   id 
prima   facie   right,   but   when  the   administrator   seeks   to   subject   land 
descended   to   the   heirs   and   they   surcharge   the   settlement,   and   show 
errors,   this   prima   facie   presumption   is  greatly   weakened. 

APPEAL  FROM  LIVINGSTON  CIRCUIT  COURT. 
May  29,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  main  object  of  the  suit  brought  by  R.  L.  Caldwell  was  to 
subject  the  land  which  had  descended  from  the  decedent  to  his 
heirs  to  the  pa^nnent  of  a  balance  found  due  him  by  a  settlement 
of  his  accounts  with  the  county  judge,  of  $2,146.98.  This  the 
heirs  resist,  surcharging  the  settlement  in  many  particulars,  and 
alleging  that  he  recovered  funds  not  accounted  for,  and  had  the 
use  of  the  land  and  a  negro  woman  until  his  mother's  death  and 
should  be  charged  for  these.  The  court  on  final  hearing  dismissed 
his  petition  of  which  he  complains.  It  is  quite  evident  from  the 
evidence  that  he  had  lived  with  his  father  for  several  years 
previous  to  the  old  man's  death,  and  had  conducted  his  business 
and  had  the  control  of  his  affairs,  and  the  evidence  also  indicates 
that  very  soon  after  the  old  man's  death  it  was  agreed  among  the 
heirs  that  he  should  continue  until  the  old  lady's  death  in  the 
same  way,  hence,  as  no  accounts  of  particular  daily  transactions 
seems  to  have  been  kept  between  the  old  man  and  his  son;  none 
should  now  be  allowed  the  administrator,  for  his  individual  outlay 
and  work,  previous  to  his  father's  death,  or  he  should  be  made  to 
account  for  the  profits  of  the  farm  and  warehouse,  and  show  how 
he  expended  the  various  sums  he  collected  for  the  old  man  in  his 
life  time.  D.  Caldwell,  deceased,  had  a  debt  on  Alvis  for  $2,418 
due  April  1,  1860,  credited  with  $301.29  as  of  January  1,  1861, 
as  shown  by  the  appraisement  bill. 

Caldwell  owed  the  Shelbys  about  the  same  amount,  due  at  the 
same  time,  and  for  which  they  sued  the  administrator,  and  Alvis 
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paid  his  debt  so  as  to  pay  the  Shelbys^  February  7,  1863,  and  also 
paid  towards  the  cost  of  Shelby's  executions  $60  over  and  above 
his  debt 

The  amount  of  the  Alvis  debt  due  the  estate,  as  reported  by  the 
administrator  on  the  sale  bill,  with  its  interest  to  February  7, 
1863,  would  be  $2,503.71.  In  his  county  court  settlement  he 
reported  it  at  $1,914.00 


Error  $  589.71 
In  his  voucher  No.  9,  he  gets  credit  for  the  Shelby  debts,  as  evi- 
denced by  the  sheriff's  receipt  of  February  7,  1863,  with  interest 
thereon  to  date  of  settlement,  September  13,  1864,  $2,161.53 
The  actual  amount  paid  as  evidenced  by  said  receipt         3,974.00 


Error  against  the  estate  of  187.53 

As  he  then  collected  the  Alvis  debt  he  should  be  allowed  no  inter- 
est for  advance  payment  on  this  sum. 

He  concedes  collecting  on  the  Cally  debt  due  decedent  for  which 
he  gave  no  accoimt  $313.00 

He  reports  on  appraisement  bills,  debts  on  Yates  and  Sumnor  for 
which  he  has  not  accounted  $22.90 . 

He  gave  no  account  of  the  payment  of  Alvis  on  accoimt  of  the 
costs  of  the  Shelby  debts,  which  Alvis  says  accrued  becauge  he  did 
not  pay  his  debt  to  decedent,  which  would  have  prevented  the 
costs  on  the  Shelby  debts  of  $60.00 

Alvis  had  also  paid  E.  L.  Caldwell  fifty  dollars  on  this  debt  due 
decedent  which  he  had  not  credited  on  the  note,  and  having 
reminded  him  and  getting  the  credit,  E.  L.  Caldwell  made  this  the 
basis  of  his  voucher  No.  8  against  his  father's  estate  with  interest 
thereon,  as  no  credit  was  entered  on  the  note,  though  the 
payment  was  made  in  his  father's  life-time,  it  may  be  fairly 
presumed  he  never  paid  it  over,  therefore  it  should  be  set  down 
as  error  $54.75 

No.  15  is  for  money  paid  out  on  lease  and  in  his  father's  life-time, 
and  as  he  held  his  fathers  mmey  and  did  his  collecting,  it  should 
be  presumed  to  be  paid  with  his  lather's  means  $96.06 
No.  16  is  for  work  and  labor  done  in  the  year  1861,  without  any 
dates,  and  for  expenditures  on  warehouse,  etc.,  and  should  be 
rejected  for  the  foregoing  reasons  $746.42 
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These  errors  aggregate  the  sum,  without  considering  interest,  as 
charged  by  the  administrator  of  $2,070.37 

And  the  interest  wrongfully  charged  by  him  on  the  various  vouch- 
ers down  to  date  of  settlement  will  over  balance  the  defect 
of  $76.61 


The  sum  he  claims  of  $2,146.98 

So  that,  without  considering  the  rents  and  hire  of  the  lands  and 
slaves,  we  concur  with  the  circuit  court  in  dismissing  his  petition. 
What  the  arrangement  was  between  himself  and  father  does  npt 
appear.  If  he  was  to  have  the  benefit  of  the  farm  and  warehouse 
without  accounting  for  any  profits^  it  was  clearly  erroneous  to 
allow  him  for  labor  and  expenses  as  charged  in  voucher  No.  16. 

If  he  was  to  accoimt  for  rents  or  profits  then  as  the  utmost 
latitude  of  evidence,  in  his  favor,  is  that  the  same  arrangement  was 
continued  after  his  father's  death  so  long  as  his  mother  should 
live,  he  should  be  required  to  account  for  rents  or  profits  as  he 
was  to  do  in  his  father's  life-time,  either  the  allowance  of  No.  16 
was  erroneous,  or  he  should  be  charged  for  rents  and  hire.  We 
think  under  all  the  circumstances  developed,  that  No.  16  should 
be  rejected  and  he  not  charged  for  rents  or  hire,  and  of  this  he 
certainly  has  no  right  to  complain. 

The  county  court  settlement  is  to  be  presumed  as  prima  facie 
right,  but  when  the  administrator  seeks  to  subject  land  descended 
to  the  heirs  and  they  surcharge  the  settlement  and  show  so  many 
errors,  this  prima  facie  presumption  is  greatly  weakened  if  not 
destroyed,  especially  as  these  settlements  are  generally  made  ex 
parte  by  the  i  Imi.iistrator,  and  the  county  judge  has  only  the 
advantages  of  his  explanations,  reports,  and  papers. 

Wherefore;  the  judgment  is  aflSrmed. 

L.  D.  Husbands,  for  appellant. 
Rodman  &  Ch^een,  for  appellees. 
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D.  W.  Dyen  et  Ala  V.  J.  H.  Brownfield  et  al. 

Sale— Bond  for  Purchase  Money — ^Parties  to  Suit— Pleadings. 

In  a  suit  to  enforce  a  sale  bond  of  personalty,  it  is  necessary  to  bring 
all   originally   interested   parties   before   the   Court,   that   their   interest, 
as  appearing,  either  by   enforcement   or  cancellation  of  the  bond,  may 
be  protected. 
Estoppel — Parties   to   Attachment   Suit — Sales   Under. 

Parties  to  an  attachment  suit,  where  personal  property  is  sold  there 
under,  are  estopped  from  sitting  up  an  adverse  title  inconsistent  with 
said  adjust icat ion  which   is  binding  upon  them  until  reversed. 

APPEAL   FROM    LARUE    CIRCUIT    COURT. 

^fay  30,  1868. 

OpIXIOX  of  THE  CoURT  BY  JuDGE  WiLLIAMS  I 

There  can  be  but  little  doubt  but  that  the  purchasers  knew  the 
exact  situation  of  the  title  to  the  slaves,  the  family  relationship, 
and  the  fact  that  one  of  them,  who  also  acted  as  accent  for  others, 
was  the  clerk  of  the  court  in  which  the  proceedings  were  had,  and 
must  be  presumed  to  be  familiar  with  the  papers  of  the  cause,  and 
he  being  a  brother-in-law  and  boarding  at  the  same  house  with 
J.  A.  iliddleton,  who  lived  with  his  mother,  and  who  was  the 
only  joint  interested  party  with  X.  H.  Middleton  as  heir  of  their 
deceased  father,  strongly  fortifies  this  presumption,  and  precludes 
any  supposition  that  an  actual  fraud  was  perpetrated  in  the  sale 
by  the  commissioner,  and  the  fact  that  the  purchasers  re])ared 
from  the  year  1863,  when  the  purchase  was  made,  until  the  year 
1865,  when  it  was  quite  evident  that  slaves  would  be  freed  by 
constitutional  amendment,  still  the  more  impresses  the  mind  that 
this  is  an  attempt  to  escape  from  an  unfortunate  purchase.  The 
petition  of  the  appellees  seeks  to  set  aside  their  purchase  and  for 
a  perpetual  injunction  against  the  collecting  their  sale  bonds  exe- 

It  is  sufficient  to  say  his  brother  and  mother  were  parties  defend- 
cuted  for  the  purchase  price,  upon  two  grounds  mainly,  that  is, 
that  X.  II.  Middleton  was  not  either  actually  or  constructively, 
before  the  court,  and  that  he  had  no  interest  in  the  slaves  because 
of  an  agreement  between  him  and  his  brother  and  mother. 

It  is  sufficient  to  say  his  brother  and  mother  were  parties  defend- 
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aat  to  the  attachment  suits  and  are  bound  by  the  adjudications 
therein,  which  is  binding  upon  them  until  reversed,  and  they  are 
thereby  estopped  from  setting  up  any  adverse  title  inconsistent 
with  said  injunction.  On  the  other  defense  it  will  suflBce  to  say 
that  Jf.  H.  Middleton  had  an  interest  in  protecting  the  sale  which 
cancelled  his  indebtedness  to  his  creditors  to  the  extent  of  the  sale 
and  purchase,  and  therefore  he  was  an  essential  party  to  the  appel- 
lee's injunction  suit,  and  before  any  cancelment  of  the  purchasers' 
bonds  should  be  granted  in  any  view  of  the  case  he  should  be  made 
a  party  and  brought  before  the  court,  there  is  no  reason  assigned 
for  not  making  him  a  party. 

When  he  shall  have  been  made  a  party  and  seek  to  confirm  or 
reject  said  sale  by  the  commissioner,  it  will  be  sufiicient  time  to 
determine  whether  the  proceedings  to  subject  his  interest  in  the 
slaves  were  a  nullity  or  only  erroneous  as  to  him. 

The  dissolution  of  the  temporary  injimction  pending  the  litiga- 
tion could  not  aflFect  the  ultimate  right  of  appellees  to  a  perpetual 
injunction  on  the  final  trial  for  they  could  have  sued,  prayed  for, 
and  obtained  this  without  asking  for  or  obtaining  the  temporary 
injunction  to  operate  during  the  litigation.  For  the  error  sug- 
gested the  judgment  is  reversed,  with  directions  to  the  parties  to 
amend  their  pleadings  so  as  to  make  W.  H.  Middleton  or  his  rep- 
resentative a  party  defendant  upon  pain  of  dismissal  of  their  peti- 
tion, unless  some  legal  reason  for  not  doing  so  shall  be  assigned. 

Read  &  Murray,  for  appellant. 
Winiersmith,  Cofer,  for  appellee. 
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B.  Whaley  Er  AL  V.  M.  E.  Whai-ey  et  ai.. 

Ifaintenance — Stipulation  for  in  Deed — ^Failure  to  Perform  Requirements — 
Reversion. 

The  failure  of  vendees  in  a  deed  to  provide  sufficient  maintenance 
for  their  relations,  as  a  condition  precedent,  stipulated  in  the  deed,  and 
their  removal  to  another  state  and  remaining  away  for  several  years, 
is  held  sufficient  to  entitle  the  grantors  to  a  reversion  of  the  title  to 
them. 


APPEAL  FROM  HABEISON  CIBCUIT  COURT. 
May  23,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  judgment  of  the  circuit  court  cancelling  the  deed  from 
Benjamin  Whaley  and  wife  to  B.  L.  Whaley  was  rendered  in 
May,  1863,  and  was  on  the  appeal  of  the  defendants  reversed  by 
this  court  in  October,  1864 ;  it  appears  by  the  amended  pleadings 
filed  bince  the  return  of  the  cause  to  the  circuit  court,  and  by  the 
evideixce  that  shortly  after  said  judgment  of  the  circuit  court 
was  rendered  and  before  the  appeal  was  prosecuted  therefrom,  the 
defendant  May  E.  MoflFatt,  late  Whaley,  and  her  husband,  she 
having  intermarried  with  William  Moffatt,  abandoned  the  pos- 
session of  the  land  in  controversy,  leaving  said  Benjamin  Whaley 
and  wife  in  the  occupancy  thereof,  and  that  MoflFatt,  and  wife, 
after  residing  in  the  vicinity  of  the  land  until  in  July,  1865, 
removed  to  the  state  of  Indiana.  Said  Benjamin  Whaley  ap- 
pears to  have  removed  from  the  land.  But  he  held  the  pos- 
session of  it  by  a  tenant  until  his  death,  which  occurred  in  1865 
and  that  said  MoflFatt  and  wife  did  not  maintain  or  have  the  care 
of  said  WTialey  and  wife  after  their  removal  from  the  land, 
nor  does  it  appear  that  after  the  time  said  Benjamin  and  wife 
as  the  survivor  of  them  would  permit  them  to  do  so,  although  that 
MoflFatt  and  wife  was  by  an  amended  answer  filed  in  May,  1860, 
expressed  their  willingness  to  do  so. 

The  judgment  dismissing  the  plaintiflFs'  petition  and  from  which 
this  appeal  is  prosecuted,  was  rendered  in  May,  1866,  upon  the 
execution  by  MoflFatt  and  wife  with  surety  approved  by  the  court. 
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of  a  covenant  that  they  would  support  and  maintain  and  provide 
for  the  plaintiff  Jane  Whaley  pursuant  to  the  stipulations  of  said 
deed. 

We  are  of  the  opinion  that  by  the  removal  of  the  appellees  from 
the  land  and  Siibsequently  from  the  state,  and  their  failure  to 
provide  for  Whaley  and  wife  and  the  survivor  of  them  according 
to  the  stipulations  of  the  deed,  the  title  reverted  to  the  grantors, 
as  provided  for  m  the  deed,  in  the  event  of  a  failure  on  the  part 
of  the  grantees  us  his  representatives  to  comply  with  the  condi- 
tion of  the  deed,  and  the  appellants  were  therefore  entitled  to  the 
relief  sought  by  uhem. 

Wherefore,  thd  judgment  is  reversed,  and  the  cause  remanded 
for  further  pifoctodings  not  inconsistent  with  this  opinion. 

Ward,  for  appellants. 


Thomas  J.  Gobin  et  ax.  v.  James  D.  Smith. 

Warehouse-Man — ^Absence  of  Instructions — ^Unforseen  Emergency. 

A  warehouse  man,  in  the  absence  of  any  direct  instructions,  by  the 
consignor,  may  exercise  his  own  discretion  and  in  cases  of  imforseen 
emergncy  may  act  contrary  to  general  instructions  provided  he  acts 
in  good  faith. 

APPEAL  FEOM   barren   CIBCUIT   COURT. 
May  26,  1868. 

Opinion  of  .the  Court  by  Judge  Peters: 

Whether  or  not  Eonald,  the  warehouse-man,  to  whom  the 
tobacco  was  consigned  was  expressly  authorized  by  Smith,  the 
planter,  to  sell  it,  is  a  question  perhaps  not  necessarily  involved 
in  the  determination  of  this  controversy ;  he  was  certainly  bound 
to  follow  the  lawful  instructions  of  Smith,  and  in  the  absence 
of  any  direct  instructions  the  weight  of  authority  seems  to  be 
that  he  may  exercise  his  own  discretion;  but  in  cases  of  unfore- 
seen emergency  the  consignee  may  act  contrary  to  general  in- 
structions, when  those  instructions  are  manifestly  applicable  to 
ordinary  circumstances  only,  as  if  he  acts  in  good  faith  and  with 
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reasonable  diligence  he  will  be  protected.  Story  on  Agency  78, 
113,  225. 

Eonald  in  his  evidence  states  he  has  no  recollection  of  having 
received  any  instructions  from  Smith  on  the  subject  of  the  sale 
of  the  tcbacco,  and  says  two  reasons  influenced  him  in  making 
the  sale.  First.  The  price  which  he  received  for  it  he  regarded  as 
a  very  good  one.  Secnd,  he  had  no  room  in  his  warehouse  to  store 
it,  on  account  of  the  large  quantity  of  tobacco  then  on  hand,  from 
which  it  must  appear  he  might  lawfully  sell. 

From  the  language  of  the  order  which  is  the  best  evidence  of 
what  the  real  transaction  between  the  parties  in  relation  to  Smith's 
tobacco,  it  is  to  be  understood  that  he  sold  it  to  Gorin  or  to  him, 
and  his  partner,  and  as  it  was  not  contemplated  by  either  of  the 
parties  that  the  tobacco  was  to  be  removed,  but  understood  it  was 
to  remain  with  Kbnald  until  it  was  sold,  the  direction  was  to  pay 
the  proceeds  over  to  T.  J.  Gorin. 

The  instructions  in  this  view  of  the  case  asked  by  appellants 
were  in  c<mflict  with  the  opinion  of  this  court  in  the  case  between 
these  parties  2  Duvall  155,  and  the  instruction  given  for  appellee 
conforms  thereto. 

Wherefore,  the  judgment  is  affirmed. 

Underwood,  Rodman,  for  appellant. 
Barnett  &  Edwards,  for  appellee. 


George  W.  McGrudeb  v.  K.  H.  Field. 

Lands  and  Conveyances — Perfection  of  Title — Consideration  Subjoined. 

In  the  sale  of  lands,  the  vendors  title  not  being  perfect,  and  the  possi- 
ble perfection  of  it.  being  uncertain,  tedious  and  expensive,  the  vendee 
has  the  right  to  enjoin  the  coiection  of  the  consideration  until  the  vendor 
should,  at  his  own  expense,  perfect  it. 

Feme  Covert — Unrecorded  Deed — Adverse  Possession. 

A  feme  covert  is  not  bound  by  an  unrecorded  deed  and  the  possession 
of  land  by  -a  vendor  under  such  is  held  not  to  be  adverse  to  femes  covert. 

Vendee  in  Possession — Time  to  Perfect  Title. 

When  a  vendee  is  in  the  undisputed  posses -^ion,  of  lands,  equity 
requires  him  to  wait  a  reasonable  time  for  obtaining  an  assured  title. 
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Limitation — Married  Women. 

The  statute  of  limitations  does  not  begin  to  run  against  a  married 
woman  until  she  becomes  discovert. 

APPEAL  FBOM  BULLITT  CIBCUIT  OOUBT. 
May  26,  1868. 

Opinion  of  the  Court  by  Judge  Kobebtson: 

At  the  time  of  instituting  this  suit  appellee's  title  being  imper- 
fect, and  the  possible  perfection  of  it  being  uncertain,  tedious  and 
expensive,  the  appellant  had  a  right  to  enjoin  the  consideration 
until  the  appellee  should,  at  his  own  expense,  perfect  it. 

It  is  evident,  however,  that  the  appellant  filed  his  petition  more 
for  recission  than  for  a  specific  execution ;  and,  therefore,  being  in 
the  undisturbed  possession,  equity  requires  him  to  wait  a  reason- 
able time  for  obtaining  an  assured  title. 

It  appears  that  the  possession  of  B.  F.  Caldwell,  who  sold  the 
land  to  the  appellee,  was  constructively  adverse  as  to  his  vendors, 
who  were  bound  by  their  conveyance  to  him,  but  was  not  adverse 
as  to  femes  covert  who  were  not  bound  by  the  unrecorded  deed. 
But  time  and  the  non-appearance  of  any  claim  against  the  appel- 
lee's full  title  conduce  persuasively  to  assure  a  safe  title  to  the 
appellant  under  the  appellee's  general  warranty  whenever  made. 
Independently  of  these  considerations,  the  appellee's  title  to  all 
the  land  sold  to  the  appellant  seems  to  have  been  sufficiently  per- 
fected pendente  lite  except  as  to  one-third  of  one-thirteenth.  The 
conveyance  by  Sarah  Greathouse  was  not  binding  on  her  as  a 
married  woman.  She  became  discovert  in  the  year  1843  and  then 
B.  F.  Caldwell's  possession  became  constructively  adverse  to  her, 
and  the  lapse  of  time  since  and  non-claim  by  herself  or  heirs 
prima  facie,  imply  acquiescence  in  her  remuneration  of  title  by 
his  imperfect  deed. 

But,  as  the  one-third  of  one-thirteenth  before  alluded  to, 
though  not  fully  and  irrevocably  transferred  to  the  appellee  is 
yet  comparatively  so  minute,  and  as  he  has  apparently  acted  in 
good  faith  and  offered  security  against  it,  the  status  of  the  title 
presents  no  ground  for  rescinding  the  contract.  And,  therefore, 
80  much  of  the  decree  as  dismissed  the  petition  for  rescission  is 
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affirmed^  but  bo  much  of  it  as  authorizes  execution  for  the  entire 
consideration,  as  we  think,  partially  improvident,  is  reversed. 
Before  the  whole  amount  be  coerced,  either  the  proffered  indem- 
ity  should  be  secured  or  the  whole  title  perfected  which  may  be 
done  soon  without  any  essential  loss  or  inconvenience  to  the  ap- 
pellant And  unless,  on  the  return  of  the  case  to  the  circuit  court 
indemnity  shall  be  secured  against  the  said,  third  of  a  thirteenth, 
execution  should  be  suspended  for  as  much  as  will  effectuate  that 
indemnity,  until  the  full  title  may  be  perfected  and  further  time 
given  for  that  purpose.  Wherefore,  the  cause  is  remanded  for 
such  further  proceedings  as  herein  just  indicated.  Each  party 
must  pay  his  own  costs  in  this  court. 


A.  H.  Field,  and  Riley,  for  appellant. 
R,  H.  Field,  for  appellee. 


Masonic  Temple  Co.  v.  John  Waed. 

Limitations— Express    Trust-— Corporations— New    Institutions    Liable    for 
Debts  of  Old. 

It  is  a  well  settled  rule  that  limitations  will  not  run,  as  a  general 
rule,  against  an  express  trust.  An  act  providing  for  the  organisation 
of  a  new  corporation  in  which  it  provides  "to  raise  the  necessary  funds 
to  pay  the  debts  not  secured  by  mortgage  or  deed  of  trust,  and  the 
punctual  payment  of  interest  on  its  debts  and  liabilities  .  is  held  to 
clearly  contemplate  that  the  property  of  an  old  corporation  it  aoquired, 
should  pass  to  it,  pledged  for  the  payment  of  the  debts  of  the  old 
company. 

APPEAL  FBOM  LOXTISVILLB   CHANCEBY  COTTBT. 
May  25,  186S. 

Opinion  of  the  Ooubt  by  Judge  Habdin  : 

As  it  sufficiently  appears  that  the  original  claim  of  the  appellee 
against  the  "Masonic  Fraternity*'  as  fixed  by  the  arbitrator's 
award  of  $1,580^  was  reasonable  and  just^  if  the  conclusions  of 
the  chancellor  be  correct,  that  the  Masonic  Temple  C!ompany,  as 
the  successor  of  the  Masonic  Fraternity,  took  the  property  of  the 
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latter  with  a  liability  for  its  debts^  and  upon  trust  for  their  pay- 
ments^ against  which  limitation  would  not  run  to  bar  the  claim, 
it  may  not  be  necessary  to  determine  whether  the  judgment  of 
the  JeflFerson  Circuit  Court  upon  the  award  was  or  not  void  for 
want  of  l^al  service  of  process,  or  if  the  same  be  void,  whether 
the  claim,  nothwithstanding  the  award,  is  not  barred  by  limitation. 

The  act  of  February,  1860,  providing  for  the  new  organization, 
seems  to  us  to  clearly  contemplate  that  the  property  of  the  "Ma- 
sonic Fraternity"  should  pass  to  it,  pledged  for  the  payment  of 
the  debts  of  the  old  company,  the  purpose  of  the  act  is  expresesd 
in  the  first  section  being 

"to  raise  the  necessary  fimds  to  pay  the  debts  not  secured 
by  mortgage  or  deed  of  trust, -and  the  punctual  payment 
of  interest  on  its  debts  and  liabilities," 
and  this  purpose  seems  to  have  been  recognized  and  acquiesced  in, 
in  the  organization  of  the  new  company. 

But  it  is  insisted  for  the  appellant  that  if  it  be  true,  as  is  we 
think  correctly  contended  for  the  appellant,  that  the  transfer  of 
the  property  created  a  trust  in  favor  of  the  general  creditors,  the 
statute  of  limitations,  nevertheless,  runs  against  the  appellee's 
claim.  And  the  ordinary  case  of  a  devise  of  an  estate  by  will  to 
a  personal  representative  for  the  payment  of  debts,  is  cited  for 
illustration,  as  one  which  is  opposite  in  principle  with  this,  and 
in  which  the  statute  would  run  in  favor  of  the  estate,  notwith- 
standing the  trust  But  we  do  not  regard  the  two  cases  as  analo- 
gous. Whether  the  distinction  arises  from  the  difference  between 
the  rights  of  a  creditor  against  an  estate,  however  devised,  and 
those  of  a  cestui  que  trust,  it  is  well  settled  that  limitation  will 
not  run,  as  a  general  rule,  against  an  express  trust 

Wherefore,  perceiving  no  available  error  in  the  judgment,  the 
same  is  affirmed. 

Barr,  for  appellant. 

Caldwell,  far  appellee. 
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John  W.  Bbiscoe  v.  James  Bbiscoe's  Admb. 

Donatio  Mortis  Causa. 

According  to  the  well  settled  doctrine  on  the  subject,  to  constitute 
a   donatio   mortis  causa,  there   must  be  three  attributes: 

1.  The  gift  must  be  with  a  view  of  the  donor's  death.  2.  It  must 
be  conditioned  to  take  effect  only  on  donor's  death  by  his  existing 
disorder.  3.  There  must  be  an  actual  delivery  of  the  subject  of  the 
donation. 

Same — Choses  in  Action — ^Pass  by  Donation. 

Not  only  negotiable  notes,  and  bills  of  exchange,  payable  to  bearer, 
or  endorsed  in  blank,  and  bank  notes,  but  promissory  notes  not  made 
payable  to  ''bearer"  without  an  assignment  from  the  payees'  donor 
may  be  the  subject  of  a  donatio  mortis  causa,  us  the  beneficial  interest 
therein  may   pass  by   delivery. 

Same — Gift  in  Contemplation  of  Death. 

The  delivery  of  a  note  to  a  possible  future  heir  of  the  donor,  who 
was  old  and  in  feeble  health,  would  not  amount  to  a  donatio  mortis 
causa,  where  the  gift  was  accompanied  by  the  statement  that  it  was 
to  take  effect  if  he  died,  he  being  at  the  time  very  feeble,  and  belieying 
that  he  could  not  live  long,  and  stating  that  if  he  did  not  die,  and  lived 
to  need  it  the  note  could  be  returned  to  him.  The  donor  lived  for  seTeral 
months  afterwards  and  the  pleadings  show  nothing  to  intimate  that  the 
donor  died  of  the  same  illness  existing  at  the  time  of  the  alleged 
donation. 

APPEAL   FROM   LOUISVILLE   CHANCERY   COURT. 
May  26,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  brought  in  the  Louisville  chancery  court  by 
Jacob  B.  Briscoe,  administrator  of  James  Briscoe,  deceased, 
against  John  W.  Briscoe,  and  James  and  John  Burks,  to  compel 
said  J.  W.  Briscoe  to  surrender  to  him  a  note  executed  on  the  26th 
of  May,  1859,  for  $1,110  to  his  intestate  by  said  Bui^ks,  due 
twelve  months  after  date,  which  he  alleged  had  been  placed  in 
J.  W.  Briscoe's  hands  by  his  intestate  to  present  to  the  obligors 
for  payment,  and  to  collect,  and  he  prayed  judgment  against  the 
Burks  for  the  amount  of  the  same. 
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John  W.  Briscoe  resisted  the  plaintiff's  claim  to  the  note, 
denied  in  his  answer  that  the  note  was  delivered  to  him  by  intes- 
tate to  collect,  alleged  that  intestate  was  at  his  death,  and  had  been 
for  many  years  previous  thereto,  a  widower,  and  childless,  that  he 
was  the  only  child  of  an  only  brother  of  the  whole  blood,  that 
some  two  months,  or  six  weeks,  before  his  death  gave  said  note  to 
him,  declaring  at  the  time  that  he  was  in  feeble  health,  and  knew 
he  could  not  live  long,  but  if  he  lived  to  need  it,  defendant  could 
return  it  to  him,  and  if  he  died,  the  note  was  to  be  defendant's; 
the  note  was  delivered  to  him,  and  he  accepted  it  on  the  terms  the 
same  was  given  to  him,  and  he  thereby  became  the  owner  of  it. 
That  intestate  was  in  fact  then  in  feeble  health,  expected  to  live 
but  a  short  time,  and  died  soon  thereafter. 

The  Burks  made  no  defense  to  the  action;  on  final  hearing  the 
court  below  rejected  J.  \V.  Briscoe's  claim  to  the  note,  and  ren- 
dered judgment  against  the  Burks  for  the  amoimt  thereof  in 
favor  of  the  plaintiff,  and  John  W.  Briscoe  appeals. 

It  is  insisted  by  the  learned  counsel  for  appellant  that  the 
transaction  by  which  he  was  put  in  possession  of  the  note  is  in- 
vested, with  all  the  requisites  necessary  to  entitle  him  to  it  as  a 
valid  donation  mortis  causa. 

According  to  the  well  settled  doctrine  on  the  subject,  to  con- 
stitute a  donatio  mortis  causa,  there  must  be  three  attributes: 
(1)  The  gift  must  be  with  a  view  to  the  donor's  death.  (2)  It 
must  be  conditioned  to  take  effect  only  on  the  donor's  death  by  his 
existing  disorder,  or  in  his  existing  illness.  (3)  There  must  be  an 
actual  delivery  of  the  subject  of  the  donation.  1  Story's  Equit, 
sec.  607. 

Heretofore  it  has  been  doubted  whether  choses  in  action,  bonds, 
bills,  notes,  etc.,  could  pass  by  a  donation  mortis  causa.  But  it  is 
now  the  established  doctrine  that  not  only  negotiable  notes,  and 
bills  of  exchange,  payable  to  bearer,  or  endorsed  in  blank,  and 
bank  notes,  but  promissory  nptes.  ru)t  made  payable  to  "hearer'* 
without  an  assignment  from  the  payee's  donor  to  the  donor,  may 
be  the  subject  of  a  donatio  mortis  causa^  as  the  beneficial  interest 
therein  may  pass  by  delivery.  Turpin,  etc,  vs.  Thompson,  2  Met., 
420 ;  Kemper  vs.  Kemper,  1  Duv.,  401,  and  authorities  cited. 

As,  therefore,  the  note  may  be  the  subject  of  such  a  gift,  and 
an  assignment  thereof  by  the  holder  not  indispensable  to  its  ac- 
complishment, and  if  it  be  conceded  that  the  possession  of  it,  is, 
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prima  facte,  evidence  of  an  actual  delivery,  whereby  the  last 
requisite  may  be  regarded  as  made  out  Has  appellant  failed  to 
show  the  existence  of  the  others,  or  either  of  theuL 

It  is  alleged  in  the  answer  of  appellant  that  the  intestate  was 
his  imcle,  that  he  delivered  the  note  to  him  some  six  weeks,  or  two 
months,  before  his  death,  declaring  at  the  time  that  he  was  in 
feeble  health,  and  knew  he  would  not  live  long,  and  said  he  gave 
him  the  note;  if  he  died,  it  was  to  be  his  (appellant's),  but  if  he 
lived  to  need  it,  it  could  be  returned  to  him.  This  is  the  sub 
stance  and  whole  meaning  of  the  allegation  on  the  subject  of  the 
donation,  omitting  the  reason  therefor  as  stated  in  the  answer. 

Admitting  that  the  gift  was  made  in  view  of  the  donor's  death, 
according  to  the  allegation,  was  it  to  take  effect  on  condition  that 
he  died  of  a  disorder  then  existing,  or  in  his  then  existing  illness  t 
It  is  not  so  alleged ;  but  he  lived  six  weeks,  or  two  months,  after 
the  alleged  gift,  and  delivery,  and  from  anything  that  appears 
in  the  answer  he  may  have  recovered  from  the  feeble  health  from 
which  he  was  suffering,  and  died  of  another  and  altogether  differ- 
ent disease. 

In  the  two  cases  before  cited,  decided  by  this  court,  importance 
was  given  to  the  fact  that  the  gifts  were  made  in  the  last  illness 
of  the  donors,  and  in  contemplation  of  death,  and  which,  as 
stated  in  the  case  in  1  Duv.,  occurred  within  a  few  days. 

Here  intestate  lived  weeks,  and  the  strong  probability  is  as 
much  as  two  months,  after  the  delivery  of  the  note  to  appellant, 
having  ample  time  and  opportunity  to  dispose  of  his  estate  by 
last  will,  which  according  to  the  evidence  he  intended  to  do,  and 
had  a  writing  prepared  for  his  will,  but  for  some  unexplained 
cause  never  was  perfected.  And  certainly  there  was  ample  time 
and  opportunity  to  have  had  the  delivery  of  the  note,  and  the 
terms  of  its  delivery,  attested,  and  published  in  the  most  satis- 
factory mode.  But  on  the  subject  of  the  gift,  appellant  has  intro- 
duced but  one  witness,  who  was  comparatively  a  stranger  to  intes- 
tate, for  he  proves,  himself,  he  never  had  but  two  conversations 
with  him,  in  the  last  of  which  he  states  he  was  hauling  wood  to 
intestate,  and  he  sent  for  him  to  come  into  his  house,  and  when 
he  went  in,  he  asked  him  when  he  had  seen  John  Briscoe,  and  then 
stated  to  him  that  he  had  given  John  Briscoe  a  note  on  the  Burks, 
and  also  stated  that  he  had  had  but  one  child,  who  was  dead,  and 
since  that  event  John  Briscoe  appeared  as  near  to  him  as  his  own 
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child,  and  that  was  all  the  conversatioii  that  he  remembered 
occurred  between  them. 

This  witness  does  not  prove  that  James  Briscoe  was  then  even 
in  feeble  health,  nor  what  his  condition  was  at  the  time  he  gave 
the  note  to  appellant;  his  condition  as  to  health  at  that  time  he 
did  not  know,  as  must  be  presumed,  or  he  would  have  proved  it 
Moreover,  according  to  his  statement,  the  gift  was  absolute  and 
irrevocable,  and  had  more  the  semblance  of  a  gift  inter  vivos, 
than  a  donation  mortis  causa.  But  in  view  of  the  variance  be- 
tween the  allegations  of  the  answer  of  appellant  and  the  proof 
offered  to  sustain  it,  the  transaction  cannot  be  considered  as  pos- 
sessing legal  validity  in  either  character. 

Wherefore,  the  judgment  is  aflSrmeA 

Caldwell,  for  appellant. 

Bullock  &  Anderson,  for  appellee. 


WaLLEE  TiLLEE  ET  AL,  V.  WiLLIAM  EjDWELL  ET  AL,. 

Contracts— CanceUation— Feeble     InteUect— Inadequacy     of     Price— Innocent 
Pnrchasen. 

Whilst  the  general  equity  rule  that  feeble  inteUect,  with  inadequacy 
of  price,  with  but  slight  drcumatanoes  eyidencing  fraud  or  over^reaching, 
will  suffice  to  the  cancelment  of  oontraots,  yet  when  such  contract  has 
been  acquiesced  in  for  more  than  fourteen  ^ears  and  the  land  has  gone 
into  the  hands  of  innocent  purchaoers,  there  should  be  great  preponder- 
ating evidence  and  circumstance  against  the  sale  before  the  property 
rights  of  innocent  purchasers  should  be  disturbed. 

APPEAL  FBOM  HENfiT  OIBOUIT   OOXTET. 
May  28,  1868. 

Opinion  op  the  Ooxtet  by  Judge  Wiluams  : 

John  Mortimer,  December  11,  1810,  as  a  gift  for  the  esteem 
and  friendship  which  he  entertained  toward  John  Tiller,  his  wife 
and  children,  conveyed  to  John  Tiller  and  wife  200  acres  of  land 
with  a  prohibition  against  their  selling  it  during  life,  it  being 
intended  by  the  donor  as  a  home  for  the  family  during  their 
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lives.  John  Tiller  having  died,  his  wife  still  surviving,  and 
Waller  Tiller  being  one  of  the  five  children  left  by  him,  in  the 
year  1852,  sold  his  undivided  fifth  interest  in  the  remainder  by 
title  bond  to  Washington  Murphy,  in  consideration  of  $100. 

Murphy  afterwards  sold  and  assigned  this  bond  to  W.  B.  Mor- 
ris, who  was  the  subscribing  witness  to  the  bond,  for  $300. 
Lucy  Tiller,  the  widow,  was  still  surviving,  though  about 
84  years  old,  when  this  suit  was  brought  August  22,  1866,  Kid- 
well  had  previously  by  the  consent  of  Waller  Tiller,  as  he  avers 
in  his  cross  petition,  and  which  is  not  denied  in  the  reply  thereto, 
got  possession  of  this  undivided  interest  sold  by  him  to  Murphy 
as  witnessed  by  the  said  title  bond. 

The  object  of  this  suit  was  to  rescind  the  original  contract  with 
Murphy,  cancel  the  bond  and  reclaim  the  land,  on  the  averments 
that  Waller  Tiller  was  of  feeble  intellect,  incapabel  of  making 
prudent  contracts,  and  was  overreached  and  defrauded  by  Mur- 
phy, all  of  which,  however,  is  denied  by  the  defendants  Kidwell, 
Morris  and  Murphy. 

Whilst  the  evidence  does  tend  to  show  that  Waller  Tiller  was 
of  feeble  intellect,  yet  he  was  permitted  by  his  family  and  rela- 
tions to  manage  and  control  his  own  affairs,  and  many  facts  go  to 
show  that  he  was  slow  and  careful  in  his  trades,  and  of  at  least 
common  ordinary  prudence.  Some,  it  is  true,  would  indicate 
otherwise.  Many  witnesses  were  examined  by  both  sides,  and 
these  differ  in  opinion  as  to  his  capacity  to  manage  his  own  affairs 
prudently,  a  majority  regarding  him  as  incompetent,  but  the 
facts  seem  to  be  the  other  way. 

The  fact  that  another  brother  sold  his  interest,  afterwards,  at 
the  same  price,  of  which  there  seems  to  be  no  complaint,  the  un- 
complaining acquiescence  of  Waller  Tiller,  his  family  and  rela- 
tions, in  this  trade  for  over  eight  years,  when  it  went  into  the 
hands  of  Kidwell,  who  was  an  innocent  purchasers,  and  then 
the  continued  acquiescence  for  six  years  after  his  purchase,  whilst 
the  land  was  largely  increased  in  value,  and  by  the  fortunate  loca- 
tion through  this  land  of  a  railroad  now  being  built,  and  which 
is  of  but  recent  origin,  tending  to  still  further  enhance  its  value, 
all  fortify  the  presumption  that  it  is  more  the  enhanced  value 
since  the  sale  to  Murphy  than  its  then  value  which  makes  it 
now  desirable  on  the  part  of  Waller  Tiller  and  his  friends  to 
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have  this  trade  rescinded.  And  this  presumption  is  greatly 
strengthened  by  the  positive  evidence  of  several,  seemingly  intelli- 
gent witnesses,  that  Murphy  gave  a  fair  price  for  Waller  Tiller's 
interest  at  the  time  of  the  trade,  encumbered  as  it  then  was  by  his 
mother's  life  estate,  without  power  in  her  to  sell  it. 

Whilst  the  general  equity  rule  is  that  feeble  intellect,  with  in- 
adequacy of  price,  with  but  slight  circumstances  evidencing  fraud 
or  overreaching,  will  suffice  to  the  cancelment  of  contracts,  yet 
when  such  contract  has  been  acquiesced  in  for  more  than  fourteen 
years,  the  life  estate,  by  course  of  nature,  soon  to  terminate,  the 
land  has  greatly  enhanced  in  value,  and  has  gone  into  the  hands 
of  an  innocent  purchaser,  all  going  to  repel  the  inadequacy  of 
the  original  consideration,  there  should  be  clearly  greatly  pre- 
ponderating evidence  and  circumstances  against  the  sale  before 
the  property  rights  of  an  innocent  purchaser  should  be  disturbed, 
especially  as  the  legal  incapacity  is  not  made  out. 

Under  all  the  peculiar  circumstances  of  this  case,  we  concur 
with  the  circuit  court  in  dismissing  the  plaintiffs  petition,  and 
directing  a  conveyance  on  Kidwell's  cross  petition  at  his  own  costs. 

Wherefore,  the  judgment  is  affirmed. 

Pryor,  for  appellants. 
DeHaven,  for  appellees. 


James  Payton  et  al  v.  Jefferson  Stagnee  et  al. 

Vendor's  Lien — Prior  to  Widow's  Claim  as  Devisee. 

The  unpaid  purchase  money  on  land  is  prior  to  a  widow's  interest  in 
her  husband's  real  estate  as  devisee. 

Same— Sale  Free  from  Widow's  Dower. 

A  court  of  equity  may  properly  sell  so  much  of  a  decedent's  land  as  is 
^eces8ary  to  pay  the  purchase  money  due,  free  from  the  widow's  dower. 

Husband's  Will— Renunciation  by  Wife — ^Dower. 

The  wife  must  renounce  her  husband's  will  before  she  can  have  dower 
assigned. 

Second  Marriage — ^Effect   on  Dower. 

A  wife's  dowerable  interest   in  her  husband's   land  ceases  upon  her 
second  marriage. 
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APPEAL  FEOM  GASBABD  OIBCUIT  COUBT. 
May  do,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

As  to  the  outstanding  unpaid  purchase  price  of  the  land  still 
owing  by  Drewry  Strewsbury  at  his  death  the  vendor's  lien  was 
superior  to  and  had  priority  over  any  interest  his  widow  could 
take  under  his  will  and,  so  far  as  she  may  have  paid  it,  she  would 
be  entitled  by  subrogation  to  the  creditors'  lien,  therefore,  it  was 
eminently  proper  for  the  court  to  sell  so  much  of  the  land  as  was 
necessary  to  pay  this  free  from  any  claim  of  the  widow,  because 
it  would  have  been  injurious  to  the  heirs  to  have  sold  subject  to 
her  right  to  enjoy  the  land  during  widow-hood,  as  provided  in  the 
will,  besides  depriving  the  creditor  of  his  prior  lien,  she  released 
the  estate  from  all  liability  to  her  for  advance  payments  except 
certain  designated  vouchers,  and  it  was  for  these  that  the  judg- 
ment of  sale  was  rendered. 

The  sale  of  all  that  portion  of  the  land  freed  from  her  claim 
was  therefore  right 

But  it  is  also  insisted  that  the  assignment  of  dower  to  her  was 
void  and  should  vitiate  the  sale  of  half  the  remainder  interest  of 
that  portion  encumbered  with  her  dower  and  also  the  other  portion. 

There  is  nothing  in  the  record  to  show  that  she  ever  renoimced 
her  deceased  husband's  will,  and  she  says  in  her  deposition  she 
never  did,  and  the  fact  that  she  undertook  its  execution  as  admin- 
istratrix with  the  will  annexed,  raises  a  strong  presiunption  that 
she  accepted  its  provisions. 

The  assignment  of  dower  to  her  in  the  thirty-seven  acres  of 
the  122%  acres  tract  may  be  regarded  as  the  informal  setting  this 
much  aside  to  her  under  the  will,  by  way  of  freeing  the  remainder 
from  the  incumbrance  of  her  interest  under  the  will  in  favor  of 
the  vendor's  lien,  and  especially  as  a  small  portion  of  the  money 
to  be  raised  was  not  lien  claims  and  had  to  be  raised  by  a  sale 
of  half  the  remainder  interest  in  the  thirty-seven  acres  so  assigned 
her.  She  married  the  second  husband  subsequent  to  the  sale  under 
order  of  the  court,  and  when  her  husband  sold  her  dower  interest 
to  Gouch  she  says  she  disavowed  having  any  such  interest,  when 
Gouch  expressed  an  indifference  as  to  her  interest  so  she  would 
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sign  the  papers.  Two  or  more  of  the  Strewsbury  children  were 
of  full  age  when  the  judgment  of  sale  was  rendered  and  executed, 
and  were  parties  to  the  suit,  therefore,  so  far  as  the  decretal  sale 
is  concerned  all  of  the  devisees  being  of  a  class  would  be  barred 
from  disturbing  the  judgment  after  three  years. 

But  as  to  the  remaining  half  of  the  land  encumbered  with  the 
widow's  dower  which  was  sold,  they  are  not  barred  and  as  her 
interest  in  it  ceased  upon  her  second  marriage,  the  court  properly 
adjudged  a  recovery  in  favor  of  the  heirs,  and  for  the  reasons 
assigned,  as  properly  rej.ected  their  claims  to  that  portion  sold 
by  said  judgment    Wlierefore,  the  judgment  is  affirmed. 

Bradley,  for  appellant. 
Hill  &  Alcorn,  for  appellee. 


Ann  L.  Boyd  v.  Wabd  Boyd  bt  ai*. 

Land — ^Decretal    Sale— Commmissioner   Attorney   for    Purchaser— Pre^entins 
Competition. 

A  sale,  made  by  an  administrator,  acting  as  commisBioner.  who  was 
the  attorney  for  the  purchaser,  coupled  with  the  fact  that  the  purchaser 
appealed  to  the  sympathies  of  other  bidders,  cannot  be  sustained  by  a 
court  of  equity. 

APPEAL  FBOM  m'cRACKEN  CIRCUIT  COUET. 

May  25,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Whether  the  court  erred  in  setting  aside  the  sale  of  the  land  in 
Marshall  county,  seems  to  be  the  only  question  necessary  to  be 
determined  on  this  appeal.  Waiving  some  irregularities  in  the 
proceeding  by  constructive  service,  against  Ward  Boyd  and  others, 
by  the  appellant,  we  are  of  the  opinion  for  other  reasons,  that  the 
court  properly  vacated  the  said  sale  of  land  in  Marshall  county. 
Although  Husbands,  the  administrator  of  Linn  Boyd,  deceased,  and 
commisisoner  to  make  the  sale,  may  have  acted  in  good  faith,  the 
fact  that  he  had  been  the  counsel  for  Mrs.  Boyd,  and  apparently 
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acted  as  such  after  he  became  the  administrator,  and  in  that 
capacity  a  defendant  to  the  suit,  must  subject  his  action  as  com- 
missioner to  scrutiny.  We  are  not  satisfied  from  the  evidence  that 
the  land  under  his  management  was  not  sold  for  less  than  its  fair 
value,  and  whatever  reason  the  appellant  may  have  had  to  com- 
plain of  the  conduct  of  the  executors,  Boyd  and  Johnson,  and  to 
seek  reparation  for  real  or  supposed  wrongs,  by  preventing  com- 
petition at  the  sale,  by  means  of  appeals  to  the  sympathies  of 
other  bidders  and  those  who  might  otherwise  have  become  bidders 
against  her,  for  the  land,  we  cannot  imder  all  the  circumstances 
regard  her  purchase  as  one  which  ought  to  be  sustained  in  a 
court  of  equity. 

Wherefore,  the  judgment  is  aflSrmed. 


HiLsbands,  T.  N.  Lindsey,  for  appellant. 
W.  Lindsay,  for  appellees. 


William  Fehlee  v.  James  G.  Page. 

Personal  Property— Warranty— Limitation. 

Where  personal  property  is  retained  for  five  years,  without  complaint, 
if  there  was  a  warranty  at  the  time  of  the  sale  of  s&me,  the  law  pre-, 
sumes  that  the  property  was  as  warranted  o  be. 

APPEAL  FROM   BARREN   CIRCUIT   COURT. 

May  23,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

The  fact  that  the  jack  was  lying  down  at  the  time  of  the  sale, 
there  being  no  other  alleged  obstruction  in  the  way  furnished  no 
excuse  for  the  failure  of  appellant  then  to  measure  him,  or  to 
inspect  him  and  ascertain  his  true  height. 

Moreover  it  appears  that  more  than  six  years  had  elapsed  from 
the  date  of  the  sale  until  the  answer  was  filed,  during  all  of  which 
time  no  dissatisfaction  was  manifested  with  his  purchase  by  appel- 
lant, nor  unwillingness  to  retain  him,  and  it  must  be  presumed 
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he  used  the  jack  for  the  purpose  for  which  he  purchased  him,  and 
realized  gains  from  his  services.  Nor  is  it  alleged  in  the  original, 
or  amended  answer  that  he  was  induced  by  any  subsequent  repre- 
sentations true,  or  false,  of  the  seller,  to  retain  the  jack  for  so 
great  a  lenght  of  time,  without  complaint,  if  there  was  a  warranty 
the  law  presumes  he  was  such  as  he  was  warranted  to  be.  3 
Starkie  1665-6. 

The  period  which  had  elapsed  between  the  sale  and  the  filing 
of  the  answer,  in  which  the  first  complaint  of  the  breach  of  war- 
ranty is  made,  is  shown  by  the  pleadings.  The  defense  set  up  in 
the  answer  was  therefore  insufficient,  and  the  demurrer  properly 
sustained.'    Wherefore,  the  judgment  is  affirmed. 

Lawless,  for  appellant. 

Bamett  &  Edwards,  for  appellee. 


Fowler.  Mills  &  Co.  v.  D.  Smedley  et  al. 

Contracts — Rule  of  Law  Changed  by  Usages  of  Trade  and  Custom — Steam 
Boats. 

The  rule  of  law  in  relation  to  contract  may  be  changed  by  usages 
of  trade  and  custom  in  particular  localities.  But  before  a  custom  can 
become  a  law,  it  must  appear  that  the  usage  has  been  general  and  uni- 
form, and  the  custom  peaceably  acquiesced  in,  and  not  subject  to  con- 
tention and  dispute. 

Steamboats — Liens  on  for  Supplies  Sold. 

The  statutes  give  no  lien  on  a  steamboat  to  which  goods  and  supplies 
are  sold,  for  speculation  by  the  parties  or  to  enable  the  boat  to  earn 
freight. 

Contract — Assumption  by  Bailee  of  Debts  Due  Steamboat. 

A  contract  by  a  bailee  to  become  responsible  for  all  the  existing 
debts  of  a  steamboat,  the  use  of  which  had  been  transferred  to  him,  is 
held  to  be  an  obligation  only  to  pay  such  dtbts  and  liabilities  as  were 
liens  on  the  boat  for  their  payment,  and  not  for  such  debts  as  had 
been  conracted  by   former  bailees  for  speculation. 

Statutes — Lien  on  Steamboats — Contracts  by  Usage  and  Custom. 

A  statute  giving  a  lien  on  steamboats  for  certain  specific  debts,  will 
24 
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operate  to  destroy  any  local  custom  by  which  liens  were  asserted  for 
debts  and  liabilities  not  enumerated  in  the  statute.  Cerain  specific 
creditors  have  by  a  special  statute,  liens  on  steamboats  for  their  debts, 
and  for  other  debts  of  their  owners  they  may  be  seized  and  sold  un- 
der the  general  law  on  the  subject;  and  a  custom  of  a  particular  place 
which  would  secure  to  creditors  of  the  actual  owners  of  steamboats 
preferred  liens  on  such  boats  for  the  price  of  produce,  or  other  articles 
sold  to  said  owners  to  be  transported  by  freight,  or  to  earn  freight, 
might  be  reasonable  and  just,  while  to  make  them  liable  by  special 
lien,  or  otherwise  for  the  debts  of  persons  not  the  owners,  would  be 
altogether  unreasonable. 

Customs   and  Usages — Special  Customs— Contracts. 

Special  customs  so  often  create  confusion  of  legal  rules  in  directiooB 
not  contemplated  in  their  adoption,  they  are  to  be  admited  into  the 
law  with  great  reluctance;  and  it  cannot  often  be  a  hardship  to  par- 
ties to  reject  a  custom,  so  long  as  they  are  left  free  to  make  their 
own  bargains,  and  can  if  they  are  disposed  to  do  so,  incorporate  the 
custom   into  their  contract,  as  a  part  thereof. 

Same — Custom  Must  Be  Certain  and  Reasonable. 

To  make  a  custom  and  usage  a  bona  fide  one,  it  is  a  pre -requisite 
that  the  custom  was  certain,  and  that  it  was  a  reasonable  one.  And 
of  the  latter,  where  parties  would  charter  a  steamboat,  they  could 
purchase  articles  to  transport  on  it  more  valuable  than  the  boat  itself, 
and  if  it  should  be  liable  for  the  price,  the  property  of  the  owner  could 
be  incumbered  and  Put  to  hazard,  by  the  reckless  conduct  of  an  insol- 
vent bailee. 

Pleadings — Allegations    of    Petition — Customs    and     Usages— Uniformity    a 
First  Requisite  to  Constitute. 

Uniformiy  being  the  first  requisite  in  the  establishment  of  law  by 
custom,  a  petiton  that  alleges  in  substance  that,  in  the  ca^  of  furnish- 
ing a  steamboat  with  goods  and  supplies  for  speculation  by  parties  there- 
to, or  to  produce  freight  for  the  boat,  that  in  all  such  cases  steamboat 
men,  merchants  and  others  at  Paducah,  Ky.,  and  up  the  Tennessee 
river,  regard  the  boat  liable  for  such  debts,  and  that  it  Las  been  jo 
long  acquiesced  in  that  it  has  become  a  well  established  usage,  and 
that  it  is  a  valid  custom  is  held  not  sufficient  to  establish  that  the 
custom  was  uniform  and  general. 

APPEAL  FROM  MCCRACKEN  CIRCUIT  COURT. 
May  27,  1868. 
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Opinion  of  the  Court  by  Judge  Petees: 

This  action  was  brought  in  equity  by  appellants  against  appel- 
lees to  enforce  the  collection  of  a  debt  evidenced  by  a  due  bill,  as 
f 0II0W9 : 

"Paducah,  June  28,  '66. 
"$434.45-100.    Due  Fowler,  Mills  &  Co.  four  hundred  and 
thirty-four  45-100  dollars  for  com  and  hay  sold  Sir.  Jonas 
Powell. 

"C.  J.  Williams,  Clk.'' 

It  is  alleged  in  the  petition  that  the  plaintiffs  sold  on  the  8th, 
15th  and  19th  days  of  May,  1866,  to  the  steamboat  Jonas  Powell, 
and  owners,  said  steamer  being  then  a  regular  packet  plying  be- 
tween the  ports  of  Paducah,  Ky.,  and  Eastport,  Miss.,  a  lot  of 
com,  hay,  etc.,  to  the  amount  named  in  the  due  bill,  and  for  which 
the  same  was  executed.  That  the  contract  was  made  with  the 
captain  and  clerk  of  said  steamer,  and  the  articles  for  which  the 
due  bill  was  executed  were  furnished  for  the  use  of  the  owners 
thereof. 

They  allege  that  said  Williams  and  one  C.  C.  Smedley  (since 
deceased)  on  the  8th  of  March,  1866,  hired  or  chartered  said 
steamer  from  the  owners,  Norton,  Patton  and  others,  for  the 
term  of  six  months,  with  the  privilege  of  extending  the  time  three 
months  longer,  said  boat  to  be  returned  at  the  end  of  the  term,  in 
good  order,  and  free  from  debts,  and  incumbrances,  and  that  the 
defendant  Dorsey  Smedley  guaranted  in  writing  the  faithful  per- 
formance of  the  imdertaking  and  agreements  of  the  said  Williams, 
and  C.  C.  Smedley;  that  under  said  contract  said  steamer  was 
run  as  a  packet  up  the  Tennessee  river  from  Paducah,  Ky.  The 
charter  contract  is  referred  to,  and  made  part  of  the  petition. 

They  further  allege  that  on  the  2nd  of  June,  1866,  the  defeud- 
ant  Dorsey  Smedley,  by  a  contract  with  C.  C.  Smedley,  and  said 
J.  C.  Williams,  got  a  transfer  of  the  charter  party,  and  the 
privilege  of  running  the  boat  for  the  unexpired  term,  that 
they  had  to  run  it,  in  consideration  of  which  he  obligated  him- 
self to  pay  off  and  satisfy  all  the  debts  and  liabilities  of  said 
boat,  contracted  either  before  or  after  the  transfer  to  him,  and 
agreed  to  look  to  C.  C.  Smedley  and  J.  C.  Williams  individually 
for  the  debts  he  might  be  required  to  pay,  by  reason  of  his  con- 
tract, and  which  had  been  incurred  during  the  time  they  run  the 
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boat.     They  refer  to  the  deed  of  transfer,  and  make  it  a  part  of 
the  petition. 

That  in  August,  1866,  C.  C.  Smedley  died  insolvent,  and  that 
J.  C.  Williams  is  insolvent  also.  That  D.  Smedely  before  the 
expiration  of  the  term  for  which  it  was  chartered  ran  said  boat 
out  of  and  beyond  the  jurisdiction  of  the  court,  and  it  still  remains 
beyond  the  jurisdiction  of  said  court 

That  at  the  time  of  the  sale  of  the  articles  named  in  the  due 
bill,  they  knew  C.  C.  Smedley  the  captain,  and  J.  C.  Williams 
the  clerk,  were  insolvent,  and  did  not  give  them  credit  for  the 
produce,  but  debited  the  price  thereof  to  the  boat  itself,  and 
looked  to  it  for  their  pay,  and  conclude  the  paragraph  in  these 
words : 

"and  that  in  all  cases  of  similar  nature,  it  is  the  boat 

herself  that  is  regarded  as  good  for  the  debt,  and  that  the 

habit  of  regarding  the  boat  as  liable  for  the  debt  of  that 

character  up  the  Tennessee  river  from  this  point  has  been 

acted  upon,  and  regarded  by  the  steamboat  men  and  others 

here  in  town,  and  on  said  river,  that  it  has  now  from  the 

length   of  time,   certainty,   etc.,   grown  up   to   be   a  well 

established  usage." 

In  the  3rd  paragraph,  the  plaintiffs  allege  that  the  produce 

was    purchased  to  take  up  the  Tennessee  river,  to    supply  the 

deficiency  of  lading,  and  by  a  profit  on  the  sale  therof,  to  make 

the  freight,  which  is  customary  with  the  owners,  and  masters  of 

boats    navigating    that    river,   in  order  to  render    the  business 

remunerative.     And  by  the  amended  petition  it  is  alleged  that  by 

the  usage  and  custom  of  the  trade  such  boats  so  employed  did  buy 

supplies  (hay  and  corn  included),  for  the  accommodation  of  their 

customers  upon  the  river,  and  such  purchases  were  made  with  a 

view  to  freight,  that  it  was  customary,  and  the  usage  of  trade, 

for  merchants  and  others  at  Paducah  to  sell  to  such  packet  boats, 

such  supplies,  and  the  boat  became  chargeable  with  and  liable 

therefore,  and  that  said  custom  was  valid,  certain,  notorious  and 

reasonable.     Wherefore,  they  prayed  to  be  sustained  to  all  the 

rights  of  a  Creditor    against  said  Dorsey    Smedley,   and    for   a 

judgment  against  him,  and  for  general  relief. 

To  the  petition  Dorsey  Smedley  put  in  a  demurrer,  which  was 
sustained,  and  the  plaintiffs  failing  to  plead  further,  their  petition 
was  dismissed  as  to  him,  of  which  ruling  they  complain. 
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The  sole  ^question,  therefore,  is,  whether  the  allegations  of 
the  petition  to  charge  appellee  with  the  debt. 

For  debts  created  as  this  was,  by  the  purchase  of  articles  for 
speculation,  or  to  earn  freight,  the  statute  gives  no  lien  on  the 
boat.  It  is  not  alleged  that  appellee  was  a  party  to,  or  interested 
in  the  contract  for  the  produce,  nor  is  he  an  obligor  on  the  due 
bill  given  for  its  price.  If  therefore  he  can  be  made  responsible 
for  the  debt,  it  must  be  done  by  some  change  in  the  settled  law 
of  contracts,  which,  as  is  contended  by  the  counsel  for  appellant 
in  his  very  plausible  argument,  has  been  done  by  the  usage  of 
trade,  and  custom,  in  the  city  of  Paducah  in  reference  to  this 
particular  class  of  debts. 

The  proposition  is  not  controverted  that  the  rule  of  law  in  rela- 
tion to  contracts  may  be  changed  by  the  usages  of  trade  and 
custom  in  particular  localities;  but  the  question  is,  are  the  facts 
stated  in  the  petition,  and  admitted  to  be  true  by  the  demurrer, 
suflScient  of  themselves  to  change  the  rule,  and  abolish  a  local  cus- 
tom as  the  governing  rule  in  this  case. 

Before  a  custom  can  become  a  law,  it  must  appear  that  the 
usage  has  been  general  and  uniform,  and  the  custom  peaceably 
acquiesced  in,  not  subject  to  contention  and  dispute.  Brown's 
Legal  Maxims  (5th  Am.  ed),  823 ;  Oebrich  v.  Ford,  23 ;  How.,  49. 

Uniformity,  then,  is  the  first  requisite  in  the  establishment  of 
a  law  by  custom ;  it  is  not  alleged,  in  substance,  that  in  all  such 
cases  steamboat  men,  merchants  and  others  at  Paducah,  and  up 
the  Tennessee  river,  r^ard  the  boat  liable  for  such  debts,  and  that 
it  has  been  so  long  acquiesced  in  that  it  has  become  a  well 
established  usage,  and  that  it  is  a  valid  custom,  by  which  the 
pleader  is  understood  to  mean,  a  custom  enforcible,  or  valid  as 
a  law,  and  cures  the  omission  to  state  that  the  custom  was  uniform 
and  general. 

It  is  alleged  that  the  custom  was  certain,  and  the  facts  stated 
may  be  regarded  as  sufficient  to  authorize  the  conclusion  that  it 
was  certain,  which  is  the  2nd  requisite  to  a  good  custom. 

But  whether  the  facts  stated  make  the  custom  a  reasonable 
one,  which  is  the  3rd  requisite  to  a  good  custom,  is  a  much  more 
difficult  and  serious  proposition. 

Certain  specific  creditors,  have  by  a  special  statute,  preferred 
liens  on  steamboats  for  their  debts,  and  for  other  debts  of  their 
owners  they  may  be  seized,  and  sold  under  the  general  law  on  the 
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subject,  just  as  other  property  is  liable  for  the  satisfaction  of  the 
debts  of  owners ;  and  a  custom  of  a  particular  place  which  would 
secure  to  creditors  of  the  actual  owners  of  steamboats,  preferred 
liens  on  such  boats  for  the  price  of  produce,  or  other  articles  sold 
to  said  owners  to  be  transported  for  freight,  or  to  earn  freight, 
might  be  reasonable  and  just,  while  to  make  them  liable  by  special 
lien,  or  otherwise,  for  the  debts  of  persons  not  the  owners,  would 
be  altogether  unreasonable;  parties  chartering  a  steamboat  could 
purchase  articles  to  transport  on  it,  more  valuable  than  the  boat 
itself,  and  if  it  should 'be  liable  for  the  price,  the  property  of 
the  owner  could  be  incumbered,  and  put  to  hazard  by  the  reckless 
conduct  of  an  insolvent  bailee. 

It  is  not  alleged  that  by  the  local  custom  of  Paducah,  and  up 
the  Tennessee  river,  steamboats  can  be  subjected  to  the  payment 
of  debts  contracted  for  produce,  and  articles  purchased  for  freight 
to  be  transported,  by  mere  bailees — and  even  if  it  had  been  alleged, 
a  custom  so  unjust  to  owners  and  unreasonable  should  not  be 
sanctioned  and  enforced  by  courts  of  justice. 

The  allegation  that  D.  Smedley  had  by  his  contract  undertaken 
to  pay  the  debts  and  liabilities  of  the  boat  is  to  be  understood  as 
an  obligation  to  pay  such  debts  and  liabilities  as  were  liens  on 
the  boat  for  their  payment,  and  as  this  is  not  of  that  character, 
it  is  not  embraced  in  the  agreement 

As  was  said  in  Strong  vs.  Grand  Trunk  Railway  Company, 
September  No.  1867,  A.  L.  R.,  680,  special  customs  so  often 
create  confusion  of  legal  rules  in  directions  not  contemplated  in 
their  adoption,  they  are  to  be  admitted  into  the  law  with  great 
reluctance;  and  it  cannot  often  be  a  hardship  to  parties  to  reject 
a  custom,  so  long  as  they  are  left  free  to  make  their  own  bargains, 
and  can,  if  they  are  disposed  to  do  so,  incorporate  the  custom  into 
their  contract,  as  part  thereof.  We  are  of  the  opinion  for  the 
reasons  herein  stated  that  the  answer  was  insu£5cient 

But  even  if  we  should  be  mistaken  in  this  view  of  the  case,  the 
statute  giving  liens  on  steamboats  for  certain  specific  debts,  would 
operate  to  destroy  any  local  custom  by  which  liens  were  asserted 
for  debts  and  liabilities  not  enumerated  in  the  statute. 

Wherefore,  the  judgment  is  affirmed.  . 

Campbell  &  Bullock,  for  appellants. 
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Spbay  et  ai*  v.  Geobqb  Clayton's  Ai>MiNiST3iATEix. 

Sale   of  Personal   Property-— Warranty  of   Title— Poasession. 

No  cause  of  action  accrues  on  a  warranty  of  title  to  personal 
property,  until  it  is  taken  from  the  purchaser  by  the  real  owner,  and 
unless  a  defendant  aUeges  that  some  one  had  asserted  a  title  to  the 
property,  or  that  his  possession  had  been  disturbed,  he  oould  not  show 
a  breach  of  warranty. 

Instructions— Pexaonal  Property. 

A  defendant  to  a  suit  to  recover  the  purchase  price  of  personal 
property,  asked  for  an  instruction,  that  if  the  jury  believed  from  the 
evidence  that  the  title  to  the  Property  for  which  the  note  sued  on  was 
executed,  was  not  in  the  vendor,  but  in  some  other  person,  they  must 
find  for  defendant,  imless  they  believed  he  had  been  authorized  by 
the  owner  to  make  the  sale:  Held  to  have  been  properly  refused,  where 
no  breach  of  a  special  warranty  of  title  is  shown. 

APPEAL  FBOM  DA  VIES   OIECUIT   COURT. 
May  21,  1868. 

Opinion  of  the  Oouet  by  Judge  Peters: 

This  action  was  brought  by  appellee,  administratrix  of  George 
Clayton,  against  appellants  on  a  note  for  $1,100. 

Three  grounds  of  defense  were  relied  upon  in  the  answer.  First, 
that  the  note  was  executed  for  the  price  of  a  slave  purchased  by 
appellant  Spray  of  appellee's  estate,  who  warranted  the  title  to 
the  slave,  and  that  he  had  no  title  to  him  at  the  time  of  the  sale. 
Second,  that  he  warranted  him  to  be  soimd  and  healthy,  when  he 
was  unsound  and  afflicted  with  divers  dangerous  diseases,  and 
especially  with  a  disease  called  scrofula,  of  which  he  in  about 
three  months  and  a  half  thereafter  died.  Third,  that  he  warranted 
said  slave  to  be  only  sixteen  years  old,  when  he  was  in  fact  then 
twenty  years  of  age,  and  pleaded  said  defenses  "as  a  coimter-claim 
and  set-off  against  the  plaintiff's  demand." 

Appellee  admits  in  her  reply  that  the  note  sued  on  was  executed 
for  Ae  price  of  a  slave,  and  that  there  was  a  warranty  of  title,  of 
soundness,  and  that  the  slave  was  of  the  age  of  sixteen  years  old. 
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but  claimed  that  the  vendor  had  no  title  to  the  slave,  denied  he 
was  diseased,  or  unsound,  or  that  he  was  twenty  years  old,  and 
alleged  he  was  only  sixteen  years  of  age  at  the  time  of  the  sale, 
and  furthermore  alleged  that  before  the  sale  she  owned  the  slave 
and  invested  her  intestate,  who  was  her  son,  with  the  title  to  en- 
able him  to  sell  him,  and  after  the  sale  was  made,  she  ratified  it. 

The  issues  formed  by  the  pleadings  were  submitted  to  a  jury, 
who  found  a  verdict  for  the  plaintiff  and  a  judgment  was  rendered 
in  conformity  thereto,  and  appellants  filed  grounds  and  moved  the 
court  for  a  new  trial,  which  motion  was  overruled,  and  they  have 
appealed. 

It  is  assumed  by  appellant's  counsel  that  the  vendor  of  the  slave 
had  no  title  to  him  at  the  time  of  the  sale ;  that  the  ratification  set 
up  in  the  reply  must  be  understood  to  take  effect,  or  as  intended 
to  take  effect  from  and  after  the  time  the  same  was  filed,  and  after 
the  negro  was  dead,  which  could  not  cure  the  pre-existing  breach ; 
consequently  the  plaintiff  below  was  barred  of  her  action,  and  the 
first,  second  and  third  instructions  asked  by  them  should  have 
been  given,  which  are : 

1.  That  upon  the  whole  case  the  jury  ought  to  find  for  the 
defendants. 

2.  If  they  believe  from  the  evidence  that  the  title  to  the  slave 
for  which  the  note  sued  on  was  executed,  was  not  in  intestate 
George  Clayton,  but  in  some  other  person,  they  must  find  for  the 
defendants,  unless  they  believe  he  had  been,  authorized  by  the 
owner  to  make  the  sale. 

3.  That  no  assent  to  the  sale  by  the  real  owner  in  a  reply  filed 
in  the  pleadings  after  the  death  of  the  negro  sold,  could  make  valid 
a  sale  without  authority. 

Appellants  relied  upon  an  express  warranty  of  title,  and  filed 
the  bill  of  sale  of  their  vendor  with  his  covenant  of  warranty ;  can 
the  defense  be  available  without  an  allegation  of  eviction  or  some- 
thing equivalent  thereto?  In  Siptov  vs,  Triplettj  1  Met,  270, 
where  one  of  the  groimds  of  the  defense  to  the  note  sued  on,  which 
was  executed  for  a  part  of  the  price  of  two  slaves,  was  a  breach 
of  warranty  of  title,  this  court  said.  The  pleadings  render  it  some- 
what uncertain,  whether  th6  purchaser  relied  upon  an  express 
warranty  of  title,  or  upon  the  warranty  of  title  which  the  law  im- 
plies on  a  sale  of  chatties  in  the  possession  of  the  vendor.  If  he 
meant  an  express  warranty  of  title,  then  no  cause  of  action  accrued 
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on  it  until  the  slaves  were  taken  from  the  purchaser  by  the  real 
owner,  and  as  the  defendant  did  not  allege  that  any  person  had 
asserted  a  title  to  the  slaves,  or  that  his  possession  of  them  had 
been  disturbed,  he  failed  to  show  any  breach  of  warranty.  The 
question  having  been  directly  and  authoritatively  settled,  the  in- 
structions No.  1  and  2  as  asked  were  properly  refused.  And  if  it 
be  conceded  that  the  appellants'  counsel  properly  interpreted  the 
reply  and  the  ratification  of  the  sale  therein  alleged  was  intended 
to  apply  to  the  time  the  reply  was  filed,  still  they  were  not  preju- 
diced by  the  refusal  to  give  instruction  No.  3.  Because  as  the 
possesion  and  title  of  appellant  Spray  were  never  disturbed,  it 
was  not  material  whether  the  sale  was  ever  ratified  or  not. 

The  court  on  the  motion  of  appellee  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  boy  George  descended  to 
Mrs.  Susan  Clayton  (the  plaintiff)  after  the  23rd  of  February, 
1846,  the  title  to  him  vested  absolutely  in  her,  and  not  in  her  hus- 
band, and  after  his  death  she  had  the  right  to  sell,  or  otherwise 
dispose  of  him  as  she  thought  proper. 

There  was  evidence  conducing  to  prove  that  Mrs.  Clayton  got 
the  slave  by  descent  after  the  act  of  February,  1846,  for  the  pro- 
tection of  married  women's  right,  and  no  available  objection  is 
perceived  to  said  instruction. 

The  two  instructions  given  by  the  court  as  appears  from  the 
record  without  being  asked  for  by  either  party,  related  to  the 
question  of  the  unsoundness  of  the  slave,  and  the  mode  of  adjust- 
ing the  damages  if  they  should  find  from  the  evidence  that  the 
slave  was  unsound  at  the  date  of  the  sale  and  the  mode  of  estimat- 
ing them,  and  they  conform  to  the  law  on  the  subject 

Wherefore,  the  judgment  is  aflSrmed. 


Kincheloe  &  Anthony,  for  appellants. 


Sweeney,  for  apppellee. 
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WUXIAIC  StEEU!  V.  S.  A.  StBXLB  ST  AL. 

Assignment  for  Benefit  of  Creditors— Duty  and  Liability  of  Trustee. 

Where  a  trustee  prevents  the  oonsummation  of  a  judicial  sale  of  truii 
property  by  asserting  an  unfounded  claim  against  it,  and  the  propert> 
is  therefore  resold,  he  will  be  held  responsible  to  the  creditors  for  the 
difference  in  the  price  which  it  brought  at  the  last  aale  and  the  amount 
bid  at  the  first  sale. 

Same. 

A  trustee  has  no  right  to  purchase  trust  property  at  a  judicial  ?>i> 
and  pay  for  same  out  of  trust  funds,  unless  authorized  by  the  creditors. 

Same— Sale  of  Debts  without  Consent  of  Creditors. 

A  trustee  has  no  right  to  sell  debts  owing  the  assignor  at  a  sacrifice, 
without  the  consent  of  the  creditors. 

Same. 

A  trustee  had  no  right  to  consent  to  the  assignor  collecting  the  debts 
without  the  consent  of  the  creditors. 

Same. 

A  trustee  had  no  right  to  consent  to  the  assignor  collecting  the  debts 
transferred  to  him  as  trustee,  and  was  properly  held  responsible  for 
same. 

Same^Preferring  Creditors. 

A  trustee  is  not  entitled  to  the  exclusiTe  priyilege  of  having  the 
debts  of  the  assignor,  for  which  he  was  bound,  as  surety,  paid  in  full 
before  the  other  creditors  are  allowed  to  participate. 


APPEAIi  FBOM  HENDEBSON  OIBOUIT  OOITBT. 

May  28,  1868. 

Opinion  of  the  Oouet  by  Judge  Wiluamb: 

So  far  from  its  being  the  duty  of  William  Steele  as  trustee  to 
purchase  in  the  four  lots  sold  by  order  of  the  court  to  satisfy  the 
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lien  of  P.  A.  Blackwell,  it  would  have  been  an  improper  conversion 
of  the  trust  fund  then  in  his  hands.  After  the  lots,  however,  had 
been  bid  off,  by  Vanbussen,  he  seems  to  have  prevented  a  consum- 
mation of  the  sale  by  the  obtrusion  of  his  unfounded  claim,  which 
prevented  the  purchaser  from'  executing  bond,  ^Tiereupon 
the  commissioner  again  exposed  the  lots  to  sale  and  Blackwell  be- 
came the  purchaser  at  the  amount  of  his  debts,  which  seems  to  have 
been  only  one-half  of  the  original  cost  William  Steele  should, 
therefore,  be  held  liable  for  the  difference  of  the  price  which 
Blackwell  gave  and  the  amount  which  Vanbussen  bid.  William 
Steele,  so  far  as  the  evidence  shows,  made  no  mention  of  his 
claim  until  about  the  time  Vanbussen  was  about  to  execute  bond, 
therefore  he  could  not  have  injuriously  affected  the  first  biddings, 
and  as  he  was  not  bound  as  trustee  to  bid  in  the  property  for  the 
benefit  of  either  the  insolvent  debtor  or  his  creditors  his  utmost 
liability  is  the  difference  between  the  two  bids. 

Either  Salem  A.  Steele  or  his  creditors  could  have  had  the 
property  bid  in,  or  the  creditors  could  have  authorized  the  trustee, 
William  Steele,  to  purchase  it  with  the  trust  funds,  without  such 
authority,  however,  it  was  not  his  duty  to  do  so,  but  really  to  re- 
frain from  so  doing. 

It  was,  therefore,  erroneous  to  adjudge  against  him  the  differ- 
ence between  the  price  for  which  these  lots  sold  under  judicial 
sale  and  the  purchase  price  given,  or  what  witnesses  might  estimate 
the  reasonable  value  at. 

Salem  A.  Steele  not  only  authorized  William  Steele,  as  his 
trustee,  in  the  deed  of  trust  to  sell  any  of  his  property  at  his  own 
discretion,  but  joined  in  the  deed  to  Clay  for  his  undivided  half 
of  the  store  house  and  lot,  and  it  by  no  means  clearly  appears  that 
the  sale  was  at  a  sacrifice,  and  as  Salem  A.  Steele's  estate  de- 
manded cash  means  to  save  other  property  from  being  sacrificed 
under  execution  sale,  we  are  not  prepared  to  say  William  Steele 
should  be  held  for  any  more  than  the  amount  of  his  actual  sale, 
and  this  error  will  be  corrected  on  the  return  of  the  cause. 

As  trustee  and  without  the  consent  of  the  creditors,  he  had  no 
right  to  sell  the  debt  on  J.  M.  Dodd  for  $1,080  at  a  sacrifice  of 
about  $200,  and  he  has  properly  been  charged  with  the  full  amount 
thereof. 

Nor  had  he  a  right  to  consent  or  let  Salem  A.  Steele  collect  the 
debts   transferred  to  him,  as  trustee,    on   Rutherford,    McLean 
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Sweck,  or  other  person,  and  he  was  properly  held  responsible  for 
these  debts,  together  with  the  moneys  actually  collected  by  him  on 
other  debts. 

The  dwelling  house  and  three  lots  sold  by  execution  against 
Salem  A.  Steele  and  purchased  by  William  Steele  previous  to  the 
deed  of  trust,  were  so  purchased  mainly  by  means  furnished  by 
Salem,  and  the  trustee  was  properly  charged  with  the  amount  he 
so  recovered  and  credited  by  the  amount  he  actually  paid  out 
thereon ;  and  the  dwelling  house  and  lots  were  properly  ordered  to 
be  sold  for  the  benefit  of  the  creditors. 

And  the  trustee  was  also  properly  chargeable  for  the  rents  re- 
ceived by  him  from  the  time  he  got  possession  of  the  house,  but  as 
this  house  and  the  lots  were  not  conveyed  in  the  deed  of  trust 
William  Steele  should  not  be  charged  with  rents  anterior  to  his 
getting  actual  possession. 

Salem  A.  Steele  continued  for  a  long  time  to  reside  in  the  house, 
as  he  had  a  right  to  do,  until  legally  ousted,  without  paying  rents, 
and  even  had  it  been  included  in  the  deed,  the  trustee  should  not  be 
charged  for  his  use  and  occupation ;  this  error  will  be  corrected  on 
the  return  pf  the  cause. 

William  Steele  is  not  entitled  to  the  exclusive  privilege  of  having 
the  debts,,  for  which  he  was  bound  as  Salem  A  Steele's  surety,  paid 
in  full  before  the  other  creditors  shall  be  allowed  to  participate; 
for  such  debts  as  may  have  been  in  execution  and  actually  in  the 
sheriff's  hands,  and  a  lien  created  thereby,  when  the  deed  of  trust 
was  made,  if  any  there  be,  which  he  has  had  to  pay,  he  may  be 
entitled,  by  subrogation,  to  the  creditor's  lien,  but  this  is  the  only 
principle  upon  which  he  can  claim  priority. 

If  there  were  any  such  debts,  he  should  be  permitted  to  manifest 
them  His  services,  like  the  other  costs,  should  be  allowed  and  paid 
before  a  pro  rata  distribution,,  and  then  with  the  exceptions  herein 
stated,  the  assets  of  Salem  A.  Steele  should  be  distributed  pro  rata 
among  his  creditors,  including  the  debts  paid  by  William  Steele, 
since  the  deed  of  trust  Salem  A.  Steele  was  clearly  legally  inter- 
ested in  making  his  assets  in  his  trustee's  hands  as  large  as  possible, 
and  making  them  pay  as  much  as  possible  of  his  indebtedness,  and 
therefore  not  a  competent  witness  for  his  creditors,  but  no  excep- 
tion to  reading  his  deposition  appears  of  rcord,  and  indeed  the 
result  would  be  the  same  as  if  it  had  been  excluded,  for  nearly  all 
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of  his  statements  of  facts  are  also  established  by  others.     No  other 
errors  are  perceived. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  further 
proceedings  as  herein  indicated. 


William  Steele,  for  appellant. 
Yeanian,  for  appellees. 


C.  E.    SOUTHAKD  ET  AL  V.   EmILY  PaGE  ET  AL. 

Land — ^Title— Unrecorded  Deed — Possession. 

A  party   in  actual  possession,  holding  under  an  unrecorded  deed  has 
a  superior  title  to  one  claiming  under  a  subsequent  deed,  which  has 
been  recorded. 

judgment  Against  Vendor  Binding  on  Vendee. 

A  judgment  against  a  vendor  U  binding  on  him  and  his  vendee  until 
reversed. 


APPEAL  FROM   LOUISVILLE   CHANCERY   COURT. 
May  25,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

In  a  suit  of  Cushing^s  administrator  vs.  D.  E.  Southard  and 
others  a  litigation  sprang  up  and  was  adjudicated  between  L.  A. 
Whitely  and  C.  O.  Page,  as  trustee  for  appellee,  both  claiming  to 
be  vendees  of  James  D.  Southard  to  27%  acres  of  land  in  Jefferson 
county.  The  latter  by  an  unrecorded  deed  dated  November  7, 
1850,  unth  actiLal  possession;  the  former  by  recorded . deed  dated 
April  3,  1854. 

This  litigation  resulted  in  a  decree  rendered  January  3,  1857, 
establishing  the  unrecorded  deed  of  C.  O.  Pa^,  trustee,  and  ad- 
judg:ing  the  title  of  the  land  to  him. 

This  unrecorded  deed  from  James  D.  Southard  to  C.  O.  Page 
purports  to  be  attested  by  four  subscribing  witnesses,  and  was 
filed  in  said  suit 
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One  of  these  attesting  witnesses,  C.  A*  Page,  is  now  a  lunatic, 
two  others  are  dead,  leaving  as  the  only  surviving  one  capable  of 
testifying,  N.  Bensinger.  To  this  litigation  D.  R.  Southard,  the 
father  of  J.  D.  Southard,  was  also  a  party  before  the  court  by 
actual  process,  as  was  Whitely,  the  vendee  of  said  J.  D.  Southard. 

December  2,  1864,  more  than  seven  years  after  the  rendition  of 
said  judgment,  James  D.  Southard  moved  the  court  to  set  aside 
the  judgment  and  relitigate  the  causes  of  action,  and  denied  the 
execution  of  said  deed  to  C.  O.  Page,  and  yet  in  his  deposition 
taken  April  25,  1867,  he  says  he  is  not  directly  nor  indirectly 
interested  in  the  event  of  the  suit,  having  conveyed  to  L.  A. 
Whitely  and  Mrs.  Rawlings.  He  nowhere  repudiates  the  deed 
given  to  Whitely  of  1854,  though  it  was  executed  by  his  father 
as  attorney  in  fact  for  him,  but  acknowledges  it 

As  he  really  had  no  interest  in  the  recovery  of  the  land,  having 
parted  with  the  l^al  title,  and  his  vendee  being  before  the  court, 
it  is  not  perceived  why  he  should  be  allowed  to  open  the  decree 
of  January  3,  1857,  even  had  he  moved  to  do  so  within  the  time 
allowed  by  the  Code,  which  was  not  the  case. 

The  judgment  of  1854  is  binding  upon  his  vendee  Whitely  so 
long  as  it  shall  stand  unreversed,  and  the  time  in  which  he  could 
be  allowed  to  assail  it  by  appeal  having  long  since  expired,  this 
effort  of  his  vendor  to  open  the  decree  is  to  avoid  the  legal  conse- 
quences of  said  unreversed  judgment.  The  only  possible  view 
in  which  J.  D.  Southard  could  be  permitted  to  open  said  judg- 
ment and  defend  against  C.  O.  Page  assertion  of  title  would  be 
because  of  his  liability  to  Whitely  upon  his  special  warranty} 
therefore,  if  he  had  suflScient  interest  to  allow  him  to  open  and 
relitigate  the  question  of  title  adjudicated  in  1854,  he  had  suflS- 
cient  interest  to  exclude  him  as  a  witness,  but  he  nowhere  sets 
up  this  as  a  ground  for  his  litigation.  The  original  deed  to  C.  O. 
Page  as  trustee  by  some  means  became  abstracted  from  the  papers, 
but  a  certified  copy  was  preserved;  this,  together  with  the  judg- 
ment of  1857  and  the  prior  and  subsequent  possession  of  C.  O. 
Page  and  the  beneficiaries,  must  prevail  over  the  oral  testimony 
of  J.  D.  Southard  and  the  vague  statements  of  the  surviving  sub- 
scribing witness,  especially  fortified  as  they  are  by  the  evidence 
of  Homson  and  others. 

Therefore,  whether  the  court  was  right  or  wrong  in  opening  the 
judgment  of  1857,  it  was  certainly  right  in  re-affirming  it  on  the 
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final  hearing  and  quieting  the  title  of  Emily  Page  under  the  deed 
of  trust  to  C.  O.  Page,  and  said  judgment  is,  therefore,  affirmed. 

Brown,  for  appellants. 

Harrison  &  Bennett,  for  appellees. 


F.  P.  Stewabt  &  Co.  V.  E.  L.  Geibham. 

Pleading — Settlement  of  Accounts — Failure  to  Assert  in  Petition— Svidence. 
The  failure  of  a  plaintiff  to  allege  in  his  petition  to  coerce  a  settle- 
ment agreed  upon  between  the  litigants,  that  such  a  settlement  had 
been  made,  will  debar  the  introduction  of  evidence  in  regard  thereto. 
And  the  failure  to  assert  the  settlement  is  conclusive  of  its  non- 
existence. 

APPEAL  FBOM  CHBISTIAN  OIBOUIT  OOUET. 
May  22,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  conflicting  testimony  as  to  the  settlement  i^  not  so  irrecon- 
cilable as  to  make  it  necessary  to  impeach  the  credibility  of  any 
of  the  witnesses.  The  Penningtons  on  one  side  and  Grisham  on 
the  other,  concur  as  to  most  of  the  statements  and  admissions  of 
the  parties  while  negotiating  a  settlement  The  Penningtons 
inferred  that,  on  those  statements  and  admissions,  the  parties  con- 
cluded a  final  settlement.  But  the  witness  Grisham,  while  he 
substantially  concurs  in  the  statement  of  those  facts,  says  that 
the  plaintiff  thereon,  "claimed  that  the  defendants  had  made,  or 
ought  to  have  made  much  more  whiskey  than  he  had  admitted  in 
the  negotiation  and  that,  the  defendant  Stewart  not  admitting  it, 
the  parties  separated  without  concluding  a  settlement,  and  that 
•the  plaintiff  then  requested  him  to  remember  the  conversation, 
which  implied  that  no  settlement  had  been  made  and  that  a  suit 
was  expected.  This  witness  also  testified  that,  after  the  conversa- 
tion partly  detailed  by  the  Pennington  witnesses,  the  parties  went 
into  the  yard  for  more  conversation  on  the  subject,  in  the  absence 
of  the  Penningtons,  and,  failing  to  conclude  any  adjustment,  sepa- 
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rated  without  any  further  negotiation.  And  the  Penningtons  did 
not  know  the  result  of  that  last  conversation.  They  probably 
interpreted  the  agreement  as  to  facts  stated  in  their  presence  as 
a  final  settlement,  and  they  stated  no  other  reason  for  construing 
the  conversation  heard  by  them  as  such  settlement.  But  the  wit- 
ness Grisham,  who  had  a  better  opportunity  to  hear  all  the  con- 
versation, derived  his  opposing  conclusion  from  not  only  the  decla- 
rations of  the  parties  in  the  house,  but  afterwards  in  the  yard, 
the  last  of  which  the  Penningstons  did  not  hear.  His  conclusion, 
therefore,  is  most  rational  and  credible,  and  the  more  especially 
as  the  retirement  to  the  yard  for  further  negotiation  implied  that 
no  final  setlement  had  been  made  in  the  house,  as  only  inferred  by 
the  Penningstons.  The  only  conflict,  therefore,  is  between  infer- 
ence and  knowledge — opinion  and  fact,  and  consequently  the  testi- 
mony of  Grisham  does  not  essentially  conflict  with  that  of  the 
Penningtons  and  is  not  even  neutralized  by  it. 

But  the  significant  fact  that  the  appellants  in  their  pleadings 
did  not  allege,  or  even  intimate  any  settlement,  is  decisive  against 
it  Without  allegation,  proof  was  admissible  had  the  testimony 
preponderated  in  their  favor.  And  the  failure  to  assert  any  settle- 
ment is  conclusive  of  its  non-existence. 

The  evidence  seems  to  sustain  the  commissioner's  report  and  to 
have  also  authorized  the  court  to  add  to  the  balance  reported 
against  the  appellant  as  much  as  it  did  for  the  product  of  the 
damaged  wheat,  and  especially  as  it  may  have  been  damaged 
by  the  delay  and  negligence  of  the  appellant  Stewart. 

Wherefore,  the  judgment  is  affirmed. 

Landes  &  Ritter,  for  appellants, 
Phelps,  Feland  &  Evans,  for  appellee. 
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John  G.  Jack's  Widow  et  al  v.  Geobge  W.  Bayless  . 

Decretal  Sales— Extorting  Money  by  Threatening  to  Open  Bidding— Fraudu- 
lent Representations. 

At  a  decretal  sale  in  the  city  of  Louisville,  where  the  land  was  sold 
to  Geo.  W.  Bavless,  for  $0,175,  whereupon  one  Arthur  Peter  threatened 
that  unless  he  was  paid  $600,  by  Bayless  he  would  reopen  the  sale  and 
bid  in  the  property,  and  the  amount  was  paid  him.  This  petition-  was 
filed  by  the  heirs  for  whom  the  sale  was  made,  to  cancel  same  on  the 
groimd  of  a  fraudulent  combination  between  Bayless  and  Peter  to  keep 
others  from  bidding  on  the  property.  While  the  appelate  court  would 
rebuke  the  dishonorable  practice  of  extorting  money  by  threatening  to 
open  bidding,  unless  the  parties  to  the  sale  were  injured  by  his  conduct, 
the  sale  should  not  be  set  aside  merely  to  punish  them. 


APPEAL  FROM   LOUISVILLE   CHANCERY   COURT. 
June  26,  1868. 
Opinion  of  the  Court  by  Judge  Robertson  : 

Under  a  decree  of  the  chancellor  for  selling  John  G.  Jack's 
house  and  lot  in  the  city  of  Louisville  to  enforce  his  vendor's  lien 
for  an  unpaid  portion  of  the  consideration,  the  marshal  of  the 
court  made  the  sale  on  the  15th  of  September  for  $9,175,  to  George 
W.  Bayless,  who  was  the  highest  of  several  competing  bidders. 
The  sale  was  reported  to  the  chancellor  October  31st  and  confirmed 
November  7th,  1862. 

It  indisputably  appears  that  the  sum  bid  was  the  full  vendible 
value  of  the  property  at  the  time  of  the  sale,  and,  from  experi- 
ments made  for  some  time  before  the  sale,  as  well  as  on  the  day 
of  the  sale,  it  may  be  reasonably  presumed  that  no  other  person 
would  have  given  as  much  as  Bayless  offered. 

On  the  day  preceding  the  confirmation,  Arthur  Peter  offered 
Bayless  $500  for  his  bargain,  and  said  that,  if  he  would  not  accept 
that  advance  on  his  bid,  he  would  offer  to  open  the  biddings — 
unless  Bayless  would  pay  him  that  sum  to  forbear.  Bayless  paid 
him  $500,  and  he  made  no  motion  for  a  re-sale.  And  a  convey- 
ance was  made  to  Bayless  and  approved  November  14th,  1862. 

On  the  31st  day  of  May,  1867,  this  suit  in  chancery  was  insti- 
tuted by  the  widow  and  heirs  of  J.  G.  Jack  for  setting  aside  the 
sale  and  conveyance  for  fraud  imputed  to  Bayless  in  his  arrange- 
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ment  with  Peter.    And,  after  a  negative  answer  and  full  prepara- 
tion, the  chancellor  dismissed  the  petition. 

The  practice  of  opening  biddings  of  decretal  sales  was  initiated 
in  England,  but  the  chancellors  there  and  the  most  eminent  coun- 
sellors in  equity  from  Eldon  to  the  present  time  have  regretted  and 
almost  repudiated  the  practice  as  generally  productive  of  more 
harm  than  good  in  preventing  prudent  men  from  bidding  at  such 
sales  which  may  be  so  easily  made  fruitless  by  a  subsequent  offer 
of  a  higher  price  by  some  speculating  intruder.  And  in  this 
coimtry  the  practice  has  been  generally  ignored,  except  in  cases 
of  fraud  or  great  sacrifice,  and  decretal  sales  have  here  almost 
universally  been  permitted  to  rest  on  as  stable  ground  as  sales 
under  execution. 

But  it  seems  that  the  chancellor  of  Louisville  had  adopted  a 
rule  for  opening  biddings  on  an  offer  of  not  less  than  10  per  cent, 
on  the  price  offered  by  the  accepted  bidder. 

And  the  distinguished  counsel  for  the  appellants  argued  that, 
even  though  this  court  might  have  reversed  an  opening  in  this 
case  merely  on  the  ground  that  a  higher  price  might  thereby  be 
obtained,  yet,  for  the  combination  between  Peter  and  the  appellee, 
characterized  by  him  as  fraudulent,  the  decree  ought  to  be 
reversed. 

While  this  court  would  rebuke  the  dishonorable  practice,  per- 
haps too  prevalent  in  Louisville,  of  extorting  money  by  threaten- 
ing to  open  biddings,  when  there  is  no  intention  to  open,  still 
unless  Jack  was  injured  by  the  conduct  of  appellee  and  Peter, 
the  sale  should  not  be  set  aside  merely  to  punish  them.  And  we 
can  neither  see  nor  presume  that  Peter  would  have  offered  to 
open  the  biddings,  or  could  have  done  so,  had  not  Bay  less  given  him 
the  $500.  Peter's  purpose  only  to  perpetrate  a  fraud  on  Bayless 
by  false  pretences  is  almost  transparent.  And  this  is  clearly 
indicated  by  his  answer  in  this  case  and  other  declarations. 

There  is  no  proof  that  he  ever  promised  Jack  to  open  the 
biddings,  or  that  Jack  had  any  expectation  that  he  would  do  so. 
And  had  he  made  such  an  offer  it  is  almost  certain  that  he  would 
have  failed.  As  he  preferred  to  take  $500  we  must  presume  that 
he  would  not  have  made  a  bid  of  more,  and  the  chancellor  would 
not  have  disturbed  the  sale  for  only  about  half  of  his  10  per  cent. 
And  had  the  property  been  worth  10  per  cent  more  than  Bayless' 
bid,  we  could  not  doubt  that  Jach  could  have  procured  some  person 
to  offer  that  advance  for  opening  the  biddings. 
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Then  waiving  the  pregnant  facts  that  Jack  never  sued  in  his 
lifetime,  and  that  the  appellants  slumbered  for  five  years  after 
the  confirmation  of  the  sale  until  the  property,  by  valuable  im- 
provements and  the  rapid  rise  of  value,  which  more  than 
duplicated  the  price  given  by  the  appellee,  it  does  seem  to  us  that 
justice  neither  suggests  nor  would  permit  a  decree  cancelling  the 
conveyance  to  the  appellee. 

Wherefore,  we  approve  the  chancellor's  decree  dismissing  the 
petition,  and  must  aflSrm  it  as  right  and  equitable  as  between 
the  parties. 

Judge  Williams  not  concurring. 

Worthing  ton  J  Bullitt^  for  appellants. 
Woolley,  for  appellee. 


Abneb  Pebkins  v.  Samuel  Smith  et  al. 

Coroner's     Deed — ^Evidence    of    Title— Authority    to     Execute— Peremptory 
Initmctions. 

Where  neither  the  judgment,  nor  execution  under  which  a  coroner's 
deed  perports  to  have  been  made,  even  offered  in  evidence,  which  was 
necessary  to  render  the  deed  competent,  a  peremptory  instruction  » 
proper. 

APPEAL  FBOM  BUSSELL  CIBCUIT  COUBT. 
September  19.   1867. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  coroner's  deed  offered  in  evidence  by  the  plaintiff  having 
been  rejected,  and,  thus  consequently  being  no  evidence  of  title  in 
the  plaintiff  before  the  jury,  the  peremptory  instruction  of  the 
court  to  find  for  the  defendants  was  manifestly  right  But  the 
main  question  to  be  determined  is,  whether  or  not  the  court  erred 
in  refusing  to  permit  said  deed  to  be  read.  Neither  the  judgments, 
nor  executions  under  which  the  coroner's  deed  purports  to  have 
been  made,  were  made,  or  offered  to  be  made  in  evidence.  It  was 
clearly  necessary  to  do  so  to  render  the  deed  competent  evidence  of 
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title.  This  principle  has  been  repeatedly  and  authoritatively  recog- 
nized by  this  court  Smith  v.  Moreman,  1  Monroe,  154.  Stephens, 
etc.,  vs.  Robertson,  etc,  3  Monroe,  99,  and  Riggs  vs.  Dooly,  etc., 
7  B.  Monroe  238. 

It  is  deemed  unnecessary  here  to  enquire  to  what  extent  or  un- 
der what  circumstances  a  coroner  is  clothed  with  the  authority  of 
a  sheriff  to  sell  and  convey  lands  under  execution,  as  the  deed, 
had  it  been  made  by  a  sheriff  should  not  have  been  made  without 
the  production  also  of  the  judgment,  execution  and  return  of  sale 
which  could  alone  have  authorized  the  conveyance. 

The  judgment  is  affirmed. 


Vanivinkle  &  Hays,  for  appellants. 
Alexander,  for  appellee. 


Maby  Hubert  v.  Peter  Hubert. 

DiYorce-— Abandonment   for  One  Year— Weight   of   Evidence. 

Where  the  weight  of  the  evidence  shows  an  abandonment  of  the  wife 
by  the  husband  for  one  year  before  the  commencement  of  an  action  for 
divorce,  it  is  sufficient  to  entitle  the  wife  to  the  relief  sought. 

APPEAL   FROM   LOUISVILLE    CHANCERY    COURT. 
November  21,  1867. 

Opinion  of  the  Court  by  Judge  Peters: 


The  evidence  in  this  case  is  certainly  conflicting  and  irrecon- 
cilable, but  taken  by  the  appellant  is  more  consistent,  and  presents 
a  more  rational,  and  therefore  a  more  credible,  history  of  the 
domestic  troubles  which  ultimated  in  a  separation  of  the  parties, 
than  does  that  of  the  appellee. 

There  is  some  apparent  difficulty  on  account  of  the  discrepancy 
of  the  testimony  as  to  the  time  when  appellant  was  abandoned  by 
her  husband,  but  the  preponderance  of  the  evidence  fixes  the  time 
in  October,  1865;  a  witness  who  lived  with  appellant  states  that 
she  and  her  husband  lived  together  about  8  months,  that  they  were 
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married  the  16th  of  February,  1865,  that  he  left  about  the  middle 
of  October  of  the  same  year;  two  other  witnesses  prove  that  he 
left  in  September  or  October,  1865,  and  others  prove  he  left  some 
time  in  the  fall  of  that  year.  Appellee's  brother  and  his  wife 
prove  that  he  brought  his  trunk  to  their  house  on  the  28th  of  No- 
vember, 1865,  and  Mrs.  Becker  proves  it  was  the  8th  of  the  last 
named  month;  he  might  have  separated  from  his  wife  a  month 
or  more  before  he  took  his  trunk  to  his  brother's.  This  action 
was  brought  on  the  9th  of  November,  1866.  The  abandonment, 
according  to  the  weight  of  the  evidence,  had  been  one  year  before 
the  commencement  of  this  action  by  appellant.  Which  according 
to  the  statute  on  the  subject  entitles  her  to  a  divorce. 

The  judgment  of  the  chancellor  must,  therefore,  be  reversed, 
and  the  cause  remanded,  with  directions  for  the  court  below  to 
render  judgment  divorcing  appellant  from  appellee. 


Greene,  for  appellant. 
Stirman,  for  appellee. 


Samuel  E.  Cotteill  v.  George  W.  Kinser. 

Actions — Failure  to   Prosecute   Suit — ^Damages — Su£Scient    Evidence — Breach 
of  Bond. 

In  an  action  in  equity  on  the  bond  of  the  plaintiff  in  a  replevin  suit 
for  his  failure  to  prosecute  same,  the  loss  the  defendant  therein  might 
have  sustained  for  a  breach  of  the  bond  was  a  subject  of  proof,  and  he 
must  show  that  he  had  been  deprived  of  his  property,  and  the  extent 
of  the  loss  therefrom  by  proving  the  value  of  the  property  replevied. 
A  mere  judgment  for  the  face  of  the  bond,  for  the  alleged  breach,  is  not 
sufficient. 

APPEAL   FBOM    KNOX    CIBCUIT    COURT. 
June  8,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 


Prior  to  the  institution  of  this  action,  one  John  Norrell  brought 
an  action  against  appellee  for  a  black  horse  of  the  alleged  value 
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of  one  hundred  dollars,  and  having  made  the  affidavit  and  executed 
bond  as  provided  in  Sec.  208  Civ.  Co.,  with  appellant  his  surety, 
procured  an  order  for  the  delivery  of  the  horse  to  hiuL 

In  the  bond  thus  executed  the  obligors  covenanted  that  Norrell 
should  duly  prosecute  the  action,  and  perform  the  judgment  of 
the  court  therein,  by  a  return  of  the  horse  if  restitution  should  be 
adjudged,  and  by  paying  Kinser  such  sums  of  money  as  might  be 
adjudged  to  him  not  exceeding  $120  and  his  costs  expended- 

This  action  was  brought  in  equity  on  the  bond  of  Norrell  and 
appellant  for  a  failure  to  prosecute  said  action  with  effect,  to 
return  the  horse  sued  for,  and  it  is  alleged  that  Norrell  dismissed 
his  action  after  having  obtained  possession  of  the  horse  under  the 
order  for  delivery,  and  in  the  answer,  it  is  admitted  that  the  action 
was  dismissed,  but  the  judgment  of  dismissal  is  not  found  in  the 
record. 

On  final  hearing  judgment,  was  rendered  by  the  court  below 
against  Cottrill  for  $100,  and  he  has  appealed. 

From  the  evidence  it  appears  that  Norrell  went  with  the  sheriff 
to  Kinser,  who  then  had  the  horse  in  his  wagon  taking  a  load 
of  salt  to  Tennessee,  and  there,  in  the  presence  of  the  sheriff,  he 
without  taking  the  horse  from  the  wagon,  agreed  with  Kinser, 
that  he  should  work  the  horse  to  Tennessee,  and  it  is  admitted  in 
the  answer  the  horse  was  then  delivered  to  Norrell. 

It  is  not  alleged,  or  shown  that,  in  dismissing  the  action,  there 
was  a  judgment  for  a  return  of  the  horse  to  Kinser,  or  for  his 
value,  or  for  any  damage  for  his  detention ;  the  breach  of  the  bond 
consequently  consists  in  the  failure  of  Norrell  to  ''duly  prosecute'' 
his  action — ^what  loss  Kinser  sustained  thereby,  was  a  subject  of 
proof,  and  if  he  was  deprived  of  his  property  in  the  horse,  he 
should  have  shown  the  extent  of  his  loss,  by  proving  the  value  of 
the  horse,  which  was  not  done;  and  the  evidence  was  insufficient 
to  authorize  the  judgment 

The  action  was  brought  in  equity,  and  as  there  was  no  motion 
to  transfer  it  to  the  ordinary  docket  the  judge  could  properly  try 
it  Upon  the  return  of  the  cause  the  parties  should  be  permitted 
to  amend  their  pleadings,  and  make  additional  preparations  if 
they  should  propose  to  do  so  in  reasonable  time.  But  for  the 
reasons  stated  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


Hemdon,  for  appellant. 
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£•  J.  Smith  et  al  t;.  R.  C.  Lady  bt  ax. 

^nUa— Incapacity   of   Testator— Undue   Influence— Age— Disease. 

A  testator,  in  making  his  last  will  and  testament,  unequally  dis- 
tributed his  estate  amongst  his  children,  excluding  entirely  two  of  them, 
in  disregard  of  a  previous  expressed  intention  to  make  provision  for 
them  in  at  least,  an  equal  share  of  the  estate.  Other  more  fortunate 
diildren,  as  shown  by  evidence,  compelled  the  testator,  who  was  aged, 
and  physically  infirm,  but  of  sound  mind,  against  his  expressed  wish, 
to  send  one  of  the  children  away  from  his  home  and  deny  her  his  hos- 
pitality, at  a  time  when  she  was  prostrated  by  sickness,  and  had  been 
previously  taken  by  her  father,  the  testator,  to  his  hon^  to  receive 
such  treatment  and  care  as  her  condition  required.  Held  to  show  such 
undue  and  improper  influence  over  the  mind  of  the  testator,  as  to  render 
void  the  will  excluding  two  of  the  children  from  participation  in  the 
esUte. 

APPEAL   FROM   LYON    OIBOUIT    OOUBT. 
May  28.  1868. 

Opinion  of  the  Couet  by  Judge  Habdin: 

A  paper  propounded  as  the  will  of  Benjamin  Bambray,  de- 
ceased, having  been  adjudged  not  to  be  the  last  will  and  testament 
of  said  decedent,  this  appeal  is  prosecuted  from  that  judgment 
by  parties  named  as  devisees  in  the  supposed  will. 

The  establishment  of  the  will  was  contested  by  part  of  the 
heirs  on  the  ground  of  incapacity  in  the  testator  and  undue 
influence  exerted  upon  him  by  E.  J.  Smith  and  wife  and  others, 
preferred  as  devisees. 

As  to  the  testator's  competency  to  dispose  of  his  estate  by  will, 
it  may  suffice  to  observe,  that  although  he  was  over  80  years  old, 
and  physically  infirm,  it  appears  by  a  decided  preponderance  of 
the  evidence  tiiat  he  was  of  sound  mind  when  the  will  was  made, 
and  capable  of  making  a  rational  disposition  of  .his  property,  if 
left  free  to  do  so  according  to  his  own  judgment  and  wishes. 

But  although  age  and  disease  had  not  destroyed  the  testator's 
capacity,  they  had  certainly  impaired  it,  and  rendered  the  will  of 
Brambray  more  liable  to  be  overcome  and  controlled  by  those  who 
poesessed  his  confidence  and  might  seek  to  abuse  it 

Smith  appears  to  have  possessed  his  confidence,  and  there  is 
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evidence  in  the  record  strongly  conducing  to  show  that  he  em- 
ployed the  advantage  it  gave  him,  to  prejudice  Bambray  against 
George  Lady,  another  son-in-law;  and  both  Smith  and  his  wife, 
and  some  of  the  other  devisees,  are  shown  to  have  atempted  to 
induce  said  Bambray  to  distribute  his  estate  to  the  exclusion  of 
his  daughters  Catharine  Lady  and  Martha  Lady.  And  there  is 
evidence  in  this  record  conducing  to  show  that  Smith  and  his  wife 
had  acquired  such  controlling  power  over  Bambray  as  to  compel 
him  against  his  own  expressed  wish  to  send  one  of  his  said  daugh- 
ters from  his  house  and  withhold  from  her  his  hospitality,  at  a 
time  when  she  was  prostrated  by  sickness,  and  had  been  taken  by 
her  father  to  his  home  to  receive  such  treatment  and  care  as  her 
condition  required. 

There  is  evidence  in  this  record  that  Bambray  when  younger 
and  less  susceptible  to  improper  influences,  intended  to  make,  an 
apparently  more  just  and  equitable  division  of  his  estate  than 
that  which  is  directed  by  the  will  in  contest.  The  apparent  harsh- 
ness with  which  the  two  daughters  Catharine  and  Martha  Lady 
were  entirely  excluded,  in  disregard  of  a  previous  intention  to 
give  them  at  least  an  equal  share  of  the  estate,  is  not  explained 
in  the  will,  or  otherwise,  unless  it  be  by  the  facts  and  circumstances 
importing  the  exercise  of  an  undue  and  improper  influence  over 
the  mind  of  the  testator  by  the  devisees  named  in  the  will. 

We  are  of  the  opinion  that  the  verdict  and  judgment  in  the 
court  below  were  in  accordance  with  the  preponderance  of  the 
evidence. 

Wherefore,  the  judgment  is  affirmed. 


Scott,  for  appellants. 
James,  for  appellees. 
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C.  D.  Shean  v.  J.  W.  Fletcher  et  ax 

Lands— Judicial  Sales  to  Pay  Purchase  Money — ^Redssion. 

A  sale  of  lands  under  an  order  of  the  court,  bond  executed  by  the 
purchaser,  and  the  sale  confirmed  without  exception  to  the  oommiso 
sioners  report  filed  prior  thereto,  is  not  susceptible  of  recission,  unless 
the  purchaser  be  prejudiced  by  being  required  to  pay  more  than  is 
adjudged  in  his  sale  bond. 

APPEAL   FROM   HARDIN   CIRCUIT  COURT. 
May  21„  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

Thomas  G.  Livers  and  James  G.  Parsons  about  the  year  1833 
purchased  by  executory  contract  jointly  of  Robert  Fletcher  a  tract 
of  land  in  Hardin  county,  containing  four  hundred  and  ninety- 
five  acres;  they  agreed  to  pay,  each,  one-half  of  the  purchase 
money,  and  executed  their  separate  notes  for  the  deferred  pay- 
ments, and  also  agreed  upon  the  mode  of  dividing  the  land. 

Parsons  sold  his  half  of  the  tract  to  Brooks,  and  about  that  part 
there  is  no  controversy.  Livers  assigned  Fletcher's  bond  for  title 
to  appellee  Warren  Mitchell,  and  seems  to  have  executed  a  bond 
to  appellant  Shean  for  the  same  land. 

Mitchell,  after  having  procurred  the  assignment  of  Fletcher's 
bond,  brought  this  action  against  Fletcher,  Livers,  Shean,  Parsons, 
and  his  vendee  Brooks  for  a  title.  Parsons  and  Brooks  went  out 
of  the  case  as  not  being  interested.  Fletcher,  in  his  answer, 
admitted  the  execution  of  the  bond  filed  by  Mitchell  to  Livers,  and 
ofiFered  to  make  the  deed  to  the  land  to  whom  the  court  would 
adjudge  it  should  be  made,  alleging  that  Mitchell  and  Shean  both 
claimed  the  land  and  that  he  could  not  safely  convey  until  that 
controversy  was  settled.  He  claimed,  however,  that  $160.27  cents 
of  the  purchase  money  with  its  interest  from  the  20th  of  March, 
1833,  were  due  him  and  unpaid,  for  which  he  claimed  a  lien  on 
the  land,  and  by  cross  petition  sought  to  enforce  it,  and  to  collect 
his  debt.  In  their  answer  to  Fletcher's  cross  petition,  Mitchell, 
Livers  and  Shean  admit  the  indebtedness  to  Fletcher  as  alleged 
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for  the  land  and  his  right  to  enforce  the  vendor^s  lien  for  the  satis- 
faction of  his  debt,  but  Mitchell  alleges  he  paid  to  Fletcher  as 
part  of  his  debt  the  sum  of  about  thirty-eight  dollars  ($38). 

After  judgment  had  been  rendered  in  favor  of  Fletcher's  ad- 
ministrator for  the  amount  due  her  and  a  sale  of  95  acres  of  land 
to  pay  the  same,  and  W.  Mitchell  purchased,  on  motion  of  Shean 
that  sale  was  set  aside.  And  on  the  3rd  day  of  December,  1856,  a 
second  sale  was  ordered  of  said  land,  or  so  much  thereof  as  should 
be  necessary  to  pay  Feltcher  the  smn  of  $287.19-100  with  interest 
from  the  15th  of  January,  1864,  till  paid,  which  was  the  amount 
then  adjudged  due  the  administratrix  of  Fletcher  from  Livers  for 
the  land,  and  William  H.  Hays  appointed  commissioner  to  execute 
the  same.  Who  did  so,  and  on  the  28th  of  May,  1856,  reported 
to  the  court  the  sale,  that  it  was  made  on  the  17th  day  of  March, 
1856,  as  directed  by  the  decree,  and  appellant  Shean  agreeing  to 
pay  the  debt  for  39  acres  of  the  land  to  be  laid  off  on  the  south- 
west of  the  tract  the  same  was  knocked  off  to  him,  who  thereupon 
executed  a  sale  bond  for  the  amount  required  to  be  raised  by  the 
dcree  with  John  Dillard  as  his  surety,  which  bond  was  filed  with 
the  report,  and  on  the  6th  of  June,  1856,  no  exceptions  having 
been  filed  to  said  report,  the  same  was  confirmed. 

On  the  24th  of  December,  1863,  the  court  below  adjudged  that 
Warren  Mitchell  by  virtue  of  the  assignment  of  Fletcher's  bond 
by  Livers  was  entitled  to  the  residue  of  the  land,  which  Livers  took 
in  the  partition  with  Parsons,  after  taking  39  acres  from  the  south- 
west portion  and  setting  it  apart  to  Shean  by  virtue  of  his  purchase 
aforesaid  and  ordered  Shean  to  pay  the  amount  bid  for  the  39 
acres.  And  of  that  judgment  Shean  now  complains,  with  many 
other  rulings  of  the  court  during  the  progress  of  the  case  as 
appears  from  the  numerous  errors  assigned. 

The  first  error  assigned  relates  to  the  judgment  of  the  24th  of 
December,  1863,  the  most  important  of  which  is  the  rejection  of 
Shean's  claims  to  the  land  and  adjudging  Mitchell  entitled  to  it 
The  bond  from  Livers  to  Shean  is  filed  and  purports  to  have  been 
executed  on  the  13th  of  April,  1840,  in  consideration  of  $500,  the 
receipt  of  which  was  acknowledged.  Thomas  T.  Carrico,  the  only 
subscribing  witness  to  the  bond,  does  not  prove  anything  was  paid, 
and  although  Livers  and  Mitchell  both  allege  and  plead  that  the 
bond  was  without  consideration  no  witness  has  been  called  who 
proves  a  consideration.    And  the  theory  of  Shean  that  he  paid  for 
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the  land  in  debts  on  Livers  is  not  only  positively  disproved  by 
Livers,  but  is  also  disproved  by  Dr.  Lloyd,  who  says  Livers  as- 
signed Shean  two  notes  on  him  for  $500  each,  the  greater  part 
of  which  he  paid  to  Shean  in  satisfaction  of  Livers'  indebtedness 
to  him,  and  the  probability  is  he  was  overpaid.  Walker  and  Stew- 
art both  prove  Livers'  statements  in  relation  to  how  appellant  got 
his  bond  for  the  land,  showing  that  he  paid  nothing  for  it,  and 
that  evidence  is  not  excepted  to,  but  was  read  without  objection. 
Mitchell  proves  he  paid  a  fair  and  valuable  consideration  for 
the  land. 

The  sale  and  purchase  by  appellant  of  the  39  acres  was  proper, 
the  sale  confirmed  without  exception  and  he  is  only  adjudged  to 
pay  what  he  bid  and  undertook  to  pay  therefor,  and  whether  he 
pays  to  Fletcher's  representative  or  to  her  and  Mitchell  can  make 
no  difference  to  him,  he  is  not  prejudiced  unless  he  is  required  to 
pay  more  than  he  bound  himself  in  his  sale  bond  to  pay,  and  that 
does  not  seem  to  be  the  case. 

As  to  the  sale  made  by  Qeoghagan,  there  was  no  debt  to  uphold 
the  judgment  under  which  that  pretended  sale  was  made,  the  debt 
to  Fletcher's  administrator  has  been  merged,  or  extinguished  by 
the  judgment  and  sale  of  the  39  acres  to  which  Shean  purchased. 

After  an  examination  of  each  of  the  numerous  errors  assigned, 
none  are  perceived  prejudicial  to  appellant 

Wherefore,  the  judgments  are  affirmed. 

Shean,  for  appellant. 
Helm,  for  appellees. 
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L.  H.  EousBEAU  &  Wells  v.  J.  R.  McCluee,  Adms.  of  Wells. 

Dower— Husband  and  Wife— Descent  and  Distribution. 

The  wife  has  the  right  to  have  the  lands  belonging  to  her  deceased 
husband    cultivated   until    her   dower   is    assigned. 

Landlord  and  Tenant— Executors  and  Administrators — ^Liability  of  Tenant  to 
the  Estate. 

A  tenant,  who  was  placed  in  possession  by  the  wife,  of  lands  belonging 
to  her  deceased  husband,,  to  be  cultivated  for  the  year  and  no  objection 
be  made  thereto  by  the  administrator,  is  not  liable  to  the  estate  for 
an  accounting. 

Contract— Wife's  Right  to  Lease  Estate  of  Deceased  Husband —  Crops. 

A  contract  between  a  tenant  and  the  wife  of  a  deceased  land  owner, 
for  the  cultivation  and  making  of  a  crop  for  the  ensuing  year,  is  bind- 
ing as  to  the  administrator  of  the  estate,  who  had  knowledge  of  the 
existence  therof.  And  she  is  not  held  accountable  for  the  products  of 
same,  unless  it  be  for  such  amount  as  above  her  dower,  not  then 
assigned  her,  and  for  her  yearly  support,  and  such  improvements  and 
repairs  necessary  to  make  the  crop. 

APPEAL   FEOM    CUMBEELAND   CIECUIT    COUET. 
May  23,  1868. 

Opinion  of  the  Couet  by  Judge  Kobeetson  : 

This  case  was  so  irregularly  prepared  and  so  imperfectly  pre- 
sented by  the  records  as  to  make  it  impossible  for  the  court  to 
decide  with  judicial  certainty,  several  matters  involved  in  the 
litigation,  and  to  require  further  preparation. 

The  following  errors  however,  are  apparent.  1.  Rousseau  was 
employed  by  the  intestate's  widow,  to  whom  no  dower  had  been 
allotted,  to  cultivate  the  groimd,  prepare  it  for  com,  when  tjie 
intestate  died,  and  was  by  their  contract,  entitled  to  one-half  of 
the  crop.  There  is  no  proof  that  the  product  exceeded  eighty 
barrels  of  com.  The  administrator  seems  to  have  acquiesced  in 
this  arrangement  Rousseau  was  therefore  not  responsible  to  the 
administrator  for  the  half  of  the  com,  much  less  for  all  of  it. 
Yet  the  circuit  court  adjudged  against  him  and  the  wido^ 
$312.50.    Rousseau  not  being  jusUy  liable  for  any  portion  of  the 
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com,  this  judgment  was  entirely  erroneous  as  to  him,   and  is 
therefore  reversed. 

2.  The  same  judgment  is  erroneous  as  to  the  widow.  It  does 
not  appear  that  the  administrator  was  appointed  until  the  widow 
had  planted  the  com,  or  made  any  objection  to  her  culture  of  it, 
or  any  preparation  to  cultivate  it  himself.  Had  he  planted  and 
cultivated  it  she  would  have  had  a  statutory  right  to  one-third  of 
the  crop.  Her  contract  with  Rousseau,  being  reasonable  and 
sanctioned  by  the  administrator,  Rousseau  rightfully  took  one- 
half.  This,  without  proof  to  the  contrary,  reduced  the  quantity 
to  40  barrels,  and  the  third  thereof  being  deducted  for  her,  less 
than  27  barrels  were  left.  Against  the  administrator's  claim  to 
that  residuum,  she  should  have  a  set-off  for  repairs  necessary  for 
making  and  saving  the  crop,  and  which  the  record  shows  that  she 
made  at  a  cost,  probably  equivalent  to  the  value  of  the  residual 
eom.  But  if  there  might  still  be  a  small  balance  against  her,  it 
nvould  be  absorbed  by  her  right  to  corn  for  food  and  which  had 
not,  according  to  the  proof,  been  allotted  to  her.  It  does  not 
appear  therefore,  that  she  was  properly  chargable  with  any 
amount  on  account  of  the  com. 

3.  The  widow,  being  entitled  to  two  horses,  and  getting  only 
one,  has  a  right  to  the  price  for  which  the  other  horse,  chosen  by 
her,  sold  for.  By  the  decree  the  administrator  gets  a  credit  for 
$100,  as  the  amount  she  was  entitled  to  for  that  horse.  And  yet 
-we  cannot  see  that  he  is  made  accountable  to  her  for  any  thing 
on  that  account.    This,  if  it  be  so,  is  clear  error. 

4.  As  the  record  of  the  alleged  settlement  of  her  accounts  as 
guardian  of  the  Armstrong  children  is  not  exhibited,  we  cannot 
know  whether  she  was  allowed  for  maintainance  and  service  as 
now  claimed  by  her.  If  that  matter  was  concluded  by  the  settle- 
ment, the  decree  against  her  for  $91,  as  due  on  that  settlement, 
is  right.  Otherwise  wrong.  There  should  be  further  investigation 
of  this  matter. 

5.  It  does  not  appear  that  her  whole  distributable  interest  as 
iw-idow,  with  two  infant  children,  was  allotted  to  her.  She  denies 
that  it  was.  And  the  administrator  has  failed  to  show  that  it 
-was,  or  precisely  what  was  allotted.  This  matter  should  also  be 
further  investigated  and  more  exact  justice  done  on  this  subject 

In  all  other  respects  the  decree  though  questionable,  will  not  be 
disturbed  by  this  court. 
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For  the  errors  suggested,  the  decree  is  reversed,  and  cause  re- 
manded for  such  further  preparation  and  modifications  as  may 
be  proper  according  to  this  opinion. 


Harlan,  for  appellants. 


Silas  Pbicb  v.  Cybena  Grx  bt  al. 

WiUa-^onstniction — ^Restrictions  Imposed— Perpetuities. 

A  devise  under  a  wiU  to  the  wife  that  she  should  have  the  sole  control 
of  every  specie  of  the  estate,  to  give  to  whom  and  when  she  pleases, 
during  her  natural  life,  and  after  her  decease,  every  specie  of  property 
that  could  found  to  be  equaUy  divided  between  the  children,  is  held 
not  to  vest  the  wife  with  the  fee  simple  title  thereto,  that  she  may 
dispose  of  the  estate  to  one  of  the  heirs  to  the  exclusion  of  all  others. 

Life  Sstate— Descent  and  Distribution— Residuary  Legatees. 

A  life  estate  is  restricted  to  the  use  of  the  donee,  and  cannot  be  dia* 
posed  of,  even  with  a  power  conferred  to  "give  to  whom  and  when 
she  pleases,"  to  one  of  the  residuary  legatees  exclusively.  The  right 
to  dispose  of  the  estate,  means  so  much  thereof  as  may  be  consumed  for 
the  devisee's  own  use. 

Same — ^Alienation   of   Property   Under   Devise — WiU»— Limitation. 

A  provision  of  a  will  that  "after  the  death  of  the  devisee,  every  species 
of  the  property  that  could  be  found,,"  would  imply,  that  should  any 
of  the  estate  be  alienated,  so  much  thereof  as  should  remain  in  kind 
and  could  be  identified,  should  be  distributed  equally  among  the  legatees. 
This  express  limitation  upon  the  exercise  of  a  power  to  dispose  of  the 
estate,  only  during  life,  is  a  limitation  on  the  estate,  and  not  on  the 
power  conferred  by  will. 

Words  and  Phrases— Wills. 

A  restriction  in  a  will,  to  dispose  of  property  "during  her  life,"  is 
held  to  mean  that  the  title  passed  by  the  devisee,  should  not  extend 
beyond  her  death. 

appeal  fbom  cabboll  ciecitit  couet. 

Opinion  of  the  Couet  by  Judge  Eobeetson  : 

The  only  question  argued  in  this  case  turns  on  the  true  inter- 
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pretation  of  the  will  of  John  M.  Price,  who  owning  a  homestead 
tract  of  land  near  CarroUton,  Ky.,  on  the  Ohio  river,  containing 
about  250  acres  and  several  slaves  and  other  movable  property, 
and  having  a  wife  and  several  children,  made  the  following 
testamentary  disposition  of  his  estate: 

**I,  John  M.  Price  of  Gallatin  County  and  State  of  Kentucky, 
being  sound  in  mind  and  memory,  do  constitute  this  my  last 
will  and  testament,  to  wit:  That  after  my  decease  my  desire  is 
that  my  wife  Sally  Price  shall  have  the  sole  control  of  every 
species  of  my  estate,  to  give  to  whom  and  when  she  pleases,  during 
her  natural  life,  and  after  her  decease  every  species  of  my  property 
that  can  be  found,  to  be  equally  divided  between  my  children.  In 
testimony  whereof  I  have  hereunto  set  my  hand  and  aflSxed  my 
seal  this  18th  dav  of  November,  1836. 

"John  M.  Price." 

The  widow  survived  the  testator  23  years,  and,  in  the  mean 
timp,  resided  on  the  land,  made  several  dispositions  of  movable 
thinga,  abeolutely,  and  conveyed  in  fee  simple,  the  entire  tract 
of  land  to  her  son,  Silas  Price,  who  lived  with  her  and  helped 
to  manage  her  affairs.  After  her  death  her  other  children  assert- 
ing claim  to  the  property,  thus  alienated,  by  her,  brought  this 
suit  for  distribution  among  all  the  testator's  descendants. 

The  circuit  court  decided  that  the  widow  had  no  power  to  pass 
an  absolute  title  beyond  her  own  life.  And  Silas  Price  alone 
appeals  from  that  judgment. 

The  vagueness  and  unskilfullness  of  the  phraseology  of  the 
will  make  the  testator's  true  intent  rather  vexatiously  ambiguous, 
and  might  with  some  plausibility  lead  to  opposite  constructions. 
But  this  court  inclines  to  concur  with  the  circuit  judge. 

The  testator  evidently  intended  that  his  widow  should  be  en- 
title<l  to  the  enjoyment  of  his  whole  estate  during  her  life.  And 
it  is  equally  evident  that  he  did  not  intend  that  she  should  have 
a  beneficial  interest  in  it  longer  than  her  life.  For  that  term  he 
devised  the  use,  but  not  the  legal  title  for  her  own  benefit,  other- 
wise, than  in  the  consumption  by  necessary  uses.  And  it  seems  to 
us  that,  by  the  power  to  dispose  of  any  of  it  during  her  life,  he 
did  not  intend  such  discretionary  disposition  to  deprive  his 
children  of  the  ultimate  right  to  so  much  of  it  as  should  not  be 
consumed  by  her  use  of  it.  This  construction  seems  to  be  most 
consistent  with  the  context  and  spirit  of  the  will,  and  is  apparently 
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the  only  one  that  harmonises  with  the  provision  for  a  division 
among  all  his  children  after  the  widow's  death  of  every  species 
of  his  property  that  could  could  "be  found/'  and  which  seems  to 
imply  that,  if  as  he  expected,  she  should  alienate  it,  or  portions 
of  it,  so  much  of  the  alienated  property  as  should  remain  in  kind 
and  could  be  identified,  should  be  distributed  among  his  children, 
equally. 

And  this  conclusion  is  moreover  fortified  by  the  consideration 
that,  as  she  could  exercise  the  pcfwer  only  during  her  life,  that 
express  limitation  upon  it  would  have  been  superfluous,  and  that 
therefore,  we  may  reasonably  presume  that  it  was  intended  as  a 
limitation  on  the  estate  and  not  on  the  power. 

Without  more  minute  analysis,  or  critical  elaboration,  our 
judicial  conclusion  is  that  the  testator,  by  the  restriction  "during 
her  life"  intended  that  the  title  she  might  pass  should  not  extend 
beyond  her  death. 

Ulteriot'  questions  may  arise  which  are  not  now  before  this 
court — the  decree  being  final  only  as  to  the  construction  of  the 
will 

Judgment  affirmed. 

Pryor  &  Chambers,  for  appellees. 
Winslow,  for  appellant. 


Chapman  Dehoney's  Executob  v.  Susan  0.  Dehoney  et  ax. 

Lands  and  Conveyances — Special  Warranty — Estoppel — As  to  Devisees  Under 
WiU — Fraudulent  Conveyance. 

A  conveyance  by  deed  from  father  to  son,  with  a  warranty  of  title 
against  *'himself,  his  heirs  and  all  persons  claiming  under  him/'  will 
operate  as  an  estoppel,  not  only  as  to  the  claims  of  the  grantor  himself, 
but  against  his  devisees,  heirs  and  representatives,  and  is  not  subject 
to  a  collateral  attack  except  for  fraud,  or  force  in  the  procurement 
thereof. 


APPEAL   FROM    ADAIB    CIRCUIT    COURT, 
May,  22,  1868. 
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Opinion  of  the  Court  by  Judge  Peters: 

In  1826  two  patents  issued  to  the  heirs  of  Joseph  Chapman  on 
military  warrants,  for  two  thousand  acres  of  land  each,  lying  and 
being  in  the  district  set  apart  for  the  officers  and  soldiers  of  the 
Virginia  State  line,  south  of  the  Tennessee  Kiver.  One  of  said 
tracts  is  situated  in  the  County  of  Hickman,  and  the  other  as 
appears,  is  located  in  Marshall  County,  but  of  the  last  named 
tract  nothing  need  be  further  said  as  it  is  not  in  controversy. 

Mrs.  Jane  DeHoney,  the  mother  of  Chapman  DeHoney,  was 
a  daughter  and  heir  of  Joseph  Chapman,  and  as  such,  entitled  to 
one-fifth  of  the  land  embraced  in  said  patents,  at  her  death  she 
left  five  sons  and  one  daughter,  her  only  children  and  heirs  at 
law,  to  whom  her  title  in  said  lands  descended. 

On  the  15th  of  September,  1838,  Thomas  Dehoney,  James 
Dehoney,  Lucy  Dehoney,  Peyton  Dehoney  and  Josej)h  Dehoney, 
children  and  heirs  of  Mrs.  Jane  Dehoney,  sold,  by  executory  con- 
tract, to  their  brother  Chapman  Dehoney,  for  a  valuable  considera- 
tion, "air  their  right,  title,  interest  and  claim  to  an  undivided  fifth 
interest  in  said  4,000  acres  of  land  covered  by  the  patents  afore- 
said. So  that  by  that  contract  Chapman  Dehoney  acquired  an 
equity  of  5-6  of  an  undivided  fifth,  and  being  entitled  to  1-6  in 
his  own  right,  owned  the  entire  one-fifth  of  said  lands. 

On  the  writing  evidencing  the  contract  of  sale  from  his  brothers 
and  sister,  to  him,  is  the  following  endorsement,  viz : 

"I  assign  the  within  article  of  an  agreement  to  Thomas  K.  De- 
honey, January,  the  25th,  1847." 

"Chapman  Dehoney." 

In  August,  1854,  Chapman  Dehoney  departed  this  life  in  Adair 
County,  where  he  resided,  having  first  made  and  published  his 
last  will  and  testament  in  which  he  disposed  of  a  large  estate, 
consisting  of  lands,  slaves  and  personalty,  and  appointed  his  son, 
George  W.  Dehoney  and  three  of  his  sons-in-law  his  executors. 
His  will  was  probated  in  the  proper  court,  on  the  4th  of  Septem- 
ber, 1854,  and  the  executors  therein  named  qualified,  subsequently 
they  all  declined  to  act,  except  George  W.  Dehoney  who  alone 
is  the  acting  executor. 

On  the  30th  of  June,  1847,  Chapman  Dehoney  executed  a  deed 
to  Thomas  R.  Dehoney,  his  son,  for  the  imdivided  fifth  of  said 
4,000  acres  of  land,  setting  out  and  reciting  in  the  deed  with  great 
26 
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particularlity  the  nature  of  his  title,  of  whom  he  purchased,  his 
vendors,  his  brothers  and  sister,  iedl  being  named  in  the  caption 
as  grantors,  and  they  acknowledge  in  the  deed  the  payment  of  the 
consideration  to  them  respectively,  by  said  Chapman  Dehoney, 
describing  each  tract  according  to  the  patent  boundaries,  and  then 
conclude  as  follows: 

"To  have  and  to  hold  the  said  one  undivided  fifth  part 
of  said  two  tracts  of  land,  each  containing  two  thousand 
acres,  more  or  less,  to  the  said  Thomas  Dehoney,  his  heirs 
and  assigns  forever,  to  their  only  proper  use,  benefit  and 
behalf. 

"And  the  parties  of  the  first  part  hereby  covenant  and 
agree  to  and  with  the  said  Thomas  K.,  that  they  will  for- 
ever warrant  and  defend  the  title  to  said  undivided  fifth 
part  of  said  two  tracts  of  land  against  the  claim,  or  claims, 
of  themselves,  or  their  heirs  forever,  but  not  against  the 
claim,  or  claims,  of  any  other  person,  or  persons,  what- 
soever." 
This  deed  signed  by  the  said  Chapman  Dehoney,  was  by  him 
acknowledged  before  a  deputy  clerk  of  Adair  county  court,  October 
9,  1847,  signed  and  acknowledged  by  his  widow  after  his  death, 
and  signed  and  acknowledged  by  his  brothers  and  their  wives, 
except  one,  and  by  his  sister,  the  vendors  of  Chapman  Dehoney, 
on  the  13th  day  of  August,  1857,  before  the  county  court  clerk  of 
Adair  county,  and  by  him  certified  to  the  clerk  of  the  Hickman 
County  Court,  and  the  same  is  properly  recorded  in  his  office. 

On  the  24th  of  March,  1865,  this  action  was  brought  by  George 
W.  Dehoney,  executor  of  Chapman  Dehoney,  deceased,  in  the 
Adair  circuit  court,  by  a  special  act  of  the  legislature  of  Kentucky, 
conferring  jurisdiction  on  that  court  for  the  purpose,  against  Susan 
C.  Dehoney,  widow,  and  Thomas  Milton  Dehoney,  infant  son  and 
only  heir  of  Thomas  R.  Dehoney,  he  having  died,  and  others,  to 
have  the  deed  of  said  Thomas  R.  Dehoney  cancelled,  and  to  compell 
them  to  release  and  convey  said  land  to  said  executor,  for  the 
benefit  of  the  devisees  of  C.  Dehoney,  deceased.  And  if  that 
cannot  be  done,  then  he  asks  that  Thomas  R.  Dehoney's  representa- 
tive shall  be  compelled  to  account  for  the  value  of  said  land,  as 
an  advancement  to  him,  in  the  general  distribution  of  testator's 
estate. 

The  court  below  refused  the  relief  sought,  and  dismissed  the 
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tition  with  costs,  and  that  judgment  the  executor  of  C.  Dehoney 
w  seeks  to  reverse. 

Thomas  R.  Dehoney  perfected  his  title  by  procuring  partition 
the  land,  in  Hickman,  to  be  made  amongst  those  entitled  thereto, 
d  the  one-fifth  set  apart  to  him  by  metes  and  bounds,  and  a 
iveyanoe  of  the  same  by  commissioners,  and  was  in  possession 
his  death,  and  his  widow  and  heir  are  still  in  possession.  The 
isideration  in  the  deed  from  C.  Dehoney  &c.  to  Thomas  R, 
Jioney  is  love  and  affection. 

The  grounds  relied  upon  in  the  petition  for  setting  aside  the 
Bd  are,  that  the  assignment  of  the  bond  of  1838  and  the  execution 
the  deed  were  only  made  to  authorize  Thomas  R.  Dehoney  to 
to  Hickman  county  to  clear  the  title,  to  the  land  from  disputes, 
reduce  it  to  possession,  and  to  see  to  it  clear,  but  that  it  never 
LS  his  intention  to  invest  the  grantee  with  the  absolute  right  to 
3  land,  as  evidenced  by  the  fact  that  soon  after  the  assignment 
the  bond  the  testator  took  possession  of  it,  and  retained  it  until 
I  death,  and  that  the  deed  remained  in  the  office  of  the  clerk  of 
3  Adair  county  court  from  the  9th  of  October,  1847,  till  the 
th  of  August,  1857,  without  any  e^ort  to  complete  it  and  to 
ve  it  recorded  in  the  county  where  the  land  is  located,  and  with- 
t  claim  being  made  to  it  by  the  grantee,  that  he  is  not  charged 
the  testator  with  its  value,  on  a  book  of  advancements  kept 
him  with  great  care  and  particularity,  and  called  by  him  his 
family  Book,"  and  that  his  son  Thomas  R.  is  a  devisee  under 
3  will  of  testator  and  he  cannot  claim  under  and  against  the  will. 
It  is  alleged  in  a  very  long  amended  petition  that  the  defendants, 
Lsan  C.  Dehoney  and  Milton  Dehoney,  heirs  of  said  Thomas  R. 
phoney,  claim  said  land  as  their  own  ''under  the  wrongful  and 
ludvlent  deed  herein  mentioned'*  but  there  is  not,  in  any  of  the 
lumnious  pleading  of  appellant,  a  direct  charge  that  the  deed 
LS  procured  by  fraud,  or  force,  on  the  part  of  Thomas  R.  De- 
ney.  And  the  allegation  that,  at  the  time  the  assignment  and 
ed  were  made  to  him,  his  father  was,  on  account  of  physical  in- 
mity,  incapable  of  attending  to  the  business,  is  not  only  not 
stained  by  evidence,  but  is  most  successfully  disproved.  He 
ide  a  canvass  for  the  legislature  in  1847  and  in  1848,  in  Adair 
nnty,  and  was  elected  both  years,  and  was  an  active,  vigilant 
d  most  successful  business  man.  Nor  was  appellant  in  Mexico 
the  time,  as  alleged,  as  an  excuse  for  the  conveyance  to  Thomas 
5tead  of  to  appellant. 
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Chapman  Dehoney  conveyed  by  his  deed  the  whole  undivided 
fifth  in  said  land,  to  his  son  Thomas  R.  Dehoney,  and  warrants 
the  title  against  himself,  his  heirs  and  all  persons  claiming  under 
him,  and  the  evidence  of  title  of  appellees  is  of  so  high  a  character 
that  it  operates  as  an  estoppel,  not  only  against  the  grantor  himself, 
but  against  his  devisees,  heirs  and  representatives,  unless  the  deed 
was  obtained  by  fraud,  or  force,  such  as  to  render  it  void.  Jones  vs. 
Prewitt  &c.,  3  A  .K.  Mar.,  302,  3 ;  Pitzhu  vs.  Tyler,  9  B.  M.,  559 ; 
Upshaw  vs.  McBride  &c,.  10  B.  M.,  202. 

We  have  already  seen  that  there  is  neither  allegation  nor  proof 
of  fraud,  force,  or  even  mistake,  in  obtaining  the  deed  to  Thomas 
R.  Dehoney. 

Nor  error  is  perceived  in  sustaining,  nor  in  overruling,  excep- 
tions to  depositions.  And  even  if  there  was  no  evidence  that  T. 
R.  Dehoney  had  not  paid  an  additional  consideration  for  the  land, 
besides  that  recited  in  the  deed,  which  however  appears  from  the 
statements  of  said  T.  R.  Dehoney,  asked  for  and  proved  by  appel- 
lant, the  will  itself  prohibits  an  accounting  for  the  value  of  the 
land  as  an  advancement. 

After  a  careful  investigation  of  the  case,  we  are  unable  to  per- 
ceive any  error  in  the  judgment,  wherefore  the  same  is  affirmed. 

Garnett  &  Baker,  Bramlett  &  Souj  HarlaUj  for  appellant. 
CaldwellSj  for  appellees. 


Robert  Hume  v.  W.  J.  Rankin  &  Waenee  et  al. 

J.  C.  Sayers  et  al  v.  Same. 

Fraudulent     Conveyance— Preference      of     Creditors — Subrogation — Innocent 
Purchaser — Purchaser  with  Notice. 

One  who  purchases  property  of  an  insolvent  debtor,  whose  precarious 
condition  wa^  known  to  him  at  the  time,  will  be  deemed  to  hold  the 
property  in  trust  for  the  creditors  generally.  The  payment  of  part  of 
the  purchase  money,  on  the  order  of  the  debtor,  to  a  third  party,  will 
only  give  the  purchaser  a  right  to  be  substituted  therefor  but  he  can- 
not claim  a  lien  for  such  an  amount  so  paid,  over  the  creditors. 
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APPEAL   FEOM   QEANT    CIECUIT   COUET. 
May  29,  1868. 

Opinion  of  the  Cocet  by  Judge  Haedin  : 

George  W.  Nichols  being  involved  in  debts  amounting  to  over 
$60,000,  which  exceeded  the  value  of  all  his  estate  or  visible  means 
of  paying  his  debts  more  than  $40,000,  on  the  31st  day  of  De- 
cember, 1866,  sold  and  conveyed  to  the  appellant,  Robert  Hume, 
his  farm  in  Grant  county  containing  about  192  acres  of  land  for 
the  sum  of  $12,000,  which  was,  by  the  contract,  to  be  applied  and 
paid  by  Hume,  first,  to  the  satisfaction  of  a  balance  Nichols  owed 
him  upon  accounts  of  $1,500  and  to  reimburse  himself  in  the  sum 
of  $5,000,  which  he  had  advanced  for  Nichols  on  the  price  of 
tobacco  held  by  him  on  speculation,  thus  making  Hume's  own 
debt  to  be  retained  $6,500,  and  the  residue  of  $5,500  on  debts  of 
Nichols  on  his  acceptance  of  bills  in  banks  of  which  $5,000  was 
paid-  by  Hume  in.  satisfaction  of  a  bill  discounted  at  the  First 
National  Bank  in  Coveington  payable  at  the  Merchants  National 
Bank  of  Cincinnati,  dated  the  16th  of  November,  1866,  and  to 
be  due  at  90  days,  drawn  by  S.  C.  Sayers,  payable  to  and  en- 
dorsed by  J.  C.  Sayers,  and  accepted  by  Nichols,  and  the  balance 
of  $500  Hume  agreed  to  pay  on  a  bank  debt  on  which  other  parties 
were  bound  as  sureties. 

It  appears  also  that  about  the  same  time  Nichols  gave  an  order 
to  said  J.  C.  Sayers,  on  his  commission  merchant  in  Cincinnati, 
for  the  balance  of  the  proceeds  of  his  pork  in  the  merchant's  hands 
to  partially  indemnify  said  J.  C.  and  S.  C.  Sayers  as  his  sureties 
in  a  debt  in  the  Farmers  Bank,  of  $3,500,  and  that  upon  this 
order  Sayers  received  $1,155.21-100  which  he  paid  on  the  debt 
in  bank. 

In  these  consolidated  suits,  said  sale  and  conveyances  to  Himie, 
and  the  order  to  Sayers  for  the  proceeds  of  pork,  as  well  as  certain 
other  dispositions  made  by  Nichols  of  his  property,  were  alleged 
by  Kankin  &  Warner  and  others  to  have  been  made  by  Nichols  in 
contemplation  of  insolvency,  and  with  the  design  to  prefer  the  ap- 
pellants and  others  in  their  debts  and  liabilities  for  Nichols,  as 
his  sureties  to  the  exclusion  of  his  other  creditors  (Revised  Stat- 
utes, 553),  and  the  court  below  having  so  decided,  and  adjudged 
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that  a  distribution  should  be  made  of  the  estate  of  Nichols,  among 
his  creditors,  as  directed  by  the  statute  in  such  cases,  said  Hume 
and  J.  C.  and  S.  C.  Sayers  have  appealed  to  this  court 

That  Nichols  was  fully  aware  of  his  insolvency  at  the  date  of 
said  transaction  is  admitted  in  his  answer,  and  proved  by  him  in 
his  deposition,  and  from  his  own  testimony,  and  tiie  other  e^vidence 
conducing  to  explain  his  intentions  and  objects  in  making  the 
dispositions  of  his  property,  which  necessarily  gave  to  the  appel- 
lants an  advantage  over  his  other  creditors,  the  judicial  conclusion 
is,  we  think,  irresistable,  that  they  were  made,  as  alleged,  with 
the  design  to  prefer  the  parties  so  to  be  benefitted  thereby  to  the 
exclusion  of  the  other  creditors  of  Nichols. 

But  it  is  contended  for  the  appellant,  Hume,  that  he  occupies 
the  position  of  a  bona  fide  purchaser,  for  a  valuable  consideration, 
paid  without  notice  of  the  insolvency  of  Nichols,  and  should 
therefore  be  protected  in  his  purchase,  or  have  a  lien  on  the  land 
for  his  payments  in  excess  of  his  own  debts  against  Nichols,  al- 
though  the  latter  may  himself  have  designed,  by  the  sale  and 
conveyance,  to  prefer  him  to  the  exclusion  of  other  creditors.  But 
without  deciding  what  might  be  the  effect  of  Hume's  payments 
under  his  purchase,  if  the  same  were  made  without  any  knowledge, 
either  of  the  insolvency  of  Nichols,  or  his  intention  thereby  to 
is,  we  think,  irresistable,  that  they  were  made,  as  alleged,  with 
circumstances  disclosed  in  this  record,  to  conclude,  that  Hume 
did  not  act  in  ignorance  of  Nichols'  pecuniary  condition,  nor  with- 
out participation  in  the  design  which  prompted  him  to  sell  the  land. 

Although  Hume  did  not  reside  in  Orant  county,  he  appears  to 
have  possessed  peculiar  advantages  of  knowing  Nichols  condition, 
and  was  largely  interested  in  being  so  informed.  That  intimate 
business  and  personal  relations  existed  between  them,  is  manifest. 
Hume  did  know  by  his  connection  with  the  Farmers  Bank  that 
Nichols  was  very  largely  indebted  to  that  institution,  his  relations 
exclude  his  other  creditors,  we  are  constrained  by  the  facts  and 
on  speculation,  must  in  their  very  nature  have  apprised  Hume  of 
the  heavy  losses  and  consequent  embarrassments  of  Nichols,  result- 
ing from  that  unfortunate  adventure;  and  while  it  had  been 
known  in  Covington  and  in  Grant  county  for  twelve  months  that 
Nichols'  pork  speculations  were  proving  so  disastrous,  as  in  some 
degree  to  impair  his  credit  and  ability  to  renew  his  debts  in  banks, 
'  and  he  was  being  dunned  and  sued  for  his  debts  without  the  ability 
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to  pay  with  promptness  as  he  had  previously  done,  it  is  diflScult  to 
perceive  how  a  careful  business  man,  as  Hume  is  shown  to  be, 
residing  in  Covington,  where  Nichols  was  well  known,  could  under 
all  the  circumstances  have  been  in  ignorance  of  his  condition,  and 
the  reasons  which  appear  to  have  influenced  him  in  disposing  of 
his  property ;  and  in  our  opinion  Hume  was  so  advised,  and  made 
the  purchase  because  the  sale  to  him  operated  to  prefer  him,  as 
to  the  payment  of  his  debt,  to  the  exclusion  of  the  debtor's  other 
creditors* 

It  is  further  insisted  for  the  appellants  that  the  judgment  is 
erroneous  in  not  adjudging  that  they  were  entitled  by  substitution 
to  the  right  of  the  banks,  as  against  the  estate  of  Nichols,  but 
although  it  seems  that  they  are  entitled  to  be  so  substituted,  we  do 
not  construe  the  judgment  as  denying  them  that  right  in  the  dis- 
tribution of  the  estate  of  Nichols  yet  to  be  made. 

Wherefore,  the  judgment  is  affirmed. 

Fisks,  for  appellants. 

Carlisle  &  O'Hara,  Rankin,  for  appellees. 


John  G.  Mobton  t;.  W.  C.  Lanqley. 

Lands   and   Conveyances— Lien  not   Reserved  in  Deed— Snit  to  collect— Lis 
Pendens  Purchaser. 

John  G.  Morton  purchased  of  J.  R.  Cargile  a  tract  of  land  for  a  recited 
consideration  of  $1,800.  Cargile  had  purchased  the  land  of  W.  G.  Langley 
for  $8,486,  payable  in  three  notes,  accepting  a  bond  for  title  therefor, 
and  when  the  first  note  became  due  a  payment  of  some  $700  was  made, 
and  to  enforce  the  collection  of  balance  of  said  note  a  suit  in  equity 
by  default  produced  a  judgment  for  the  sale  of  enough  of  the  land  to 
satisfy  the  amount.  Default  being  made  on  the  second  note  a  like  suit 
was  filed.  John  G.  Morton,  before  his  purchase  from  Cargile,  was 
appointed  commissioner  by  the  court  to  sell  the  land  under  the  judg- 
ment, and  at  the  time  of  his  Purchase,  told  a  witness  Coz,  that  he 
would  sell  him  the  land,  if  he  would  take  such  title  as  he  got  from  Car- 
gile. Langley  had  made  a  deed  to  Cargile  reciting  "that  Cargile  has 
fully  complied  with  the  requirements  of  said  bond''  and  retained  no  lien 
therein  for  the  purchase  money.  This  he  claims  by  amended  petition 
to  have  been  a  mistake  in  drafting  as  none  of  the  purchase  money  but 
the  $700  was  paid.    Held,  that  Morton  was  lis  pendens  purchaser  with 
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actual  notice  of  the  existence  of  the  suit  and  its  objects,  having  been 
appointed  to  carry  out  the  judgment  of  the  court,  and  by  his  own  volun- 
tary act  trying  to  defeat  the  judgment  he  was  ordered  to  execute. 

APPEAL  FEOM  HOPKINS  CIRCUIT  COUET. 
May  23,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

On  the  29th  of  May,  1860,  appellee  sold  to  one  John  K.  Cargile 
a  tract  of  about  309  acres  of  land  in  Hopkins  county  for  $3,436 
in  three  equal  installments,  the  first  due  the  1st  of  January,  1861, 
the  other  two  due  the  1st  of  January,  1862  and  1863,  respectively, 
and  bearing  interest  from  the  1st  of  January,  1861. 

Seven  hundred  and  forty  74-100  dollars  were  paid  and  credited 
on  the  note  due  the  1st  of  January,  1861,  fourteen  days  after  its 
maturity,  and  for  the  residue  thereof  an  action  was  brought  in 
equity  on  the  10th  of  April,  1861,  to  coerce  payment  by  an  enforce- 
ment of  the  vendor's  lien  by  a  sale  of  as  much  of  the  land  as  would 
be  necessary  for  that  purpose.  Cargile  failed  to  answer,  although 
process  was  served  upon  him,  and  on  the  30th  of  May,  1863,  the 
petition  was  taken  for  confessed,  and  a  judgment  rendered  for  the 
relief  sought;  but  no  sale  was  made,  nor  does  it  appear  that  said 
judgment  has  ever  been  satisfied. 

The  two  notes,  for  the  remaining  installments,  having  matured ; 
in  June,  1863,  another  equitable  action  was  instituted  by  appellee 
in  the  Hopkins  circuit  court  to  collect  them  by  an  enforceinent 
of  his  lien,  and  on  the  4th  of  December,  1863,  Cargile,  the  defend- 
ant, filed  his  answer  in  the  last  action,  admitting  the  execution  of 
the  notes  for  part  of  the  purchase  money  for  the  land  sold 
to  him  by  Langley,  for  which  he  alleges  he  has  the  title  bond  of 
the  latter,  binding  him  to  convey  said  land  with  covenant  of  general 
warranty,  which  bond  he  professes  to  file,  but  which  is  not  in  the 
transcript  before  us.  He  also  alleges  that  a  portion  of  said  land, 
the  number  of  acres  he  professes  to  be  unable  to  state,  is  claimed 
and  held  adversely  to  the  claim  of  his  vendor,  and  that  he  has  not 
a  good  and  sufficient  title  to  said  land,  and  cannot  therefore  make 
him  a  title.  He  furthermore  states  that  previous  to  the  institution 
of  the  suit  for  the  first  installment,  he  paid  to  appellee  the  sum  of 
two  hundred  and  twenty  dollars  in  addition  to  the  amount  credited 
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the  note,  for  which  he  promised  a  credit,  but  that  he  had  failed 
^ive  him  the  credit,  and  asks  a  credit  therefor  in  this  case.  He 
ally  prays  for  an  exhibition  of  appellee's  title,  and  if  he  cannot 
►w  a  title  regularly  derived  from  the  Commonwealth,  he  prays 
it  the  contract  may  be  rescinded  on  equitable  terms, 
rhe  two  actions  were  consolidated  on  the  31st  of  May,  1864,  by 
•eement,  and  continued  until  the  next  term  of  the  court.  No 
er  step  seems  to  have  been  taken  in  the  cause  until  the  25th  of 
ly,  1865,  when  Cargile  filed  an  amended  answer,  in  which  he 
3ges  that  he  was  the  sheriff  of  Hopkins  county  for  tlie  years 
S7  and  1858,  and  in  1857  he  appointed  appellee  his  deputy,  that 
was  then  qualified,  and  continued  to  act  in  that  capacity  until 
I  fall  of  1858,  and  while  so  acting,  the  tax  books  for.  said  county 
re  placed  in  his  hands  to  collect  the  taxes,  and  he  did  collect  a 
ge  amount  of  revenue  tax,  county  levies  and  fee  bills,  which 
re  also  put  in  his,  said  deputy's^  hands  to  collect;  the  whole 
ount  thus  collected,  he  says,  he  is  unable  to  state;  but  charges 
:o  be  as  much  as  six  thousand  dollars.  He  further  alleges  that 
»ut  the  15th  of  March,  1859,  they  attempted  to  make  a  settlement 
the  house  of  the  appellee,  in  the  absence  of  the  tax  books,  taking 

statement  as  the  basis  of  said  settlement,  and  he  then  repre- 
ited  that  he  had  only  collected  about  two  thousand  dollars, 
ich  sum  was  all  he  then  accounted  for;  the  statement  of  ac- 
mts  was  made  out  by  Roland  Gooch,  and  left  in  possession  of 
>ellee,  consequently  he  was  unable  to  file  them ;  that  at  that  time 
believed  the  settlement  was  correctly  made,  relying  implicitly 
the  representations  of  appellee  in  relation  thereto;  but  since 
n  his  attention  has  been  called  to  said  tax  books,  and  he  has 
covered  that  the  representations  of  appellee  were  untrue,  that 
tead  of  two  thousand  dollars  collected  by  him,  he  had  collected 
r  six  thousand  dollars,  and  that  he  owes  to  him,  said  Cargile, 
ir  thousand  dollars,  which  sum  he  pleads  as  an  off-set  against 

demand  of  appellee.  And  on  the  same  day,  appellant  was  sub- 
uted  as  commissioner,  to  execute  the  judgment  rendered  in  the 
mer  action,  in  place  of  Samuel  Morton,  the  commissioner  first 
)ointed,  he  having  died. 

^bout  the  13th  of  February,  1864,  as  may  be  assumed  from  the 
dficate  of  acknowledgement,  appellee  executed  a  deed  without 
e  to  Cargile  his  vendee  for  the  land,  in  which  he  recites  that 
the  29th  of  May,  1860,  he  executed  to  Cargile  a  bond  for  the 
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oonyejance  of  a  certain  tract  of  land  in  Hopkins  county,  which  is 
more  particularly  described  by  reference  to  the  deed  of  his  vendor 
to  him,  and  then  recites : 

"for  which  the  said  Cargile  agreed  by  his  three  several 
promissory  notes  to  pay  to  the  said  Langley  the  sum  of 
$3,486,  the  first  note  due  January,  1861,  for  $1,146.38  1-3, 
on  the  payment  of  the  first  note  Cargile  was  to  have  pos- 
session. The  second  note  for  the  same  amount  as  the  first 
and  due  the  1st  of  January,  1862,  bearing  interest  from 
the  18th  of  January,  1861.  The  third  note  for  the  same 
amount  as  the  second,  and  due  the  1st  of  January,  1863, 
bearing  interest  from  the  1st  of  January,  1861. 

"Now  for  and  in  consideration  that  the  said  Cargile  has 

fully  complied  with  the  requirements  of  said  bond,  I  have 

this  day  granted,  bargained  and  sold,  and  doth  by  these 

presents,  grant,  bargain,  sell  and  convey  unto  the  said 

Oargile,  his  heirs,  &c.,  the  land  described  in  said  bond,"  &c ; 

the  boundary  is  then  given,  and  it  concludes  with  a  covenant  of 

general  warranty.     It  was  acknowledged  by  the  grantor  and  his 

wife  before  the  clerk  of  the  Hopkins  county  court,  and  recorded 

in  his  office. 

On  the  11th  of  October,  1865,  Cargile  conveyed  the  land  to 
appellant  for  the  recited  consideration  of  eighteen  hundred  dollars, 
"the  amount  paid  by  the  party  of  the  second  part  to  Bow- 
land  Gooch,  for  money  paid  by  said  Gooch  as  security  of 
the  party  of  the  first  part  in  his  official  covenant  as  sheriff 
of  Hopkins  county  to  the  State  of  Kentucky,  being  balance 
of  revenue  of  Hopkins  county,  owing  to  the  State  of  Ken- 
tucky, by  said  party  of  the  first  part,  for  which  the  party 
of  the  second  part  has  delivered  to  the  party  of  the  first 
part  an  order  drawn  by  said  Gk)och  for  same," 
&c,  and  warranted  the  title  thereto. 

After  the  execution  of  said  deed,  at  the  May  term  of  the  court, 
1866,  appellant  filed  his  petition  to  be  made  a  defendant  to  the 
action,  setting  up  his  purdiiase,  and  conveyance,  and  in  obedience 
to  an  order  of  the  court,  he  was  made  a  defendant,  and  his  petition 
taken  as  his  answer — in  which  he  avers  he  paid  the  price  for  the 
land  as  recited  in  the  deed;  that  he  made  the  purchase  in  good 
faith,  believing  that  Oargile  had  a  perfect  title  to  the  land,  ac- 
quired by  a  deed  from  Langley  dated  13th  of  February,  1864, 
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duly  acknowledged,  and  admitted  to  record  in  the  proper  office, 
who  is  seeking  to  subject  the  same  to  a  claim  for  the  purchase 
money;  but  that  he  is  advised  he  has  no  lien  on  the  land,  and  no 
right  to  subject  it  to  the  payment  of  the  debt  claimed;  that  the 
deed  to  Cargile  was  executed  long  after  all  the  purchase  money 
had  become  due,  and  no  lien  was  retained  on  the  land  for  its  pay- 
ment, and  therefore  asks  that  the  petition  be  dismissed  so  far  as 
it  seeks  to  enforce  a  lien  on  the  land  for  the  debt  therein  claimed, 
and  prays  for  all  appropriate  relief. 

The  deed  from  Langley  and  wife  to  Cargile,  and  from  Cargile 
and  wife  to  Morton,  are  filed  as  parts  of  said  petition. 

Appellee  filed  an  amendment  to  his  former  petitions,  in  which 
he  alleges  that  in  writing  the  deed  from  himself  and  wife  to  Car- 
gile, the  words, 

^'Now  for  and  in  consideration  that  the  said  Cargile  ^has  . 
fully  complied  with  the  requirements  of  said  bond,'  were 
inserted  and  written  through  mistake,  and  under  a  misap- 
prehension of  what  words  would  be  necessary  and  proper, 
under  the  statute  law  of  this  State,  to  retain  a  lien  on 
the  land  for  the  purchase  money,  as  the  said  plaintiff  had 
before  the  said  deed  was  written  proposed  in  the  petitions 
in  the  cause  to  do.  Instead  of  the  said  words,  there  should 
have  been  written,  "Now,  for  and  in  consideration  that  the 
said  Cargile  shall  fully  comply  with  the  requirements  of 
said  bond.' 

^'The  said  mistake  or  error  occurred  in  this  way:  The 
plaintiff  was  ready  and  willing  to  make  defendant-  Cargile 
a  deed  as  proposed  in  his  petitions,  and  had  a  conversation 
with  his  then  only  counsel  A.  K.  Bradley,  Esqr.,  as  to 
doing  so,  in  which  his  said  counsel  told  him  that  in  writing 
the  deed  he  must  state  distinctly  the  amount  of  purchase 
money  remaining  unpaid,  and  let  the  deed  be  made  in 
consideration  of  defendant  Cargile's  subsequent  compliance 
with  the  terms  of  his. contract." 
The  deed  was  not  written  by  his  attorney,  but  by  a  deputy  clerk, 
and  that  he  told  him  to  write  the  deed  in  compliance  with  the 
bond  retaining  a  lien  on  the  land,  but  he  did  not  observe  the  in- 
accuracy in  the  language  of  the  deed,  nor  did  his  attorney,  until 
just  at  tiie  time  said  amendment  was  tendered ;  that  said  deed  is  not 
written  in  conformity  to  their  contract,  nor  are  its  recitals  true,  if 
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it  be  construed  to  mean  that  the  purchase  money  for  the  land  is 
paid ;  it  was  certainly  not  his  intention  in  making  the  deed  to 
acknowledge  that  the  price  for  the  land  was  paid,  or  to  waive  his 
lien  therefor,  all  of  which  is  and  was  well  known  to  Cargile,  and 
any  effort  to  give  to  said  deed  such  effect  is  fraudulent  on  his 
part.  That  he  is  insolvent,  and  if  he  shall  be  successful  in  defeat- 
ing plaintiff's  claim  to  a  lien  on  the  land,  the  debt  will  be  lost. 

That  Morton  when  he  accepted  said  order  drawn  by  Cargile  on 
him  in  favor  of  Gooch,  well  knew  the  purchase  money  was  not  paid 
for  the  land,  and  that  appellee  was  by  his  action,  then  pending, 
endeavoring  to  coerce  payment  by  the  enforcement  of  his  lien,  that 
he  has  not  in  fact  paid  Gooch  any  money  for  the  land,  and  that 
the  true  agreement  between  the  parties  thereto  in  relation  to  the 
payment  is  that  he  is  only  to  pay  in  the  event  he  shall  be 
successful  in  resisting  the  asserted  lien  of  appellee,  on  the  final 
determination  of  the  suit,  and  that  the  arrangement  is  an  effort 
on  the  part  of  Cargile  fraudulently  to  prefer  Gooch  over  the  rest 
of  his  creditors. 

Morton  in  his  answer  to  this  amended  petition,  denies  that  the 
words  importing  that  Cargile  had  complied  with  his  undertakings 
set  forth  in  the  title  bond  as  inserted  in  the  deed  from  Langley 
to  Cargile,  were  inserted  by  mistake,  or  under  a  misapprehension 
of  what  words  were  necessary  to  retain  a  lien  on  the  land  under 
the  statute  of  the  state,  and  charges  that  the  deed  was  written  by 
the  draftsman  as  directed  by  Langley  himself,  neither  he  nor 
Cargile  being  present,  and  denies  that  any  instructions  were  gi\  en 
at  the  time  the  deed  was.  written,  that^  it  should  be  writen  so  as 
to  retain  a  lien  on  the  land  for  the  unpaid  price.  He  denies  any 
knowledge  on  the  subject  of  whether  the  recitals  in  said  deed  are 
true,  or  false,  but  insists  that  even  if  he  knew  them  to  be  false, 
that  fact  could  confer  no  right  on  Langley  which  he  failed  to 
reserve  and  secure  to  himself  in  his  deed.  As  to  the  knowledge 
of  Cargile  on  the  subject  of  the  payment  of  the  purchase  money, 
or  the  intention  of  Langley  in  making  the  deed,  he  denies  any 
information,  or  belief  in  relation  thereto,  and  professes  to  know 
only  what  the  deed  shows  on  its  face ;  alleges  that  he  purchased  in 
good  faith,  relying  that  the  deed  manifested  a  clear  title  in  his 
vendor,  free  from  all  encumbrances,  reiterates  the  statement  of 
the  indebtedness  of  Cargile  to  Gooch  in  the  sum  of  $1,800,  for 
which  the  former  drew  on  him  in  favor  of  the  latter,  and  he 
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executed  his  bond  to  Gooch  for  $1,350,  to  be  paid  when  he  could 
effect  a  sale  of  the  land,  and  that  no  other  agreement,  or  under- 
standing, was  ever  made  in  relation  thereto ;  that  Cargile  is  fully- 
discharged  from  his  indebtedness  to  Gooch,  and  he  is  bound  to 
event  that  he  succeeds  in  defeating  Langley  in  his  efforts  to  sub- 
ject the  land  to  his  debt,  or  that  Gooch  was  to  refund  the  money 
in  case  he  lost  the  land.  Denies  that  in  making  the  conveyance 
to  him  Cargile  intended  to  prefer  Gooch  over  the  residue  of  his 
creditors,  or  if  he  had  any  such  purpose,  he  was  ignorant  of  it. 
And  charges  that  all  statements  and  allegations  in  the  amended 
him  for  said  $1,350,  and  after  a  reasonable  time  shall  have  elapsed 
for  him  to  sell  said  land,  he  will  be  compelled  to  pay  him  the 
last  named  sum.  That  $1,800,  taking  into  consideration  the  con- 
dition of  the  country  was  near,  or  at  least  closely  approximated, 
the  value  of  said  land ;  denies  that  he  is  only  to  pay  Gooch  in  the 
petition  inconsistent  with  said  answer  are  untrue,  and  demands 
proof  of  the  same. 

Cargile  in  his  answer  denies,  that  there  was  any  mistake  in 
writing  the  deed  of  Langley  to  himself,  or  that  the  words  proposed 
in  the  amended  petition  should  have  been  inserted  in  the  deed, 
instead  of  those  which  were  inserted.  That  he  knew  nothing  of 
the  instructions  alleged  to  have  been  given  by  Langley's  attorney, 
to  him,  as  to  how  the  deed  should  be  written,  and  did  not  know  by 
whom  it  was  written,  until  he  saw  Campbell's  deposition  in  the 
case;  denies  that  the  draftsman  was  instructed  to  write  the  deed 
so  as  to  retain  a  lien  on  the  land.  That  the  deed,  as  he  alleges 
clearly  expresses  the  intention  of  the  grantor  therein,  and  does 
not  conflict  with  any  understanding,  or  agreement  between  the 
parties  thereto,  and  denies  all  fraud  charged  against  him;  denies 
he  is  then  indebted  in  any  sum  to  said  Rowland  Gooch,  for  money 
paid  for  him  as  his  surety.  Alleges  that  the  sum  paid  by  Morton 
at  the  time  he  purchased,  was  near  the  full  value  of  the  land,  and 
that  he  paid  him  the  full  amount  he  agreed  to  pay  for  the  same  by 
accepting  the  order  drawn    in  favor  of  Gooch,  and  says 

"he  denies  that  there  was  any  agreement  between  himself, 
Morton  and  Gooch  on  his  part  to  prefer  Gooch  to  the  plain- 
tiff in  the  payment  of  this  defendant's  debts  at  the  time 
he  made  the  sale  of  the  land  to  Morton,  or  at  any  other 
time." 
On  final  hearing  the  court  below  adjudged  Cargile  was  riot 
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entitled  to  anything  on  his  cross  action,  and  claim  to  a  set-off, 
against  appellee,  and  in  addition  to  the  judgment  for  the  amount 
unpaid  on  the  first  installment,  at  the  May  term,  1863,  of  said 
court  rendered  judgment  against  Cargile  for  the  amount  of  the 
second  and  third  installments,  that  appellee  had  a  lien  on  the  land 
for  the  satisfaction  of  said  judgment,  and  appointed  a  commis- 
sioner to  execute  the  same.  And  from  this  judgment  Morton 
alone  has  appealed,  calling  in  question  only  that  part  of  the  judg- 
ment which  subjects  the  land,  and  not  controverting  the  indebted- 
ness of  Cargile  to  Langley  therefor. 

The  deed  from  La^igley  to  Cargile  recites  correctly  the  amount 
of  each  installment  of  the  purchase  money,  and  the  respective 
periods  at  which  they  matured ;'  but  at  the  date  of  the  deed,  all 
the  installments  were  past  due,  the  last  one  having  matured  more 
than  12  months  before  that  time,  and  the  fact  that  they  were 
unpaid  was  not  stated,  nor  was  there  any  lien  reserved  on  the 
land  in  express  terms  in  the  deed.  So  that,  looking  to  the  deed 
alone,  without  regard  to  the  extraneous  facts,  and  circumstances, 
disclosed,  under  the  26th  sec.  Chap.  80,  2  R.  S.,  230,  and  the 
exposition  given  to  that  section  by  this  court  in  Chapman,  &c.,  vs. 
Stockwell,  18  B.  M.,  p.  650,  the  inevitable  conclusion  would  be, 
that  the  vendor  had  by  the  recitals  in  his  deed  lost  his  lien.  But 
when  he  made  the  deed,  and  the  same  was  recorded,  he  was  prose- 
cuting this  action  to  enforce  his  lien.  Cargile  in  his  answer  then 
on  file  claimed  to  have  paid  of  the  purchase  money  only  $225 
more  than  the  amount  for  which  he  was  credited — charged  that 
appellee  had  no  title  to  the  land,  that  a  part  of  it  was  held  by 
another,  adversely  to  him,  and  called  upon  him  for  an  exhibition 
of  his  title.  In  a  little  over  two  months  after  this  answer  was 
filed,  induced  thereto  by  the  allegations,  that  he  had  no  title  per- 
haps, appellee  made  and  acknowledged  the  deed,  and  failed  to 
exhibit  his  derivation  of  title.  But  whether  the  reason  assigned 
for  making  the  deed  be  the  correct  one  or  not,  it  would  be  incon- 
sistent and  irrational  to  conclude  that  he  intended  thereby  to  waive 
or  release  his  lien  on  the  land.  His  intention,  however,  could  not 
intervene  to  deprive  appellant  of  any  legal  rights  fairly  acquired 
under  said  deed. 

More  than  one  year  after  said  deed  was  acknowledged  Cargile 
filed  an  amended  answer  setting  up  other,  and  a  totally  different 
defense,  from  that  presented  in  his  original  answer ;  but  made  no 
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ition  of  the  deed  of  which  it  may  be  presumed  he  had  notice, 
did  not  waive  the  objections  made  by  him  in  his  former  answer 
he  title.  Nor  is  there  any  evidence  that  he  accepted  said  deed, 
)re  he  conveyed  the  land  to  appellant,  who  had  been  previously 
ointed  commissioner  to  execute  the  judgment  for  the  first  in- 
Iment,  and  who  had  actual  notice  of  the  pendency  of  this  suit 
he  time  the  deed  was  made  to  him,  as  he  told  the  witness  Cox, 
offered  to  sell  the  land  to  Cox,  if  he  would  take  such  title 
le  got  from  Cargile. 

loreover,  his  deed  recites  that  it  was  made  "in  consideration 
U,800,  paid  by  him  to  Oooch/'  and  in  his  petition  to  be  made 
sfendant  to  the  action,  and  which  was  taken  as  his  answer,  he 
es  the  consideration  for  the  land  was  "$1,800  as  recited  in  the 
i/'  But  in  his  amended  answer,  or  rather,  his  answer  to  the 
»nded  petition  of  appellee,  he  says  that  Gooch  and  Cargile 
le  a  settlement,  and  Cargile  fell  in  his  debt  $1,800. 

"That  Gooch  drew  an  order  on  Cargile  for  said  sum, 
and  Cargile  agreed  to,  and  did  convey  the  tract  of  land  to 
this  defendant  for  said  sum  and  this  defendant  executed 
his  bond  to  Gooch  for  $1,350  to  be  paid  when  this  defend- 
ant could  effect  a  sale  for  said  land." 
J  last  sum  stated  as  the  consideration  is  $450  less  than  that 
ed  in  the  petition  before  referred  to,  and  than  that  recited  in 
deed,  and  no  reason  assigned  for  reducing  the  price,  no  money 
laimed  to  have  been  paid,  and  why  Gooch  was  willing  to  reduce 
debt  $450,  when  appellant  was  bound  to  pay  the  full  amoimt,  is 
attempted  to  be  explained  in  the  answer ;  and  the  smaller  sum 
nly  to  be  paid  when  a  sale  of  the  land  can  be  effected,  and  that, 
nay  be  assumed  from  the  evidence  of  Cox,  to  a  purchaser  who 
billing  to  take  such  title  as  he  got  from  Cargile  as  the  bond 
ch  he  says  he  executed  to  Gooch  is  not  produced,  and  nothing 
novm  of  its  contents  except  what  is  said  of  it  in  the  answer. 
^he  price  for  the  land  as  admitted  in  the  last  answer,  and  for 
ch  he  says  he  gave  his  bond,  if  paid,  is  only  about  $200  over 
one-third  of  the  price  that  Cargile  contracted  to  pay  appeUee 
it,  and  the  effort  to  prove  that  $1,800  approximated  a  fair 
se  wholly  fails ;  the  evidence  very  decidedly  preponderates  that 
'as  inadquate  by  other  witnesses  than  Cox,  and  he  proves  that 
e  short  time  before  the  date  of  the  deed  to  appellant,  Cargile 
the  one-half  of  the  tract  for  $20  per  acre,  making  $3,090  for 
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one-half,  and  the  sale  was  not  consummated  only  because  Cargile 
could  not,  or,  rather,  did  not  take  the  proper  steps  to  make  the 
purchaser  a  good  title. 

The  transaction  is  not  what  it  purports  to  be  on  the  face  of  the 
deed,  the  evidence  is  far  from  satisfactory;  indeed,  there  is  no 
evidence,  that  Cargile  owed  Gooch  anything,  and  it  seems  that 
Gooch  and  appellant  are  volunteers  coming  in,  to  aid  Cargile  to 
remove  the  land  from  the  reach  of  appellee,  and  prevent  him  from 
collecting  a  just  debt — and  in  that  attitude  the  chancellor  cannot 
favor  appellant,  but  will  have  him  to  take  under  his  deed  what 
may  be  left  after  paying  appellee  his  debt. 

In  this  view  of  the  case,  it  is  not  necessary  to  decide  the  effect 
of  the  alleged  mistake  in  writing  the  deed.  But  it  is  proper  to 
add  that  appUant  is  a  lis  pendens  purchaser  with  actual  notice  of 
the  existence  of  the  suit  and  its  objects,  was  appointed  to  carry 
out  the  judgment  of  the  court,  and  by  his  o^vn  voluntary  act  at- 
tempting to  defeat  the  very  judgment  he  was  ordered  to  execute. 
His  attitude  is  such  as  to  preclude  him  from  presenting  any 
obstacle  in  the  way  of  appellee.  Wherefore,  the  judgment  is 
affirmed. 

A.  K.  Bradley  J  Cissell  &  Vance  &  Gordon,  for  appellant. 
Lindseys,  Yeaman,  for  appellee. 
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James  McMillan  v.  Talton  Tubpin  &  Willis. 

s  and  Conveyances — Restitution — ^Parties  to  Suit — Pro  Forma  Defendant 
lot  Barred. 

In  a  suit  by  a  plaintiff  for  specific  performance  and  conveyance 
Lgainst  the  holder  of  the  record  title  to  land,  the  joining  of  a  defendant 
^ro  forma  who  claimed  an  equity  therein,  does  not  bar  him  of  a  right  to 
me  his  co-defendant  for  a  restitution,  it  being  shown  that  the  suit 
)y  plaintiff  was  for  the  absolute  title  to  the  land  in  controversy,  the 
^-defendant  being  a  mere  holder  in  trust. 


The  co-operating  with  the  plaintiff  by  such  defendant  for  the  purpose 
>f  settling  who  was  entitled  to  the  possession  of  the  land,  would  not, 
t>y  cross  pleading  or  otherwise,  be  an  assertion  of  a  claim  against  the 
[!o-defendant  for  that  equity  which  he  would  have  no  right  to  demand 
inless  the  plaintiff  failed  in  enforcing  the  executory  sale  t(  him,  and 
ivould  not  bar  such  equity,  asserted  in  a  separate  suit. 

APPEAL  FBOM  MADISON   CIRCUIT  COUBT. 
June  5,  1868. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

Q  the  case  of  McBane  vs.  Tiirpin  &c.  this  court  adjudged  that 
Lilian  had  paid  $275  of  the  consideration  of  $300  which  Tiir- 

bound  himself  to  pay  to  Baxter  for  the  20  acres  of  laud, 
ch  he  bought  for  McMillan  and  the  residual  $25  having  been 
e  paid  to  Turpin  for  McMillan's  benefit.  Turpin  has  been 
ibursed  the  whole  $300.  The  land,  therefore,  which  he  sold 
i^illis  for  $500  cost  him  nothing,  but  was  paid  for  by  McMillan 
er  a  verbal  assurance  that  the  land  was  bought  for  him  and 
Id  be  conveyed  to  him.  Consequently  it  is  evident  that,  as 
he  fraudulent  conduct  of  Turpin  in  selling  the  land  to  Willis, 
consideration  of  the  payment  of  the  $300  by  McMillan  failed, 
s  entitled  to  restitution. 

re  cannot  concur  with  the  circuit  court  in  the  opinion  that 
Lilian's  right  to  restitution  is  barred  by  the  fact  that  he  was  a 
aidant  to  the  suit  of  McBane  vs.  Turpin  &  Willis  for  the  title, 

did  not  assert  a  claim  to  restitution  in  that  suit.     As  vendor 
27 
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to  McBane  he  was  a  proper  party,  so  far  as  title  was  involved, 
and  was  therefore  made  a  party  pro  forma.  The  only  litigation 
in  that  case  was  concerning  McBane's  right  to  a  decree  for  the 
legal  title,  and  McMillan  expecting  that,  if  McBane  should  suc- 
ceed in  procuring  the  legal  title,  he  would  pay  him  the  $500  for 
which  he  had  sold  him  his  equity,  and  co-operating  with  McBane 
for  that  purpose  only,  did  not,  by  cross  pleading  or  otherwise, 
assert  any  claim  against  Turpin  for  what  he  would  have  no  appar- 
ent right  to  demand,  unless  McBane  failed  in  enforcing  the  execu- 
tory sale  to  himself  or  should  be  required  to  pay  Willis.  Under 
these  circumstances,  McMillan's  non-litigation  of  his  contingent 
title  to  restitution  which  seemed  to  depend  on  Turpin's  success 
in  that  case,  should  not  bar  his  equity  as  now,  for  the  first  time, 
asserted  and  especially,  as  during  the  pendency  of  that  case  Willis, 
for  Turpin,  paid  McMillan  $235  which  seems  to  have  lurked  him 
into  false  and  delusive  confidence. 

In  his  amended  petition  McMillan  alleged  that  the  said  sum  of 
$235  was  all  that  he  had  ever  recovered.  And  that  allegation  was 
tacitly  admitted.  That  payment  left  $65  of  the  $300  still  due, 
with  interest,  from  the  time  that  McBane  got  the  possession  of  the 
land.  And  to  this  extent  we  think  that  the  appellant  is  entitled 
to  relief. 

Wherefore,  the  judgment  dismissing  his  petition  is  reversed, 
and  the  cause  remanded  for  such  decree  against  Turpin  as  herein- 
before indicated. 

(See  opinion  of  McBane  vs.  Turpin,  Vol.  1,  Ky.  Opinions,  142.) 

Turner,  for  appellant, 
Burnam,  for  appellee. 
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John  B.  Gates  v.  S.  Johnson  et  al. 

mtractt— Building  Court  House — County  Judge  as  Contractor— Pleading— 
Answer. 

While  the  official  duties  of  the  presiding  Judge  of  the  County  Court, 
require  that  he  should  participate  actively  in  arranging  for  the  erection 
of  the  public  buildings  of  the  county,  appointment  of  necessary  com- 
mittees thereon,  and  to  guard  the  interests  of  the  people  of  the  county 
in  general  and  a  proper  sense  of  propriety  should  therefore  restrain 
him  from  becoming  a  contractor  for  the  erection  of  these  public  works, 
where  his  interests  would  conflict  with  his  official  duties,  a  successful , 
bidding  for  and  securing  such  a  contract  by  him  should  be  allowed  to 
stand,  where  there  is  no  statutory  inhibitation  agcinst  a  county  judge, 
nor  the  pleadings  show  that  he  derived  any  advantage  from  his  official 
position  nor  anything  unfair  in  awarding  the  contract,  nor  a  more 
advantageous  one  could  have  been  made  with  others,  and  where  the  con- 
tract made  was  approved  by  the  justices  of  the  county  court. 

ime. 

Such  failure  to   make  the  answer  to  the  suit   a  good  defense,  was 
properly  refused  when  offered  to  be  filed  in  the  court  below. 

APPEAL   FROM    LARUE    CIRCUIT    COURT. 
January  24,  1868. 

Opinion  of  the  Gourt  by  Judge  Peters: 

The  only  question  presented  by  this  appeal  is  the  propriety  of 
e  ruling  of  the  court  below  in  refusing  to  permit  the  amended 
iswer  tendered  by  appellant  to  be  filed,  which  necessarily  in- 
ilvee  the  inquiry,  whether  the  facts  stated  in  the  amended  answer, 
nstituted  a  defense  to  the  action. 

While  the  ofiicial  duties  of  the  presiding  judge  of  the  county 
urt  required  that  he  should  participate  actively  arranging  for 
B  erection  of  the  public  buildings  of  the  county,  in  the  appoint- 
5nt  of  the  necessary  committee  to  have  the  work  done  in  an 
onomical  manner,  in  the  best  style  according  to  the  means  appro- 
iated  to  the  object,  and  to  guard  the  interests  of  the  people  of 
B  county,  whom  he  in  part  represents,  and  a  proper  sense  of 
opriety  therefore  should  restrain  him  from  becoming  a  contractor 
r  the  erection  of  these  public  works,  where  his  interests  would 
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conflict  with  his  official  duties.  Still  as  there  is  no  statutory  in- 
hibition upon  the  county  judge,  and  as  it  is  not  alleged  that  he 
derived  any  advantage  in  making  the  contract  from  his  official 
position,  nor  that  there  was  anything  unfair  in  the  contract,  or 
that  the  county  could  have  made  a  more  advantageous  contract 
with  any  other  party,  and  as  the  same  was  approved  by  the  justices 
of  the  county  court,  this  court  is  not  authorized  to  say  that  such 
contracts  in  no  case  should  be  allowed  to  stand.  Furthermore  it 
is  not  alleged  in  the  amended  answer  that  appellant  did  not  get 
the  full  benefit  of  his  contract  with  H.  S.  Johnson,  but  from  what 
appears  it  must  be  assumed  that  he  by  virtue  of  that  contract  was 
authorized,  and  permitted  to  proceed  with  the  work,  and  received 
the  price  agreed  to  be  paid  for  the  same  by  the  county  court 
From  what  appears,  therefore,  in  the  answer,  it  is  far  from  being 
manifested  that  the  note  sued  on  was  without  consideration;  but 
from  what  is  alleged  and  what  is  omitted  to  be  alleged  it  must  be 
taken  that  the  note  sued  on  was  executed  upon  a  valuable  considera- 
tion. Wherefore,  as  the  amended  answer  did  not  state  facts  which 
constitute  a  good  defense  to  the  action,  there  was  no  error  in  refus- 
ing to  permit  the  same  to  be  filed,  and  the  judgment  is  therefore 
affirmed, 

Murray  J  Cofer  &  Readj  for  appellant. 
Johnson,  for  appellee. 


Fountain  Rice  v,  R.  H.  Johnson  et  al. 

Husband     and    Wife — Separate    Property — Chattels — Equitable     Doctrine — 
Fraud  on  Creditors. 

The  separate  property  of  the  wife  would  by  law  vest  in  the  husband, 
yet  if  he  does  not  so  regard  it,  but  recognizes  it  as  belonging  to  the 
wife  exclusively,  such  property  would  not  vest  in  him,  this  however 
not  to  be  made  the  instrument  of  defrauding  creditors. 

Same. 

Shortly  after  marriage,  the  husband  being  unable  to  provide  for  him- 
self and  wife,  his  father-in-law  furnished  the  wife  with  the  necessities 
to  start  them  to  house  keeping,  in  addition  to  presenting  her  with 
cows,  a  horse  and  negro  servant.    This  was  afterwards  sold  by  the  hus- 
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band,  the  proceeds  from  which  was  paid  toward  the  purchase  of  a  house 
and  lot.  The  balance  of  $1500,  was  paid  by  the  father-in-law  with  the 
understanding  that  the  Property  was  to  be  secured  for  his  daughters 
use;  but  the  deed  was  made  to  the  husband.  Held,  that  this  would  not 
effect  the  wifes  interest  in  so-far  as  to  subject  the  property  to  the  indi- 
vidual debts  of  her  husband,  except  as  beyond  her  equity. 

APPEAL  FROM  MADISON   CIRCUIT   COURT. 
January  16,  1868. 
Eesponse  by  Judge  Williams  : 

(See  original  opinion,  this  volume.) 

It  would  at  all  times  be  agreeable  to  this  court  to  review  the 
guments  and  points  made  by  counsel,  if  public  duties  and  oir- 
imstances  would  permit,  but  these  do  not;  such  review  and  re- 
onses  are  physically  impossible  compatible  with  the  discharge  of 
ir  already  onerous  oflScial  labor,  therefore,  counsel  should  neither 
ppose  that  their  points  have  not  been  duly  considered  nor  slightly 
garded,  after  considering  the  evidence  and  issues,  the  court 
rites  its  impressions,  generally  without  reviewing  or  responding 

either  side,  and  a  petition  for  a  rehearing  based  upon  the  er- 
neous  presumption  that  the  facts  and  points  have  not  been  seri- 
Lsly  considered  only  adds  largely  to  our  already  vast  labor. 

In  this  case  the  appellant  sought  to  subject  the  house  and  lot 
L  controversy  to  the  payment  of  his  judgment  debt,  which  he  had 
isuccessfuUy  attempted  to  collect  by  execution.  Caperton  as 
ustee  for  Mrs.  Johnson  held  the  legal  title,  and  the  real  question 

as  to  its  liability,  for  whatever  claim  and  equity  she  had  was 
illy  known  to  appellant  when  he  filed  his  petition,  and  not  having 
ijoined  Walker,  the  vendor,  from  conveying  the  legal  title,  the 
luse  must  be  determined  on  the  equities. 

In  the  original  petition  it  is  charged  that  Johnson  paid  Walker, 
e  original  owner,  $500.  This  is  denied  in  the  answer  and  un- 
istained  by  proof.  In  an  amended  petition  it  is  charged  that 
rady  bought  the  lot  by  title  bond  from  Walker  at  $1,500,  and 
lat  he  sold  to  Johnson  at  $2,000,  and  that  Johnson  paid  him 
500.  This  is  denied  in  an  answer  to  it,  and  the  written  endorse- 
lent  on  the  bond,  signed  by  Brady  and  Johnson  is  referred  to  as 
mtaining  the  stipulations  of  their  trade. 
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The  endorsement  only  shows  that  Johnson  was  to  pay  the  accrued 
rent  of  $150  for  the  year  1860,  and  was  to  pay  the  rent  of  the 
present  year,  and  in  all  other  things  comply  with  Brady's  under- 
taking with  Walker,  possession  was  to  be  given  Johnson  February, 
1861.  The  written  memorial  of  the  contract  between  Walker  and 
Brady  is  dated  March  8,  1860,  and  stipulates  that  Walker  sold 
to  Brady  the  lot  at  $1,500  to  be  paid  January,  1864;  and  was  to 
pay  on  January  1, 1861,  $150  as  rents,  and  the  sum  annually  until 
the  principal  was  due. 

In  Latimer  vs. 1  Bush,  this  court  had  occasion  to  very 

fully  explore  and  review  the  equitable  doctrine  as  to  separate 
property  in  chatties,  &c.,  which  would  by  law  vest  in  the  husband, 
but  which  he  all  the  time  treated  as  her  individual  and  separate 
property,  and  the  authorities  are  very  abundant  to  the  point  that 
althou^  these  would  by  law  vest  in  the  husband,  yet  if  he  does 
not  regard  them  as  his  property,  but  recognizes  them  as  his  wife's, 
they  do  not  vest  in  him,  of  course,  however,  this  is  not  to  be  made 
the  instrument  of  defrauding  creditors. 

In  this  case  when  Johnson  and  wife  went  to  housekeeping,  soon 
after  the  marriage,  he  having  nothing,  her  father  furnished  her 
house  with  necessary  furniture,  gave  her  two  milch  cows,  a  horse, 
negro  servants,  &c,  none  of  which  was  subject  to  his  execution 
creditors,  so  far  as  appears  in  this  record. 

When  they  broke  up  housekeeping,  previous  to  the  purchase  of 
this  house  and  lot,  he  seems  to  have  sold  a  part  of  this  property, 
and  hired  out  her  servant,  but  this  only  appears  in  Judge  Ooodloe's 
deposition  and  from  the  same  it  is  plainly  inferable  that  Johnson 
recognized  the  money  as  hers,  so  whether  he  paid  $150  as  he  alleges, 
or  none  as  Brady  asserts,  it  was  likely  paid  out  of  this  means,  for 
he  had  but  recently  purchased  but  a*  small  stock  of  groceries,  and 
that  upon  the  credit  of  his  brother-in-law,  Barrett,  as  he  seems  to 
have  had  neither  money  nor  credit  He  could  then  very  properly 
respond  to  his  wife's  importunity  to  purchase  the  house,  that  he 
was  not  able  and  could  not  spare  the  money  out  of  his  business, 
when  she  replied  to  use  her  money. 

So  poor  was  Johnson,  that  though  his  father-in-law  aided  much 
in  his  family's  support,  he  failed  to  pay  the  annual  rent,  when 
Walker  becoming  impatient,  was  threatening  to  sue  and  did  act- 
ually sue,  and  Mrs.  Johnson  applied  to  her  father  to  pay  for  the 
house  and  lot  for  her ;  on  inquiry  he  found  about  $400  of  rent  was 
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in  arrearBy  besides  the  principal — $1,500.  He  then  told  her  this 
was  more  than  the  property  was  worth  and  he  would  not  pay  it, 
but  preferred  purchasing  her  a  house  and  lot  in  Lexington. 

Johnson,  however,  managed  to  pay  the  rent,  and  her  father 
paid  in  the  spring  of  1864  to  Walker,  $250,  and  September  20, 
1865,  $1,370,  making  $1,620,  the  principal  and  interest  and 
probably  accrued  costs,  to  Walker,  with  the  understanding  that 
the  title  was  to  be  secured  for  his  daughter's  use. 

Walker  had  probably  brought  suit  before  this  $250  was  paid, 
it  had  been  understood  that  if  her  father  paid  the  purchase  price 
the  property  was  to  be  for  her  use,  he  would  hardly  under  the 
circumstances  pay  for  it  to  be  the  property  of  his  insolvent  and 
improvident  son-in-law. 

Her  father  had  doubtless  determined  to  pay  for  this  property 
and  secure  it  to  her  when  he  made  the  first  payment  in  the  spring 
of  1864,  he  fixed  the  period  in  1863,  but  he  is  probably  mistaken 
as  to  a  year.  'No  witness  says  it  had  then  largely  enhanced  in 
value,  nor  indeed  do  we  infer  the  enhancement  was  of  much  sig- 
nificance until  the  surrender  of  the  rebellion  in  1865.  If  it  had 
really  so  enhanced,  why  did  appellant  remain  so  quiescent  with 
his  judgment  and  return  of  nvlla  bona?.  He  could  have  secured 
his  debt  and  obtained  a  lis  pendens  unencumbered  with  Mrs.  John- 
son's equity  up  to  the  payment  of  the  purchase  price  by  her  father. 
His  conduct  is  anomolous  and  unaccountable,  but  he  seemed  to 
have  been  aroused  with  a  fierce  zeal  so  soon  as  he  was  informed  of 
this  payment^  for  which  he  seems  to  have  been  watching  with 
anxious  care.  As  to  the  small  sums  laid  out  for  improvements  by 
Johnson,  the  opinion  is  sufficiently  explicit 

On  the  whole  we  conclude  that  neither  law  nor  justice  requires 
that  she  shall  be  disturbed  in  her  beneficial  right  to  this  property, 
hence  overrule  the  petition  for  a  rehearing. 

Tvfmer,  for  appellant. 

Bumam,  far  appellees. 
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Edwaed  Kendall  v.  Horace  S.  Gaab. 

Evidence— Proof  of  Interested   Witness    Being    Signer  of  Attachment   Bond 
Coincident  of  Names— Witness. 

The  mere  coincidence  of  names  will  not  authorize  the  oondusion  that 
they  represent  the  same  person.  Proof  must  be  had,  that  a  witness 
whose  testimony  was  used  in  the  court  below,  was  the  same  person 
as  the  one  whose  name  appeared  to  the  attachment  bond,  in  order  to 
exclude  him  as  a  witness,  on  the  ground  of  being  an  interested  party 
to  the  suit. 


APPEAL  FROM  JEFFEESON  CIECUIT  COURT^  CHANCERY  DIVISION. 
February  6,  1868. 

Response   Overruling  the   Petition   for   Rehearing,   by 
Judge  Hardin. 

As  the  petition  for  a  rehearing,  is  based  mainly  on  the  assump- 
tion of  the  fact,  that  this  court  in  its  conclusion  as  to  the  interest 
of  N.  H.  Gaar  in  this  cause,  labored  under  some  misapprehension 
of  the  facts  disclosed  in  the  record,  we  deem  it  proper,  by  way  of 
response  to  the  suggestions  so  earnestly  urged  by  the  counsel  for 
the  appellant,  to  state  the  reasons  upon  which  we  have  decided 
that  the  exceptions  to  said  N.  H.  Gaar's  deposition  was  properly 
overruled.  But  a  single  ground  of  exception  is  assigned — "the 
manifest  interest  of  said  Gaar  in  the  subject  matter  of  this  suit — 
said  N.  H.  Gaar  being  jointly  bound  to  defendant  for  1-3  of  the 
profits  and  losses  of  the  cultivation  of  said  Page  farm."  The 
point  of  objection  is  thus  specifically  defined  to  be  the  supposed 
interest  of  the  witness,  as  one  of  the  original  lessees  of  the  farm. 
And  to  this  the  opinion  already  delivered  sufficiently  responds. 
But  the  counsel  now  urges  a  different  cause  of  objection  to  the 
competency  of  the  witness;  and  one  not  only  not  specified  in  the 
exception  filed  but  constructively  excluded  by  it,  viz:  that  the 
witness  was  H.  S.  Gaar's  surety  in  the  attachment  bond;  and  we 
are  now  asked  to  decide  the  question  whether  a  surety  for  a  party 
in  an  attachment  bond  is  a  competent  witness  for  such  party  in 
the  same  action.  Certainly  we  do  not  decide  that  a  person  thus 
liable  as  surety  is  competent  to  testify  as  a  witness  in  the  same 
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368  for  his  principal.  But  it  is  not  only  incorrectly  assumed 
the  counsel,  that  the  deposition  of  Gaar  was  excepted  to  on  this 
and,  but  that  there  is  any  sufficient  evidence  that  said  witness 
he  same  N.  H.  Gaar  whose  name  is  signed  to  the  attachment 
d  in  this  case.  His  deposition  shows  him  to  be  the  brother  of 
S.  Gaar  and  the  same  person  who  was  a  party  to  the  lease,  but 
>roves  nothing,  and  was  asked  nothing  on  his  cross-examination 
dentify  him  as  the  same  N.  J.  Gaar  who  signed  the  attachment 
d,  nor  is  there  any  evidence  so  identifying  him  in  the  record, 
herefore  the  question  of  interest  growing  out  of  the  liability  on 

attachment  bond  could,  under  any  circumstances,  be  made 
liable,  when  raised  for  the  first  time  in  this  court,  it  could  not 
mstained  for  the  reason  that  it  is  not  shown  that  the  witness 
le  surety  in  the  bond.  The  mere  coincidence  of  names  will  not 
lorize  the  conclusion  that  they  represent  one  and  the  same 
K)n,  as  several  persons  in  the  same  community  often  have  the 
e  name. 
Fpon  a  careful  consideration  of  the  suggestions  of  the  petition 

a  review  of  the  grounds  of  the  opinion  delivered  in  this  case, 
have  failed  to  perceive  any  sufficient  reason  for  adopting  a 
erent  conclusion.    The  petition  is  therefore  overruled. 


fix,  for  appellant 
^aldwell,  for  appellee. 
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J.  D.  OsBO&^is  V.  S.  K.  Whitb  &  Selvagb. 

street  Improvement— Property  Holders  Sacpenae— Each  Front  LUble. 

i^operty  fronting  on  more  than  one  street,  shall  be  taxed  for  saeh 
street  improyements  as  made  thereon,  but  only  each  front  is  liable  for 
the  improvements  made  on  it,  and  not  on  the  other  fronts.  And  the 
purchase  of  a  long  front,  however  narrow  may  be  the  lot,  the  purchaser 
must  be  Presumed  to  have  known  the  burdens  thus  placed  upon  it,  and 
find  compensation  for  these  in  the  reduction  of  the  consideration  to  be 
paid,  or  the  prospective  increase  in  value. 

Same— Confiscation,  Under  Guise  of  Taxation. 

Particular  circumstances  might  arise  however  which  would  forbid 
the  holding  of  a  long  narrow  front  liable  for  improvements  made  on  it. 
In  that  it  might  amount  to  the  oonflscation  of  the  property,  under  the 
guise  of  taxation. 

APPBAL  raOM  LOXnayiULB  OMASQMRY  COUKT. 
February  13,  1808. 

OpINIOHT  of  THJfi  OOUBT  BY  JxTDGB  WrLLIAMS  I 

The  city  charter  and  amendmentB  authorized  the  city  council  of 
Louisyilley  to  have  the  streets  improved  at  the  expense  of  the 
property  holders,  and  of  course  the  property  holder  became  per- 
sonally liable  for  such  an  outlay,  whatever  may  have  been  the 
measure  of  his  responsibility,  it  was  a  personal  obligation,  secured 
also  by  a  lien  upon  the  property,  the  front  of  which  might  be  so 
improved. 

The  evidence  does  not  authorize  the  conclusion  that  the  city 
council  transcended  its  legal  authority  in  the  improvement  in  this 
case,  nor  in  the  assessment  of  the  expense  thereon.  Only  comer 
lots  can  have  three  fronts,  and  as  these  have  the  benefit  of  three 
streets  and  which  greatly  enhances  their  value,  we  do  not  see  why 
the  front  on  each  street  shall  not  be  taxed  for  the  improvement  of 
the  street  in  its  front,  but  only  each  front  is  liable  for  improvement 
made  on  it,  and  not  on  the  other  fronts,  and  if  a  man  should  see 
proper  to  purchase  a  long  front,  however  narrow  may  be  his 
lot,  he  must  be  presumed  to  purchase  with  a  view  to  the  burdens 
which  by  law  may  be  imposed  on  it,  and  find  compensation  for 
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these  in  the  reduction  of  the  consideration  to  be  paid,  or  in  the 
prospective  increase  in  value.  Whilst  we  do  not  intend  to  decide 
that  there  might  not  be  peculiar  circumstances  which  would 
forbid  the  holding  of  a  long  narrow  front  liable  for  the  improve- 
ments made  thereon,  as  this  might  amount  to  a  confiscation  of  the 
property  of  the  owner,  under  the  guise  of  taxation,  yet  we  do 
decide  that  this  case  presents  no  such  peculiar  facts.  This  pur- 
chase was  probably  made  by  Osborne  in  full  view  that  the  council 
had  determined  to  improve  the  street,  and  though  his  lot  fronts 
Eighth  street  269  feet  and  is  only  35  feet  deep,  still  it  would  be 
liable  to  the  expense  of  improving  this  front  even  if  Osborne  knew 
nothing  of  the  council's  determination  to  improve  Eighth  street, 
or  if  indeed  the  council  had  not  then  determined  to  have  the 
street  -nproved. 
Judgment  affirmed. 

Thompson,  for  appellant. 

White,  Boone,  for  appellees. 


Thokas  Sebbse'b  Devisees  v.  Wesley  Sebrbe  et  al. 

W]]]a— DefviM — Construction — ^Power  to  Sell  and  Convert  into  Money — ^Bona 
Fide  nse  for  Life— Trait  for  Benefit  of  Devieeee— Reraltinc  Tnist. 

A  testator  by  wiU,  after  he  had  bequeathed  to  his  wife  during  life  or 
widowhood  aU  his  estate  after  payment  of  his  debts,  provides  a  els— e 
as  follows/ "with  full  power  to  sell  any  land  or  anything  else- thai  she 
thinks  proper,  to  make  or  receive  deed&  for  lands  or  anything  she  may 
sell  or  buy  z  x  x  and  at  her  death,  or  at  any  other  time  she  may 
think  proper  to  give  up  the  whole  or  part  of  the  property,  it  is  to  be 
equally  divided  between  my  sons  Wesley  and  LoveU  Sebree  and  my 
daughters,  Polly  Stout,  Betsey  Smith,  Jane  and  Emmie  Sebree,  eto." 
Hddy  that  while  this  would  give,  the  wife  the  power  to  sell  and  oonvert 
the  land  into  money  for  her  own  bona  fide  use  daring  life,  them  is  a 
trust  for  the  benefit  of  the  devisees,  to  be  shared  equaUy  at  her  death 
or  sooner  should  she  surrender  same.  She  would  have  no  power  to  pre- 
fer one  of  the  legatees  to  the  others,  or  give  either  one  an  advantage 
at  the  others  expense:  to  do  so  being  a  violation  of  the  trust  ,  and  con- 
trary to  the  testators  intentions. 
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June  11,  1868. 

Opinion  of  the  Coukt  by  Judge  Williams  : 

Thomas  Sebree  died  soon  after  publiphing  his  will  of  August  1, 
1839,  in  which  he  devised  and  bequeathed  to  his  wife  during  life 
or  widowhood  all  his  estate  after  the  payment  of  his  debts. 

"with  full  power  to  sell  any  land,  negroes  or  any  thing 
else  that  she  thinks  proper,  to  make  deeds  or  receive  deeds 
for  lands  or  any  thing  that  she  may  sell  or  buy,     x     x     x 
and  at  her  death  or  at  any  other  time  that  she  may  think 
proper  to  give  up  the  whole  or  part  of  the  property  it  is  to 
be  equally  divided  between  my  sons  Wesley  and  Lovel 
Sebree  and  my  daughters  Polly  Stout,  Betsey  Smith,  Jane 
and  Emmie  Sebree/'  &c. 
Wesley  Sebree  lived  on  an  adjoining  farm  and  continued  to 
superintend  and  control  the  farm  of  50  acres,  which  his  father 
left  and  the  business  affairs  generally  of  his  mother,  who  was 
then  far  advanced  in  life  and  of  impaired  constitution  and  deli- 
cate health. 

Mrs.  Sebree  was  appointed  executrix  without  the  necessity  of 
bond  and  security.  She  entered  upon  the  execution  of  the  will, 
but  never  returned  to  court  an  inventory  of  the  assets,  nor  made 
a  county  court  settlement 

February  19,  1855,  she  acknowledged,  before  the  county  clerk, 
a  deed  of  general  warranty  dated  four  days  previously,  conveying 
the  fifty  acres  of  land  to  her  son  Wesley  for  the  recited  considera- 
tion of  fifteen  hundred  dollars,  paid.  And  on  the  same  day  she 
acknowledged  for  record  a  mortgage  on  a  negro  woman  Rachel 
to  her  said  son  to  secure  $450,  being  the  purchase  price  of  $245, 
with  interest  thereon  from  December  30,  1841,  which  he  had  paid 
as  her  security,  which  mortgage  is  dated  January  15,  1855. 

She  also  under  date  of  January  1,  1855,  made  a  written  ac- 
knowledgement that  the  money  paid  J.  F.  Robinson  for  Rachel 
of  $245  as  per  his  receipt  to  Wesley  Sebree,  of  December  30, 
1841,  was  paid  as  her  security  and  she  promised  to  pay  him  $450 
with  interest  from  date. 

There  is  also  exhibited  by  Wesley  Sebree  a  note,  with  the 
signature  torn  off,  for  $700  at  six  months,  payable  to  Jeremiah 
Messer,  dated  February  11,  1839,  attested  by  Garland  Smith  and 
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et  O.  Stout,  which  had  been  assigned  to  Abram  Minor,  on 
li  is  a  written  acknowledgement  signed  by  Elizabeth  Sebree, 
>ut  date,  attested  by  F.  J.  Dehoney,  acknowledging  that  it 
the  note  of  Thomas  Sebree  and  was  paid  by  Wesley  Sebree 
jr  instance  and  she  would  pay  it  to  him  with  interest  from 
ist  11,  1839. 

rs.  Sebree  died  in  the  year  1863,  and  in  Ocober,  1865,  the 
Hants  filed  their  petition,  charging  fraud,  overreaching,  undue 
Bnce  by  Wesley  Sebree  in  obtaining  said  deed  over  his  aged, 
e  and  incapable  mother;  also  that  it  was  without  considera- 
and  call  on  him  to  specify  when  and  how  he  paid  the  recited 
deration.  To  this  he  responded  that  he  paid  the  considera- 
by  taking  up  the  debt  of  his  father  for  $700  to  Alvin  Messer 
paying  for  the  negro  woman  Rachel,  bought  for  his  mother, 
lome  small  amounts  in  money  which  there  lacked  of  being  the 
mt  specified  in  the  deed,  as  the  consideration;  he  denied  all 
1,  &c.,  or  that  his  mother  was  incapable  of  transacting  her 
less,  and  traversed  the  general  allegations  of  the  petition. 
,  S.  Dehoney  and  James  McCord  were  the  subscribing  wit- 
3  to  the  deed,  but  only  the  evidence  of  McCord  was  taken, 
de  proves  that  he  was  sent  for  the  night  the  deed  was  made, 
tness  it,  and  count  the  money,  and  that  the  full  amount  called 
1  the  deed  was  counted  by  him,  and  then  paid  over  by  Wesley 
36  to  his  mother. 

hat  became  of  this  money  afterwards  we  are  not  informed,  the 
nee  shows  that  she  was  an  industrious,  economical,  prudent 
in,  with  a  small  family,  consisting  of  not  over  three  or  four 
bers  after  her  husband's  death,  and  though  she  had  small 
of  money  to  loan  out,  these  do  not  indicate  anything  like  the 
nt  specified  in  the  deed. 

is  quite  probable  also  from  the  evidence  that  she  realized  a 
of  over  a  thousand  dollars  held  by  her  husband  on  Cal  John- 
ind  with  some  other  resources  of  stock,  &c.,  the  Messer  debt 
purchase  of  Rachel  was  most  probably  paid  with  her  own 


sides,  it  is  hardly  probable  that  W^esley  would  have  paid 
sums  for  her  and  let  them  rest  in  parol,  without  any  wit- 
5,  or  written  evidence,  for  near  fifteen  years,  and  even  when 
Bed  was  executed,  instead  of  reciting  these  as  the  consideration, 
iie  money,  and  then  at  the  same  time  take  a  mortgage  to 
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secure  the  money  paid  for  SacheL  There  can  be  no  perceivable 
hana  fide  reason  for  paying  the  $500  for  the  land  in  money  and 
then  taking  a  mortgage  on  the  negro  woman  for  $450. 

But  if  the  design  was  to  get  into  his  hands  both  the  land  and 
negro,  and  at  the  same  time  let  his  mother  have  their  use  for  her 
life,  the  deed  for  the  land  and  mortgage  on  the  negro  were  the 
appropriate  means,  as  to  permit  the  negro  to  remain  with  her 
would  vitiate  an  unconditional  sale. 

The  various  transactions  together  with  his  incorrect  statement 
as  to  how  and  when  the  consideration  was  paid,  strongly  impresses 
the  judicial  mind  that  it  was  not  a  bona  fide  fair  sale  and  con- 
veyance, upon  an  actual  valuable  consideration,  but  a  contrivance 
by  which  Wesley  was  to  become  possessed  at  his  mother's  death, 
with  the  land  and  negro  to  the  exclusion  of  the  other  devisees. 

Whilst  the  will  gave  to  her  the  power  to  sell  and  convert  the 
land  into  money  for  her  own  bona  fide  use  during  life,  yet  there 
is  connected  with  it  a  trust  for  the  benefit  of  the  devisees,  for  they 
are  jointly  to  share  it  equally  at  her  death,  or  sooner,  if  she  should 
see  proper  to  surrender  it,  and  the  effort  of  Wesley  to  oust  his  co- 
devisees  by  getting  these  conveyances  was  contrary  to  the  testator's 
intention  and  could  only  be  effected  by  a  violation  of  the  trust 
on  the  part  of  his  mother.  Whilst  for  her  own  actual  use  and 
necessity  she  had  unlimited  control  over  the  property,  she  had  no 
power  to  prefer  one  of  the  legatees  to  another,  or  give  him  an 
anvantage  at  the  expense  of  the  others,  and  any  effort  to  do  so, 
no  matter  by  what  subterfuge,  was  a  violation  of  the  trust  reposed 
in  her,  and  cannot  prevail  against  the  manifest  intention  of  the 
testator. 

Wherefore,  the  judgment  is  reversed  with  directions  to  the  court 
below  to  set  aside  said  conveyance  and  partition  the  property 
according  to  testator's  will. 


Damaby,  for  appellants, 
Robinson,  for  appellees. 
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Hbnby  Deulney  v.  John  Lee. 

Svidence— Competency— Objections  to  Opinion  of  Witnem. 

A  question  to  a  witness  whether  in  his  ^'opinion  from  his  occupation 
as  a  farmer,  habits  of  observing  stock,  and  opportunity  as  a  neighbor 
of  the  appellant,  if  the  mule  in  controversy  had  been  at  the  farm  and 
in  possession  of  appellant  as  early  as  October  or  November,  1862,  he 
would  not  have  known  it,  before  August,  1863,  the  first  time  he  saw  it" 
is  held  not  to  be  incompetent  and  illegal,  the  particular  mode  of  interro- 
gation not  being  erroneous.  To  have  changed  the  form  would  have  but 
resulted  in  producing  the  same  reply,  and  it  would  be  hypertechnical 
to  reverse  on  such  objections. 

Appeal  and  Error — New  Trial — Requirements  in  Motion  for. 

The  provisions  in  Sec.  372  Civ.  Code,  as  to  applications  for  a  new  trial 
by  motion  etc.,  requires,  all  errors,  which  the  party  complaining,  deems 
to  have  been  committed  prejudicial  to  him  in  the  progress  of  the  trial, 
must  be  presented  in  writing  as  grounds  for  a  new  trial,  in  order  to 
direct  the  attention  of  the  Appellate  Court  to  the  alleged  errors,  for 
correction.  The  mere  objecion  to  the  introduction  of  testimony  during 
the  trial,  is  not  sufficient. 

APPEAL   FROM    UNION    CIRCUIT    COURT. 
Mar  23,   1868. 

Opinion  of  the  Court  by  Judge  Peters: 

The  evidence  is  conflicting  and  if  it  can  be  said  to  preponderate 
in  favor  of  appellant,  the  preponderance  is  not  so  great  certainly 
as  to  authorize  this  court  to  interfere,  and  award  a  new  trial  on 
that  ground  after  a  motion  therefor  had  been  overruled  by  the 
circuit  court. 

Nor  can  we  decide  that  the  judgment  was  against  the  law ;  only 
one  instruction  was  given  to  the  jury,  which  was  acquiesced  in  by 
both  parties,  as  no  exception  was  taken  to  it,  and  it  properly  pre- 
sented the  legal  proposition  involved  in  the  issue. 

But  it  is  insisted  that  the  court  below  erred  to  the  prejudice 
of  appellant  in  admitting  incompetent  and  illegal  evidence  to  go 
to  the  jury,  notwithstanding  his  objections.  The  evidence  com- 
plained of  is  an  affirmative  answer  to  a  question  propounded  to  the 
witness  Gilchrist  by  appellee,  in  substance  as  follows:  Whether 
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in  his  opinion  from  his  occupation  as  a  fanner,  habits  of  observ- 
ing stock,  and  opportunity  as  a  neighbor  of  appellant,  if  the  mule 
in  controversy  had  been  at  the  farm  and  in  possession  of  appellant 
as  early  as  October,  or  November,  1862,  he  would  not  have  known 
it,  before  August,  1863,  the  time  he  first  saw  it 

The  objection  is  rather  to  the  mode  of  interrogation,  than  to  the 
answer ;  if  the  witness  had  been  asked  directly  whether  he  would 
not  have  known  the  fact,  if  the  mule  had  been  in  possession  of 
appellant  as  early  as  October,  or  November,  1862,  from  the  oppor- 
timities  he  had  of  being  informed  on  the  subject,  etc.  Omitting 
the  words  in  the  question  ("In  your  opinion")  and  the  witness 
had  answered  Yes  in  my  opinion  I  would,  or  I  believe  I  would,  in 
that  presentation  of  the  question,  and  answer  there  is  no  doubt 
that  the  question  would  have  been  unobjectionable,  and  the  evi- 
dence competent;  and  this  is  the  substance  and  effect  of  the  evi- 
dence scrutinized,  and  understood,  and  it  would  be  hypertechnical 
to  reverse  a  judgment  on  such  grounds. 

But  furthermore,  section  372  Civ.  C.  provides  that  the  applica- 
tion for  a  new  trial  must  be  made  by  motion  upon  written  grounds, 
filed  at  the  time  of  making  the  motion,  &c. 

This  lection  as  we  understand  it,  requires  all  the  errors  which 
the  party  complaining  deems  to  have  been  committed  prejudicial 
to  him  in  the  progress  of  the  trial,  must  bo  presented  in  writing  as 
grounds  for  a  new  trial,  in  order  to  direct  the  attention  of  the 
court  to  the  alleged  errors,  so  as  to  have  them  corrected  there,  if 
the  court  should  become  convinced  upon  further  reflection  that 
errors  had  been  committed,  from  which  it  would  seem  that  unless 
the  alleged  errors  were  thus  presented  as  ground  for  a  new  trial, 
they  should  be  regarded  as  waived.  But  whether  that  be  the 
proper  interpretation  of  the  section  of  the  Code  referred  to  we 
need  not  here  decide,  since  there  seems  to  be  no  error  in  the  ruling 
of  the  court  complained  of.    Wherefore,  the  judgment  is  affirmed. 


Hughes,  for  appellant. 
Rodman,  Oeiger,  for  appellee. 


Bottom  et  ai.  v.  Chandleb. 


453 


Opinion  of  the  Court. 


J.  L.  Bottom  et  al  v.  Elgy  Chandler. 

—Gift  of — Future  Recognition — Dower. 

The  father  bought  a  tract  of  land  and  directed  the  vendor  to  convey  it 
o  his  daughter.  A  few  hour?  before  the  father's  death  he  called  on  the 
Tantor  to  remember  his  promise  to  the  daughter.  No  deed  or  writing 
laving  been  made  between  the  parties.  Held,  that  a  direction  to  convey 
o  the  daughter  and  future  recognition  of  the  gift  by  her  father,  must 
»e  regarded  as  a  gift  of  either  the  money  or  land  to  hei.  The  title 
lever  being  in  the  father,  either  equitable  or  legal,  the  widow  is  not 
ntitled  to  dower. 


APPEAL   from    ADAIR    CIRCUIT    COURT. 
October  9,   1868. 

PINION   OF  THE   CoURT  BY  JuDOE   WiLLIAMS  : 


i  the  winter  of  1844-45  MeWherter  in  exchange  sold  John 
day  deceased  a  tract  of  62  acres  of  land  for  $302  paid  and 
to  be  paid. 

onday  directed  him  to  convey  it  to  his  daughter  Nancy,  then 
)  eight  years  old,  who  is  now  the  wife  of  J.  T.  Bottom, 
ut  a  few  hours  before  his  decease  Monday  called  on  McWher- 
A  he  testifies  *'to  remember  my  promise  to  his  child/'  no  deed 
ther  writing  seems  to  have  been  executed  by  McWTierter,  but 
lys  he  will  convey  when  the  remaining  $12  is  paid. 
Ithough  Monday  and  his  family  seem  to  have  resided  on  the 
as  well  as  Bottom  and  his  family,  yet  the  widow  never  claimed 
jr  in  it,  and  as  the  direction  to  convey  to  Nancy  and  future 
^ition  of  the  gift  by  her  father  must  be  regarded  as  a  gift 
ither  the  money  or  land  to  her,  the  title  never  being  in  the 
*r,  either  equitable  or  legal,  the  widow  is  not  entitled  dower, 
was  therefore  erroneous  to  adjudge  dower  to  her  and  subject 
payment  of  her  debts  created  since  her  husband's  death.  Judg- 
t  reversed,  with  directions  to  dismiss  a])pellee's  petition. 

imett,  Caldwell,  for  appellant 

B.  Rohinson,  for  appellee. 
28     • 
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Stanley  0.  Young^s  Admk.  v.  I.  W.  Ovebton  et  al. 

Cross-Petition— Pleadings — Demurrer. 

Where  a  defend&nt  has  a  cause  of  action  against  a  oo^efendant,  or  a 
person  not  a  party  to  the  action,  and  affecting  the  subject  matter  of 
the  action,  he  may  make  his  answer  a  cross-petition  against  a  co-defend- 
ant, or  such  other  person,  and  such  cross -petition  is  not  demurrable. 

APPEAL  PBOM   MEADE   CIRCUIT   COURT. 
October  13,  1808. 
Opinion  of  the  Court  by  Judge  Peters: 

That  the  money  paid  by  Moreman  for  the  cattle  was  applied  as 
a  payment  on  the  execution  in  the  name  of  Pollock  and  Timber- 
lake  against  appellee  Overton,  is  established  by  the  preponderance 
of  the  evidence,  and  we  concur  with  the  court  below  in  perpet- 
uating the  injunction  to  that  extent 

But  it  was  erroneous  to  sustain  the  demurrer  to  the  cross. peti- 
tion of  Young.  It  was  filed  after  the  act  of  the  16th  of  December, 
1857,  took  effect,  which  is  an  amendment  to  the  125th  section  of 
the  Civil  Code,  and  which  provides  that  where  a  defendant  has  a 
cause  of  action  against  a  co-defendant,  or  a  person  not  a  party 
to  the  action,  and  affecting  the  subject  matter  of  the  action,  he  may 
make  his  answer  a  cross  petition  against  the  co-defendant,  or  other 
person.    Meyers'  Code  of  Practice,  39. 

Appellant  was  entitled  to  have  his  debt,  if  the  defendants  in 
the  execution  had  paid  the  amount  thereof,  or  any  part  to  the 
sheriff  or  his  deputy  having  the  same  in  his  hands,  he  had  his 
remedy  against  them,  the  execution  had  not  been  returned  as  re- 
quired by  law,  and  when  the  petition  was  filed  by  Overton  to  enjoin 
the  collection  of  the  money  sought  by  the  subsequent  execution, 
on  the  ground  that  he  had  paid  the  money  to  Robertson,  the  deputy 
sheriff,  and  made  him  a  defendant  with  the  plaintiffs  in  the  execu- 
tion; these  allegations  were  suflBcient  to  show  that  Young  repre- 
senting the  assignee  of  the  plaintiff  in  the  execution,  had  a  cause 
of  action  against  his  co-defendant  Robertson,  and  Gough,  the 
latter  being  the  sheriff  at  the  time,  growing  out  of,  and  affecting 
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abject  matter  of  that  action,  and  consequently  he  could  main- 
his  cross-action  against  said  parties  for  the  recovery  of  the 
int  of  money  collected  by  virtue  of  said  execution.  This 
recommended  itself,  because  it  was  the  most  direct  way  to 
the  controversy,  and  put  an  end  to  further  litigation.  The 
irrer,  therefore,  to  Young's  cross  petition  was  improperly 
ined. 

berefore,  the  judgment  perpetuating  the  injunction  of  Over- 
or  $121.12-100  is  affirmed,  and  the  judgment  is  affirmed  on 
ton's  cross  appeal,  and  the  costs  of  the  one  will  be  set  off 
ist  those  of  the  other.  But  the  judgment  sustaining  the  de- 
T  to  Young's  cross-petition  against  Gough,  Robertson,  &c.,  is 
sed,  and  the  cause  remanded  with  directions  to  overrule  said 
irer,  and  for  further  proceedings  consistent  herewith. 


ndsey,  for  appellant. 

alker,  Bodmnn,  for  appellees. 


N.  E.  MiTCHESoN  17.  J.  Weik,  Tkustee. 

Sold  on  InstaUments — Interest  Reserved  in  Note  not  Usury. 
The  reservation  of  ten  Per  cent  interest,  for  one  year,  in  a  note  for 
lie  purchase  price  of  land,  in  the  event  of  non-payment  when  due,  was 
part  of  the  consideration  and  not  usury. 

APPEAL.  FBOM   DAVIES   CIRCUIT   COUET. 
October  7.  1868. 

»INION    OF   THE   COUKT   BY   JuDGE   ROBERTSON  I 


18  recital  of  the  consideration  in  the  conveyance  of  the  title 
ified  the  note  now  sued  on  as  for  the  last  installment  of  the 
deration,  and  the  note  itself  shows  the  same  fact, 
►nsequently  these  filed  documents  alone,  without  any  averment, 
that  the  provisions  of  the  note  constituted  stipulations  in  the 
act  of  sale  of  the  land,  and  of  course  prove  that  the  reserva- 
of  ten  per  cent  interest  for  one  year  in  the  event  of  non- 
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payment  when  due,  and  of  an  election  by  the  obligor  to  postpon 
payment  for  a  year,  was  a  part  of  the  consideration  of  the  sale  o 
the  land,  and  not  an  usurious  exaction  for  forbearance  for  mone 
loaned. 

The  circuit  court  having  so  adjudged,  and  there  being  no  othe 
objection  to  the  judgment  as  rendered  than  that  it  overruled  th 
claim  of  alleged  usury,  the  judgment  is  affirmed. 


Ray  &  Hardin,  for  appellant. 
Weir,  for  appellee. 


Richard  P.  Bkuding  v.  J.  W.  Gleason  et  al. 

Confiscation    Laws — Forfeiture  of    Property — ^Impressment — ^Illegal    order    < 
Superior. 

The  right   of    impressment   is  justified    only  by    emergencies    and 
citizen's  property  cannot  be  taken  without  proof  of  forfeiture.     Whei 
no   justification    is    made    out,   subordinate    officers    are   resiHnisible   fc 
executing  illegal  orders  of  their  superiors,  and  are  trespassers. 

APPEAL    FROM    ADAIR    CIRCUIT    COURT. 
October  7,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 


Had  it  been  proved  that  appellant  had  by  his  own  :acts  forfeite 
his  rights  of  property  under  the  confiscation  laws  of  Congress,  stil 
this  would  not  authorize  the  military  authorities  by  any  kind  o 
irregular  proceedings  to  seize  it  and  adjudicate  the  questions  then 
selves,  but  to  take  the  property  of  the  citizen  under  such  a  pretes 
without  any  proof  establishing  the  acts  of  forfeiture,  is  whoU 
disallowable.  The  right  of  impressment  is  confined  within  narrow 
limits,  being  justified  only  by  emergencies ;  so  whether  the  takin 
in  this  instance  be  predicated  on  acts  of  forfeiture  or  the  rigl 
of  impressment,  no  justification  is  made  out  and  those  subordinat 
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rs,  executing  an  illegal  order  of  a  superior,  even  had  this  been 

0,  would  still  be  trespassers. 

le  instructions  were  erroneous,  and  the  judgment  is  therefore 


\mett  &  Baker,  for  appellant 
amlette,  for  appellee. 


C.  Ledwidoe  v.  E.  H.  Shobt  et  ai.. 

Ke»— Value — Amount— Taken  as  True — Law  and  Facts  Submitted  to 
lie  Court. 

The  **Law  and  Facts  having  been  submitted  to  the  court  without  the 
Lter\'ention  of  a  jury,  and  the  court  being  advised  etc,  adjudged  etc." 
[eld,  that  the  foregoing  recital  very  clearly  implies  that  a  trial  by  a 
iry  was  waived  and  the  facts  as.  well  as  the  law  submitted  to  the 
)urt.  Therefore,  it  will  be  presumed  that  every  fact  was  proven  neces- 
iry  to  authorize  the  judgment. 

n  for  a  New  Trial — ^Reasons  Therefore. 

A  motion  for  a  new  trial  was  made  within  the  time  prescribed,  by 
tw  but  no  reasons  therefore  were  filed;  Held,  that  merely  handing  the 
rounds  for  a  new  trial  to  the  clerk  is  not  sufficient;  an  order  must  be 
lade  showing  they  were  filed  under  the  authority  of  the  court. 

APPEAL  FROM    FULTOX    CIRCUIT   COURT. 
October  15,  1868. 

PINION   OF  THE   CoURT  BY   JuDGE   PeTERS  I 

is  insisted  first,  that  under  Sec.  153  of  Civ.  Code  mere  allega- 
of  value,  or  amount  of  damages  shall  not  be  taken  as  true  if 
tnswered,  and  must  be  proved.  The  judgment  recites  in  this 
that  the  "lav7,  and  facts  arising  herein  being  submitted  to  the 
b  without  the  intervention  of  a  jury,  and  the  court  being 
jed,  &c.,  adjudged,  &c."  The  foregoing  recital  very  clearly 
ies  that  a  trial  by  a  jury  was  waived  by  the  agreement  of  par- 
and  the  facts  as  well  as  the  law  submitted  to  the  court,  as 
had  a  right  to  do  under  Sec.  S61  Civ.  C.  and  as  the  issues  of 
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fact  were  submitted,  we  miist  presmue  in  the  absence  of  any  1 
of  exoeptionsj  that  every  fact  was  proved  necessary  to  authoi 
the  judgment,  including  the  amount  of  damages  sustained. 

A  motion  for  a  new  trial  may  have  been  made  within  the  ti 
prescribed,  but  no  reasons  therefor  were  filed,  merely  handing  th 
to  the  clerk  was  not  sufficient.     The  court  must  be  notified,  i 
an  order  made  showing  they  were  filed  under  the  authority  of 
courtj  which  is  not  done, 

This  court  cannot  decide  that  the  amended  answer  was  i 
properly  rejected;  it  is  not  before  U3,  no  bill  of  exceptions  "s 
taken,  incorporating  the  amendment  offered,  so  as  to  identify 
rejected  paper,  and  the  mere  statement  of  the  clerk  is  insufficic 
as  has  often  been  held  by  this  court 

^o  errors  are  perceived  available  for  a  reversal,  and  the  ju 
ment  must  be  affirmed. 

James^  for  appelianL 

Rodman  J  for  appellee. 


Hasvey  McGihnis  v.  Eli  Howabd. 

Hew  Trifil — Verdict  not  SmstAised  b^  EvidenciL 

The    evidence  must   be   palpably    against   the   rerdiet   to   authorin 

reveraal  on  the  ground  that  the  vardi^zt  ia  againtt  the  weight  of 
evidence 

New  Trial — Newly  Discovered  Evidenee. 

Newlj  discovered  evident^,  diBclosed  after  a  triaL  relating  to  mati 
which  were  contested  on  the  trial  and  as  to  which  several  witn^aea  t 
examined.  Held,  not  sufficient  to  authonize  a  new  triaU 

APpjiAx.  f:kom  gkeenxtp  oihouit  oouet, 
October  7,  1868. 

Opinion  of  the  Coitbt  bt  Jubob  Habdin  ; 

Whether  or  not  the  court  below  erred  in  refusing  to  grant 
appellant  a  new  trial  either  on  the  ground  that  the  verdict  of 
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jury  was  not  sustained  by  the  evidence,  or  for  the  discovery  of 
evidence  after  the  trial,  is  the  only  question  in  this  case. 

The  evidence  as  to  the  identity  of  the  mare  in  controversy  is 
singularly  conflicting  and  such  as  it  was,  it  was  the  peculiar 
province  of  the  jury  to  weigh.  In  such  cases  this  court  has  re- 
peatedly held,  that  the  evidence  must  be  palpably  against  the 
verdict  to  authorize  a  reversal  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence.  There  is  not,  in  our  opinion,  such 
a  preponderance  of  the  evidence  against  the  verdict  in  this  case. 
And  as  the  newly  discovered  evidence  disclosed  after  the  trial,  re- 
lated to  matters  which  were  contested  on  the  trial,  and  as  to  which 
several  witnesses  were  examined,  the  court  rightly  refused  on  that 
ground  to  set  aside  the  verdict. 

Wherefore,  the  judgment  is  affirmed. 

Ireland,  for  appellant. 
Wadsworth,  for  appellee. 


WiixiAM  T.  Dudley  v.  John  W.  Jeffries  et  al. 
WiLLLA-M  T.  Dudley  v.  W.  K.  Wall's  Heibs  et  al. 

Decretal  Sale— Resale— Vested  Bigbts. 

Where  real  estate  has  been  regularly  and  fairly  said  at  a  fair  prioe, 
the  first  bidder,  having  no  Tested  rights  before  confirmation,  cannot 
complain  at  a  second  sale,  at  which  another  bids  more  than  he  is  willing 
to  give. 

APPEAL  FBOM  FLEMING  OIBOUIT  COUBT. 
October  16,  1868. 

Opinion  op  the  Couet  by  Judge  Robebtson: 

Whatever  we  may  think  of  the  propriety  of  a  chancellor's  open- 
ing bidding  when,  under  his  decree,  real  estate  has  been  regularly 
and  fairly  sold  at  a  fair  price,  the  first  bidder,  having  no  vested 
right  before  confirmation,  has  no  just  cause  of  complaint  when,  at 
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the  second  sale,  another  person  bid  much  more  than  he  was  willi] 
to  give. 

And,  under  such  circumstances,  this  court  cannot  reverse  t 
order  opening  the  bidding,  but  must  adjudge  that  the  last  sale  w 
properly  confirmable. 

Wherefore,  the  judgments  are  approved. 

Wadsworth,  for  appellant. 
Stanton  &  Throop,  for  appellees. 


R.  J.  Patterson  v.  S.  G.  Hutchison  et  al,. 

Husband  and  Wife — Wife^s  Separate  Estate  for  Life — Remainder  to  Childi 
Held  in  Trust — ^Mortgage  with  Consent  of  donor. 

The  husband  bought  and  paid  for  land  and  had  the  legal  title  co 
veyed  to  himself  in  trust  for  the  separate  use  of  his  wife  and  of  fa 
children  during  life  and  after  her  death  the  remainder  for  said  childre: 
Held,  that  the  husband  was  not  only  trustee  but  donor  of  the  trust,  ai 
had  a  legal  right  in  conjunction  with  his  wife  to  sell  or  mortgage  fa 
interest  for  her  support. 

APPEAL   FKOM    MEADE   CIRCUIT    COURT. 
October  14,  1868. 
Opinion  of  the  Court  by  Judge  Robertson  : 

In  this  case  the  husband  bought  and  paid  for  the  land  and  ha 
the  legal  title  conveyed  to  himself  in  trust  for  the  separate  an 
exclusive  use  of  his  wife  and  of  the  children  of  her  body  durir 
her  life  and  after  her  death,  the  remainder  for  said  children. 

Constructively,  the  right  of  the  children  was  a  remainder  onl; 
The  separate  use  during  their  mother's  life  (meaning  separate  froi 
her  husband)  could  not  reasonably  apply  to  them,  and  if  it  coul< 
it  would  have  been  incongruous  and  absurd  to  give  to  them  a  fre( 
hold  estate  for  life,  and  then  add  to  it  the  remainder  in  fee  simpl 
Consequently,  the  mother  was  entitled  to  hold  the  whole  usuf ru< 
during  her  life. 

And,  under  the  authority  of  the  17th  section  of  Ch.  47,  Art.  ^ 
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'.  Statutes,  and  of  the  Amendatory  act  of  1866,  Myers'  Suppt. 
28,  the  husband  who  was  not  only  trustee  but  substantial  donor 
lie  trust,  had  legal  authority  in  conjunction  with  the  wife  to 
or  mortgage  for  her  support  her  interest.  To  that  extent  there- 
j,  the  mortgagee  in  this  case  has  a  right  to  a  sale  for  the  pay- 
it  of  his  mortgage  debt 

Jut  the  circuit  court  construing  her  interest  as  only  one-sixth  of 
life  estate,  jointly  with  her  five  children,  limited  the  sale  to 
;  sixth. 

'his  we  adjudge  erroneous. 

V'herefore,  the  judgment  is  reversed,  and  the  cause  remanded 
a  decree  subjecting  to  sale  the  entire  life  estate. 

^incheloe  &  Lewis,  Walker,  for  appellant. 


'ofer,  for  appellees. 


Geobge  W.  Chism  v.  Elizabeth  Chism. 

aption— Widow   without    Children— Failure  to    Demand— Administrators 
Duty. 

A  widow,  who  has  no  children  left  by  her  deceased  husband,  is  entitled 
to  her  exemption  and  the  fact  that  she  failed  to  demand  said  exemption 
when  the  appraisment  was  made,  did  not  release  the  administrator  from 
bis  responsibility  incurred  by  taking  and  selling  the  property,  it  being 
his  duty  to  cause  the  exempt  articles  to  be  set  apart  to  her. 

APPEAL   FROM   MEADE   CIRCUIT   COURT. 
October  13.  1868. 


^PINION   OF  THE  CoURT  BY  JuDGE  HaRDIN  : 

f  the  appellee  was  entitled  to  any  recovery  in  this  case  a  careful 
nination  of  the  record  has  satisfied  us  that  the  sum  adjudged 
er  was  not  too  large. 

►ut  the  main  question  to  be  determined  is,  whether,  as  the  appel- 
's  late  husband,  Richard  Chism,  left  no  infant  children  residing 
1  her,  she  was  entitled  to  the  benefit  of  the  provisions  of  the 
subdivision  of  section  11  of  chapter  30  of  the  Revised  Statutes, 
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which  declares,  that  ^^If  an  intestate  leaves  a  widow  the  following 
property,  (one  work-beast,  &c.,  &c.)  shall  be  set  apart  by  the  ap- 
praisers of  the  estate  and  vest  in  such  widow  for  the  use  and 
benefit  of  herself  and  the  infant  children  of  the  intestate,  if  any 
residing  in  the  family." 

In  the  case  of  Newman  vs.  Winlock's  Admr.  involving  the  con- 
struction of  the  above  provision  of  the  statute,  it  was  held  by 
this  court,  at  its  last  term,  that  the  widow  was  entitled  to  have  the 
exempted  property  set  apart  to  her,  including  provisions  for  herself 
although  her  husband  left  no  infant  children  residing  with  her. 
She  being  only  chargeable  with  the  exempted  property  imder  a  suc- 
ceeding part  of  the  same  section,  if  there  were  children  of  the 
intestate  who  did  not  reside  with  her. 

The  fact  that  the  appellee  failed  to  demand  when  the  appraise- 
ment was  made,  that  tiie  exempted  property  should  be  set  apart 
to  her,  did  not  release  the  administrator  from  his  responsibility 
incurred  by  taking  and  selling  the  property.  It  was  his  duty  to 
cause  the  exempted  articles  to  be  set  apart  for  the  appellee,  as 
directed  by  the  statute. 

It  appears  that  the  appellee  retained  two  beds  and  some  other 
property  which  was  exempt  from  sale  for  which  she  was  not  re- 
quired to  account,  as  properly  purchased  or  taken  at  its  appraised 
value,  but  the  report  of  the  commissioner,  as  corrected  by  the  court 
does  not  charge  the  appellant  with  these  articles. 

He  seems  only  to  have  been  charged  with  the  exempted  property 
for  which  the  appellee  accounted  to  him  as  purchased  and  taken 
under  the  appraisement,  and  which  was  improperly  sold  to  others, 
amounting  to  $191.4:2  and  from  that  sum  was  deducted  $38,  the 
excess  of  what  she  received  and  purchased,  over  what  she  actually 
paid  for,  leaving  a  balance  which  with  interest,  computed  to  the 
date  of  the  judgment,  amounted  at  least  to  $195.36,  the  sum  ad- 
judged to  the  appellee. 

Wherefore,  no  error  being  perceived  in  the  judgment  to  the 
appellants  prejudice,  the  same  is  affirmed. 


WalJcerj  for  appellant. 
Winteramith,  far  appellee. 
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Chakles  H.  White  &  Hill  v.  E.  S.  Fletcheb  bt  al. 

Voluntary  Conyeyances— Subsequent  Debt 

A  voluntary  oonveyanoe,  without  oonsideration,  cannot  be  avoided 
on  that  account  alone,  by  creditors  whose  debt  occurred  subsequent  to 
the  execution  of  the  deed. 

Same— Balance  of  Purchase  Price,  Unpaid,  Subject  to  Debts. 

The  residue  of  the  unpaid  purchase  price  due  under  a  voluntary  con- 
veyance is  subject  to  execution  by  creditors,  whose  debts  aoorraed 
subsequent  thereto. 

fiedtals  in  Deed  not  Evidence  Against  Stranger— Good  Between  Parties. 

The  recitals  in  a  deed  are  not  evidence  against  a  stranger,  athough 
,    they  are  as  between  the  parties  to  the  instrument. 

Deeds— Tme  Consideration— Burden  of  Proof. 

The  burden  of  proof  is  on  the  parties  to  a  voluntary  oonveyanoe,  to 
show  that  a  stated  consideration,  admitted  by  them  to  be  erroneoas, 
is  not  valid  and  nothing  is  owing  thereon. 

APPEAL   FBOM   BOTD    CIBCUIT    COUBT. 
September  22,  1868. 
Opinion  of  the  Coubt  by  Judge  Petebs: 

The  recited  confiideration  in  the  deed  from  Fletcher  to  Wood,  is 
Three  Thousand  dollars,  acknowledged  to  have  been  paid  down, 
but  they  both  admit  in  their  answers  that  all  the  purchase  price 
was  not  paid,  and  allege  that  the  true  consideration  for  the  con- 
veyance was  Two,  and  not  Three  Thousand  dollars,  and  of  that 
only  $1,251.90,  the  amount  of  Fletcher's  indebtedness  to  Wood, 
were  paid  down. 

If  the  conveyance  had  been  volutary,  and  without  consideration, 
appellants  could  not  on  that  account  alone  have  avoided  the  deed, 
because  their  debts  were  contracted  subsequent  to  its  execution, 
but  as  the  parties  to  it  admit,  that  it  was  made  for  a  valuable  con- 
sideration, and  the  deed  recites  the  consideration,  the  creditors  of 
Fletcher  may  reach  whatever  of  the  price  remains  unpaid,  and  ap- 
propriate it  to  the  satisfaction  of  their  debts. 
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The  true  character  of  the  transaction  is  not  stated  in  the  deed 
as  is  admitted ;  instead  of  the  whole  of  the  purchase  money  having 
been  paid  down  at  the  time,  only  a  part  was  paid,  and  instead  of 
the  price  being  $3,000,  they  say  it  was  only  two,  and  they  take 
no  proof  to  show  that  anything  was  owing  by  Fleteher  to  Wood, 
not  even  a  note  is  alleged  to  have  been  taken,  none  exhibited  for  the 
residue  of  the  alleged  price,  after  deducting  what  they  say  Fleteher 
owed  Wood  at  the  time. 

If  the  price  expressed  in  the  deed,  was  not  the  true  price  to  be 
paid  for  the  land.  Wood  &  Fleteher  should  have  proved  it,  and 
they  should  have  proved  that  the  Two  Thousand  dollars  were  paid ; 
they  held  the  affirmative  of  both  these  issues  which  they  make  them- 
selves, and  the  onus  was  on  them.  The  recitals  in  the  deed,  as  has 
been  too  often  held  by  this  court  to  require  citations  of  authority, 
are  not  evidence  against  a  Stranger,  although  they  are  as  between 
the  parties,  nor  can  the  answer  of  one  defendant  be  read  or  taken 
as  evidence  for  his  co-defendant.  As  then  Wood  failed  to  prove 
the  purchase  money  was  paid,  it  was  a  fund  which  Fleteher's 
creditors  whether  prior,  or  subsequent  could  reach  and  apply  to  the 
satisfaction  of  their  debts,  in  his  hands. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  render  judgment  in  favor  of  appellants  for  t;heir 
debts,  and  to  subject  the  house  and  lot  in  the  pleadings  described 
to  the  payment  thereof,  postponing  Wood's  claim,  and  for  further 
proceedings  consistent  herewith. 

Affirmed  on  cross-appeal. 


Ireland,  for  appellant, 
Dulin,  for  appellee. 
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Tayloe  Ceane  v.  Rill  Cox. 

dgment — Rendered  at  same  Term  of  Confession — Motion  to  Set  Aside. 
If  a  final  judgment  be  rendered  at  the  same  term  upon  a  confession 
on  motion,  the  court  should  set  it  aside,  and  a  refusal  to  do  so 
is  reversable  error;  but  not  erroneous  on  a  non  order  of  confession 
when  the  final  judgment  was  not  rendered  until  the  succeeding  t«rm, 
and  when  no  defence  was  presented. 

sprisions — ^Judgment  and  Final  Orders  Corrected. 

Sec    679    Civ.    Code,    which    authorizes    the    court,    at    a    subsequent 
term,  to  correct  its  misprision,  applies  to  judgments  or    final  orders. 


APPEAL  FEOM  JEFFEESON  CIECUIT  COUET.  C.  P. 
September  18,  1868. 

Opinion  of  the  Couet  by  Judge  Williams: 

Although  the  order  of  confession  was  premature,  the  process  not 
ving  heen  executed  ten  days  before  the  commencement  of  that 
rm,  and  should  have  been  set  aside  on  mere  motion,  which  was 
ade  at  the  same  term  of  the  court,  though  more  than  three  days 
d  elapsed,  yet  as  no  final  judgment  was  rendered  until  the  suc- 
eding  term  in  May  when  defendant  again  moved  to  be  permitted 
file  an  answer  which  was  overruled,  we  cannot  say  that  the  record 
esents  any  reversable  error. 

Xo  answer  seems  to  have  been  permitted,  at  least  none  appears 
the  record,  hence,  neither  the  court  below  nor  this  court  could  or 
n  determine  that  the  defendant  had  any  real  substantial  defense, 
id,  therefore,  we  cannot  determine  that  any  substantial  injustice 
s  been  done  the  defendant,  especially  as  there  was  an  enquiry 
id  jury  to  assess  the  damages,  sworn  immediately  after  the  over- 
ling his  motion. 

Had  the  confession  at  the  previous  term  been  set  aside  and  no 
jal  defense  presented  it  would  have  resulted  in  another  order  of 
nfession,  without  answer,  hence,  the  most  that  can  be  said  is 
at  the  premature  order  of  confession  was  merely  technically 
roneous.  The  final  judgment  was  not  prematurely  rendered,  for 
stood  for  trial  at  that  term  under  any  of  the  special  acts  ap- 
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plicable  to  the  Jeflferson  Court  of  Common  Pleas,  process  having 
been  served  over  16  days  and  also  over  20  days  before  the  term. 

Had  the  final  judgment  been  rendered  at  the  same  term  of  the 
confession,  as  it  would  have  been  premature,  the  court  should  have 
set  it  aside,  and  on  refusal  this  court  would  have  reversed,  but  not 
so  on  a  non  order  of  confession,  when  the  final  judgment  was  not 
rendered  imtil  the  succeeding  term  and  when  no  defense  was 
then  presented. 

Sec  679,  Civ.  Code,  which  authorizes  the  court  at  a  subsequent 
term  to  correct  its  misprision,  applies  to  "judgments  or  final  or- 
ders" and  section  680  designates  the  mode  of  proceeding  to  get 
the  correction  that  is  on  '^motion  upon  reasonable  notice";  had 
notice  and  motion  thereon  regularly  appeared,  still  unless  answer 
and  defense  had  been  presented,  no  substantial  benefit  to  the  de- 
fendant would  have  been  gained,  as  another  order  of  confession 
would  have  been  immediately  entered. 

Had  a  substantial  defense  appeared  in  this  record,  the  whole 
aspect  of  the  case  would  have  been  different 

Wherefore,  the  judgment  is  aflBrmed  with  damages. 


Bvllitt,  for  appellant. 

Bvlloch  &  Anderson^  for  appellee. 


LucT  Pendleton's  Admk.  v.  James  L.  Lawson  et  al. 

Ante-Nuptial  Contract 

The  written  consent  of  the  husband  to  the  use  of  the  wife's  propeitj, 
made  at  the  date  of  marriage,  and  attached  to  and  recorded  with  the 
wife's  will,  held  to  be  an  ante-nuptial  contract. 


Contract   Between   Husband   and   Wife — ^Use   of   Wife^s   Property — Bxpreii 
Contract. 

Under  a  written  agreement  between  husband  and  wife,  that  shfl 
retained  the  right  to  hire  out  her  personal  property  or  keep  same  M 
she  may  think  proper,  should  she  decide  to  keep  same  for  the  family 
use,  the  law  will  imply  no  contract  on  the  part  of  the  husband  to  Pay 
hire  during  their  joint  lives. 


Pendlbton's  Admk.  v.  Lawson  et  al. 
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»— Use  of  Property  by  Husband  After  Wife's  death. 

The  retention  and  use  of  the  personal  property  of  the  wife,  by  the 
lusband,  after  her  death,  will  imply  a  promise  to  make  a  reasonable 
compensation  therefor. 


APPEAL,    FBOM    TODD    CIBCUIT    COURT. 
December  4,   1868. 

Opinion  of  the  Court  by  Judge  Williams: 

'he  written  consent  of  John  Pendleton,  dated  October  3,  1844, 
ched  to  Lucy  Miller's  will,  both  of  which  were  made  in  con- 
plation  of  their  intended  marriage,  were  properly  regarded 
liis  court  as  an  ante-nuptial  contract,  these  being  put  to  record 
beir  date. 

►y  this  writing  she  retained  the  right  'Ho  hire  out  her  negroes 
eep  them  as  she  may  think  proper'^-  if  she  chose  to  keep  them 
her  own  or  the  families  use,  it  was  as  much  the  exercise  of 
legitimate  power  as  to  hire  them  out,  but  if  she  chose  to  re- 
L  them  for  such  purpose,  the  law  would  imply  no  contract  on 
part  of  the  husband  to  pay  hire  during  their  joint  lives,  his 
K)nsibility  therefor  could  only  be  fixed  by  an  express  contract, 
eh  is  not  even  set  up  by  the  plaintiff,  nor  established  by  the 
lence.  But  as  the  husband  retained  said  slaves  after  the  wife's 
th,  and  when  they  became  the  property  of  her  estate  and  heirs 
law  would  imply  a  promise  to  make  reasonable  compensation 
•efor;  therefore,  his  estate  should  be  held  responsible  for  all 
»onable  hire  not  barred  by  lapse  of  time,  and  as  to  this,  the 
gment  is  erroneous  and  is  therefore  reversed  with  directions 
further  proceedings  consistent  herewith. 

Kennedy,  Lindsey,  Bullock  and  Davis,  for  appellant, 
''eland  &  Evans,  Petrie,  for  appellees. 
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Milton  Witty  v.  The  Town  of  Edmonton. 

Pleadings— Defective    Petition — Suit    to    Enforce    Payment    fot    License  a 
Coffee  House  Ke^er— Liquors. 

In  a  suit  to  enforce  payment  for  a  licence  to  sell  liquor,  the  allega 
sions  in  the  petition  must  show  that  the  town  trustees  had  the  lawfi 
authority  to  require  of  defendant  the  sum  alleged  owing  for  the  lioensi 
and  the  defendant  had  promised  to  pay  therefor. 

APPEAL  from  METCALFE  CIRCUIT  COURT. 

December  14,  1868.. 

Opinion  of  the  Court  by  Judge  Peters: 

The  petition  in  this  case  is  fatally  defective. 

Without  stating  when  the  license  to  keep  a  coffee-house  wa 
granted,  but  leaving  all  the  dates  in  blank,  it  is  alleged  that  th 
predecessors  of  the  then  trustees  did  grant  him  a  license  to  keep 
coffee-house  in  said  town  for  the  term  of  one  year  at  the  rate  o 
one  hundred  dollars  per  year ;  the  meaning  of  which  is  uncertaii 
and  ambiguous,  and  is  rendered  still  more  obscure  and  uncertai] 
by  the  following  sentences,  viz:  They  state  that  said  Witty  unde 
the  understanding  with  said  trustees  of  said  town,  did  sell  liquo 
as  a  coffee-house  keeper  in  said  town,  and  it  was  due  and  owin 
said  trustees  for  the  use  of  the  town  of  Edmonton  the  sum  of  $75 
$25  having  been  paid  by  him  to  said  trustees. 

There  is  no  allegations  that  the  trustees  had  the  lawful  authorit 
to  require  of  appellant  the  sum  of  one  hundred  dollars  for 
license  to  keep  a  coffee-house,  nor  that  if  they  had  the  power  the; 
exercised  it,  nor  that  he  promised  or  agreed  to  pay  it.  Sucl 
pleadings  did  not  entitle  the  appellees  to  a  judgment.  Wherefore 
the  judgment  is  reversed,  and  the  cause  remanded,  with  direction 
for  further  proceedings  not  inconsistent  with  this  opinion,  and  i 
appellees  do  not  amend  their  petition  on  the  return  of  the  cans 
the  same  should  be  dismissed. 


James,  for  appellant. 


Babkley  v.  Eusseul. 
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Habsison  C.  Baekley  v.  Joseph  Russell. 

;8 — Defective  Title  Cured  during  Pending  of  Suit  for  Purchase  Money. 
A  defendant  to  a  suit  to  enforce  a  purchase  money  claim,  is  entitled 
to  a  judgment  for  oosts,  where  the  defect  to  the  title  is  cured  during 
the  pending  litigation. 

ater-Claim— Defective  Title— Pleading. 

A  defect  in  the  title  to  land,  is  properly  the  subject  of  a  counter- 
claim, m  a  suit  to  enforce  purchase  money  notes. 


APPEAL   FBOM   MONTGOMERY   CIRCUIT    COURT. 
September .  10,  1868. 
.>piK^iON  OK  THE  Court  by  Judge  Hardin: 

riiis  was  nn  action  against  the  appellant  upon  his  note  for 
121.64  purporting  to  have  been  given  for  a  balance  of  the  price 
I  tract  of  land. 

rhe  answer,  which  is  styled  a  counter-claim,  states  the  consider- 
m  of  the  note  to  be  the  balance  of  the  price  of  land  sold  by  the 
intifF  on  the  15th  of  September,  1856,  the  date  of  the  note  to 
I,  executed  a  deed  to  the  defendant  for  the  land,  the  defendant 
3  he  did  not  accept  the  deed  nor  authorize  the  clerk  to  receive 
record  it,  that  the  plaintiflf  was  a  non-resident  and  was  liable 
the  breach  of  his  original  contract,  or  in  compliance  with  it, 
»nvey  a  good  and  suflScient  title,  and  for  the  encumbrances  of 
ler  and  certain  alleged  interferences  of  adverse  claims,  the  de- 
se  seems  to  seek  an  abatement  of  the  note  rather  than  a  recission 
he  contract. 

bid  by  an  amended  answer  the  note  as  for  the  balance  of  the 
i,  described  in  the  deed  as  containing  168  acres  and  30  poles, 
Jleged  to  be  for  more  land  than  the  tract  really  contained,  if 
illy  estimated  by  horizontal  measures  as  required  by  the  origi- 
contract,  instead  of  surface  measure  as  expressed  in  the  deed, 
[  on  this  ground  an  abatement  of  the  note  is  sought. 
L  reply  was  filed  by  the  plaintiff,  exhibiting  title  papers  and 
wing  the  plaintiff  had  removed  from  the  land  the  incumbrance 
Mrs.  Buckner's  right  of  dower,  pending  the  suit,  but  this  reply 
29 
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does  not  controvert  the  alleged  non-acceptance  of  the  deed,  nor 
deny  certain  alleged  defects  of  title. 

A  judgment  was  rendered  for  the  plaintiff  for  the  whole  amount 
of  his  claim  and  for  four-fifths  of  his  costs,  one-fifth  of  his  costs 
being  withheld  because  the  title  was  defective  and  appeared  to 
have  been  perfected  during  the  pendency  of  the  suit. 

From  that  judgment  this  appeal  is  prosecuted. 

In  any  view  of  the  case  as  regards  the  alleged  deficiency  in  the 
land,  it  seems  to  us  the  defendant  was  not  liable  for  the  plaintiff's 
costs,  but  was  entitled  to  a  judgment  for  costs,  as  under  the  cir- 
cumstances the  defect  of  title,  although  cured  pending  the  suit, 
was  properly  the  subject  of  a  counter-claim,  if  not  otherwise  an 
available  defense  when  the  answer  was  filed. 

It  is  also  insisted  for  the  appellant  that  although  the  evidence 
conduces  to  the  conclusion  that  the  deed  was  accepted  and  the 
uote  given  at  the  same  time  for  the  true  balance  of  the  price  ac- 
cording to  the  contract,  as  expressed  in  the  deed;  yet  as  the 
plaintiff  failed  to  controvert  the  alleged  non-acceptance  of  the  deed 
by  which  alone  the  contract  is  shown  to  have  contemplated  or 
adopted  the  survey  of  the  land  by  surface  measure,  and  as  the 
quantity  is  thus  shown  to  be  greater  than  would  have  resulted  from 
a  legal  survey,  the  plaintiff  is  coircluded  by  the  pleading  from  rely- 
ing on  the  acceptance  of  the  deed  and  the  facts  thereby  shown. 

But  as  the  failure  to  controvert  in  the  reply,  the  averment  of 
the  answer  referred  to,  may  well  have  resulted  from  the  diflSculty 
in  determining  its  character,  as  a  pleading,  and  whether  so  much 
of  it  as  alleges  the  non-acceptance  of  the  deed  in  connection  with 
the  supposed  deficiency  and  consequent  excess  of  the  amount  of 
the  note,  ought  or  not  to  have  been  treated  as  merely  a  plea  of 
partial  failure  of  the  consideration,  instead  of  a  counter-claim 
requiring  a  reply,  it  will  be  proper  on  the  return  of  the  cause  to 
allow  either  party  to  amend  his  pleading  in  the  matters  referred 
to,  so  as  to  make  it  distinct  and  conformable  with  the  rules  of  the 
code  of  practice. 

For  the  errors  we  have  indicated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Turner,  for  appellant. 
Hazlerigg  &  Winn,  for  appellee. 
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A  3.  NOEWOOB  ET  AL  V.  W.  H.  EOBI^SOH. 

Husband  and  Wife — Vountary  Conveyance — Void  an  to  Sobsistm^  Debts. 
A  Hubfiisting  debt,  founded  on  a  valuable  oonsideitition,  is  lield  to  be 
suJQIcient  to  aut borne  tbe  cancellation  of  a  deed  from  a  btisband  to  wife, 
made  after   the   creation  of  the  debt. 


'i;il 


APPEAL  FROM  JEFFEKSON   GIECUIT  COtTKTj  OHANCEHY  DIVISION- 
September  29,  1B6S. 

Opimox  of  the  Coubt  by  Jcbge  Petees: 

It  appears  in  the  supplemental  record  tliat  the  judgment  of  the 
22nd  of  Septemher,  1865,  and  from  which  this  appeal  is  prose- 
cuted, as  the  memorandimi  on  tlie  original  record  of  counsel  shows, 
was  after  its  rendition  set  aside,  and  all  proceedings  under  it.  A 
smmuons  was  then  sued  out  against  the  inl'ant  and  executed  on  her 
defendantj  and  a  guardian  ad  Idem  then  regularly  appointed,  who 
filed  an  answer  and  the  final  decree  pronounced  tbe  27th  of  Octo- 
ber, 18G6,  from  which  there  seem  in  fact  to  be  no  appeal. 

But  it  is  deemed  best  to  finally  dispose  of  this  case  now  as  it 
may  be,  or  must  have  been  the  intention  of  counsel  to  have  this 
last  decree  reviewed. 

The  alleged  error  that  final  judgment  was  rendered  against  the 
infant  defendant  before  service  of  process,  as  already  noticed,  waa 
a  misconception  of  the  proceedinir^. 

The  commissioner's  report  of  the  indebtetlness  of  A.  B.  Nor- 
wood to  appellee  is  f uUj  sustained  by  the  proof,  and  presents  the 
correct  state  of  the  accoimts  between  the  parties. 

The  deed  of  A,  B.  Xorwood  to  his  wife,  and  danghter,  waa  sub- 
sequent  in  date  to  the  creation  of  the  debt  of  $450^  it  was  a  sub* 
sisting  debt  J  founded  on  a  valuable  consideration  at,  and  before 
the  making  of  said  deed,  and  as  it  was  merely  voluntary,  it  was 
void  under  the  statute  as  to  prior  creditors,  hence  the  court  below 
properly  subjected  the  hotiae  and  lot  to  the  payment  to  that  as 
well  as  the  debts  for  which  the  mortgage  was  executed.  Perceiv- 
ing, therefore,  no  error  in  the  judgment,  the  same  is  affirmed. 

Brown,  for  appellant. 

Harruon  &  Bennett,  for  appellee. 
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George  S.  Allison  v.  Bush  &  Shivell. 

Partnership— Silent  Partner— Abuse  of  Confidence  and  Trust. 

Allison  and  Bush,  appellee,  were  friends,  and  business  associates  in 
the  banking  business.  Bush  and  Shivell,  appellees,  were  law  partners, 
Shivell  and  Allison,  each  owned  a  share  in  a  mining  enterprise,  and 
Bush  was  the  silent  interested  partner  in  the  share  of  each.  Bush 
persuaded  Allison  to  buy  another  share,  engaged  to  negotiate  the  pur- 
chase and  promised  to  secure  it  at  cost,  to  Allison.  Bush  and  Shivell 
'  bought  a  share  of  Bright  for  $500  and  had  it  transferred  to  ShiveU 
who  transferred  to  Allison.  Bush  then  informed  Allison  a  share  had 
been  bought  for  him.  Bush  and  Shivell  then  bought  a  share  from 
another  party,  for  $1500,  no  payment  being  made  on  same.  Appellees 
made  draft  on  appellant  for  "purchase  money  for  the  Bright  interest" 
etc,  and  the  $1,500  was  paid.  In  a  suit  to  recover  $1,000,  held  that 
the  transaction  was  a  combined  abuse  of  confidence  and  trust  and  appel- 
lant entitled  to  restitution  of  the  difference  in  price  of  the  two  shares. 

APPEAL   FROM   LOUISVILLE   CHANCERY   COURT. 
September   26,    1868. 

Opinion  of  the  Court  by  Judge  Robertson: 

It  seem  to  this  court  that  a  close  analysis  of  the  pleadings  and 
evidence  presented  in  the  record  of  this  case,  must  result  in  the 
logical  and  consistent  and  only  judicial  conclusion  that  the  appel- 
lant is  entitled  to  relief  as  sought  by  his  petition.  The  following 
facts,  sufficiently  established,  authorize  this  deduction: 

1.  The  appellant  and  the  appellee  Bush  were  intimate  friends, 
standing  in  the  confidential  relation  of  cashier  and  director  of 
the  same  bank  in  the  city  of  Louisville. 

2.  The  appellees  Bush  and  Shivell  were  associated  ijx  the  con- 
fidential relation  of  partners  in  the  practice  of  law  in  the  same 
city.  Shivell  was  the  holder  of  a  share  of  one-fourth  in  "The 
Kiggs  Tiven  Mining  and  Manufacturing  Company,"  and  Bush, 
as  indicated  by  his  own  testimony  and  other  circumstances,  was  a 
dormant  partner  in  the  profits  of  that  share  and  also  of  the  share 
bought  by  Bush  from  Shivell  for  the  appellant. 

3.  Bush  persuaded  the  appellant  to  buy  a  share  in  said  com- 
pany, engaged  to  negotiate  the  purchase  for  him  at  as  low  a  rate 
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as  he  could  and  promised  to  charge  him  only  what  the  share 
should  cost 

4.  That,  in  a  few  days  afterwards,  on  the  15th  of  June,  1865, 
Shivell  bought  from  an  original  stock-holder,  D.  Bright,  his  share 
of  one-fourth  for  the  price  of  $500  and  some  indefinite  costs,  and 
between  that  date  and  the  8th  of  July,  1865,  Bush  reported  the 
purchase  of  a  share  from  Shivell  for  the  appellant  and  Shivell 
transferred  it  to  the  appellant. 

5.  On  the  1st  of  July,  1865,  Shivell's  brother  transferred  to 
him  a  share  for  the  ostensible  price  of  $1,500,  but  a  credible  wit- 
ness testified  that  more  than  a  year  afterwards  that  brother  told 
him  that  he  "had  received  nothing  and  did  not  know  that  he  ever 
would,"  this  fact,  connected  with  the  incredibility  that  the  appellee 
Shivell  would  give  $1,500  for  a  share  when  he  had  about  two  weeks 
before  bought  one  for  about  $500,  and  too  when  he  seemed  anxious 
to  sell,  authorizes  the  inference  that  the  purchase,  from  his  brother 
was  a  sham,  contrived  as  a  pretext  for  extorting  $1,500  from  the 
appellant  on  the  pretence  that  he  had  bought  that  share  at  that 
price  for  him,  when  in  fact  he  had  bought  only  Bright's  share 
and  owned  no  other  except  his  own,  which  cost  him  nothing. 

6.  On  the  8th  of  July,  1865,  the  appellee  Bush  drew  on  the 
appellant  in  favor  of  the  appellee  Shivell  for  $800  "of  the  pur- 
chase money  for  the  Bright  interest  in  the  Bigg  Tiven  lead  mine," 
and  on  the  1st  of  September,  1865,  the  appellee  Shivell  drew  on 
the  appellant  in  favor  of  the  appellee  Bush  for  "$700  balance  on 
the  one-fourth  interest  purchased  for  you." 

7.  It  is  almost  certain  that  the  purchase  of  a  share  for  appellant 
was  made  before  the  Ist  of  July,  1865,  and  consequently  it  must 
have  been  Bright's  share  that  was  bought  for  him. 

From  these  significant  facts  we  cannot  resist  the  conclusion  that 
the  appellees  combined  to  make  about  $1,000  out  of  the  appellant 
as  a  joint  speculation  on  abused  confidence  and  trust.  And  that 
the  share  bought  for  him  was  Bright's.  Consequently  they  de- 
ceived the  appellant  and  extorted  from  him  about  $1,000  more 
than  they  were  entitled  to  demand  or  could  justly  recive. 

Wherefore,  the  decree  dismissing  the  appellant's  petition  is 
reversed  and  the  cause  remanded  for  a  judgment  in  his  favor 
against  the  appellee  for  $1,000  with  interest  from  the  time  they 
received  it,  which  amount,  however,  may  be  diminished  by  the 
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costs  Bright  says  he  was  to  get  in  addition  to  the  $500,  leave  to 
prove  which  is  allowed. 


Bullitt,  for  appellant. 
Pirtle,  for  appellee. 


A.  M.  NoETH  V.  W.  T.  Haggin^s  Admb. 

Statute  of  Limitations — Renewal  of  Notes — ^Usury. 

A  substitution  of  new  notes  for  old  ones,  where  none  of  the  principal 
is  paid,  is  a  continuance  of  the  loan,  and  the  statute  ot  limitations 
will  not  bar  a  recovery  of  any  usury  paid  thereon. 

Bills  and  Notes— Purchaser  for  Value — Sale  of  Notes. 

Uaggins  made  application  of  Fry  to  secure  for  him  $5,000.  Brent 
conducted  negotiations.  Fry  *  sought  and  secured  the  money  from  one 
W.  W.  North,  son  of  and  agent  for  A.  M.  North.  The  notes  of  Haggins 
were  made  to  and  endorsed  by  Brent,  and  delivered  to  W.  W.  North. 
Held  to  be  a  loan  of  money  and  not  a  sale  of  notes  to  A.  M.  North. 

APPEAL  FROM   LOUISVILLE   CHANCERY   COURT. 
February    21,    1860. 

A  suit  was  filed  by  an  administrator  to  settle  the  estate  of  W. 
T.  Haggins.  Among  the  liabilities  were  notes  aggregating  $4,200, 
given  by  Haggins  to  appellant  North.  The  evidence  was  that  in 
1856  Haggins  applied  to  W.  W.  Fry,  attorney,  to  secure  for  him 
$5,000.00.  This  application  was  made  by  T.  T.  Brent  for  Hag- 
gins. Fry  was  the  attorney  and  advisory  counsel  of  appellant,  and 
sought  and  secured  the  loan  through  W.  W.  North,  son  and  agent 
of  appellant,  the  notes  and  mortgage  being  made  to  T.  T.  Brent, 
and  endorsed  by  him  over  to  the  appellant.  Notes  were  executed, 
one  for  $5,000.00  without  interest,  and  ten  for  $250.00  each,  pay- 
able semi-annually,  and  bearing  interest  at  10  per  cent.  All  of 
these  latter  notes  were  paid  at  maturity,  but  before  the  due  date 
of  the  large  note,  Haggins  applied  for  an  extension  of  five  years. 
The  old  note  and  mortgage  was  cancelled  and  new  notes  and  a 
mortgage  was  executed,  the  notes  being  one  for  $250.00  and  nine 
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for  $600.00  each,  payable  semi-aimually,  a  payment  of  $250.00 
cash  having  been  made.     Notes  bear  interest  at  ten  per  cent 

The  administrator  seeks  to  cancel  such  of  these  latter  notes,  as 
will  amount  to  the  usury,  as  shown  in  the  transaction.  A  com- 
missioner's report  showed  usury  of  $1,520.00,  which  was  purged. 
From  a  decree  of  the  chancellor,  sustaining  the  report  of  the  com- 
missioner, this  appeal  is  prosecuted. 

Opinion  of  the  Couet  by  Judge  Robeetson: 

The  facts,  conduce  to  show  a  loan  of  money  and  not  a  sale  of 
notes.  And  the  ten  notes  for  $250  each,  payable  semi-annually, 
were  evidently  given  for  ten  per  cent  interest  on  the  loan  of 
$5,000  for  five  years. 

The  last  contract  seems  to  have  been  only  an  extension  of  the 
loan  at  the  same  rate  of  interest,  and  we  are  unable  to  see  in  it 
anything  like  a  purgation  of  usury. 

And,  as  the  principal  of  the  original  loan  was  not  paid  and  the 
new  notes  were  substituted  for  prolonging  the  loan,  the  statute  of 
limitations  did  not  bar  a  recovery  of  any  of  the  usury  which  had 
been  paid* 

Nor  can  we  judicially  know  that  the  payments  were  made  in  a 
depreciated  currency  of  less  value  than  that  which  was  loaned; 
nor  can  we  presimie,  without  either  allegation  or  proof,  that,  if 
the  payments  were  made  in  a  paper  medium,  it  was  not  volun- 
tarily accepted  at  its  nominal  value.  And  we  do  know  that  accord- 
ing to  a  late  decision  by  this  court,  the  appellant  cannot,  while  that 
decision  shall  stand  as.the  law  of  the  State,  be  compelled  to  accept, 
for  the  principal  she  loaned,  any  thing  but  gold  or  silver  at  its 
standard  value. 

Consequently  we  perceive  no  error  in  the  judgment  for  reclaima- 
tion  of  four  per  cent  usury — paid  on  the  continuous  loan. 

Wherefore,  the  judgment  is  affirmed. 
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William  Lackey  et  al  v.  H.  F.  Blandy. 

Demurrer— Pleadings— Allegations  in  Answer  Taken  as  True. 

A  demurrer  to  an  answer  to  a  petition  that  alleges  the  aoceptanc 
by  plaintiff  of  new  notes  with  security,  in  settlement  of  those  sued  oi 
and  which  were  secured  by  a  mortgage,  should  be  over-ruled  as  it  J 
an  admission  of  the  facts  as  alleged  in  the  answer. 

Bills  and  Notes — Contract  for  Payment  in  Lumber. 

A  contract  for  delivery  at  a  given  point,  of  personal  property,  i 
settlement  of  notes,  though  the  property  be  not  accepted,  the  debtc 
is  entitled  to  recover  against  the  creditor  the  value  of  such  of  tli 
property  as  was  lost  by  reason  of  the  creditors  negligence. 

APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 
October    20«    1868. 


This  was  a  suit  to  enforce  payment  of  the  balance  of  the  pui 
chase  price  of  a  sawmill  outfit.  The  petition  avers  the  executioi 
and  delivery  to  plaintiffs  of  two  notes  of  $500  each,  due  four  an 
eight  months,  and  a  mortgage  upon  the  outfit  to  secure  same ;  tha 
afterwards,  Thomas  S.  Lackey  and  William  Lackey,  appellani 
executed  two  notes  for  $539  each  in  two  and  four  months,  a 
additional  security  for  the  two  notes  first  given.  Defendants  ar 
swering,  denied  that  the  mortgage  was  given  at  the  time  of  th 
execution  of  the  notes,  but  at  plaintiff's  urgent  request,  was  exe 
cuted  some  two  months  afterwards ;  that  the  last  two  named  note 
were  given,  with  Thomas  S.  Lackey  as  security,  in  full  satisfa< 
tion  of  the  notes  of  $500  each  and  the  mortgage,  and  that  it  wa 
afterwards  contracted  and  agreed  that  defendants  could  delive 
for  plaintiffs  on  the  Ohio  river  at  Hamletsburg,  Ohio,  100,000  fee 
of  lumber  at  $12.50  per  thousand,  to  be  in  full  satisfaction  of  th 
said  last  two  notes.  That  pursuant  to  said  agreement,  they  d( 
livered  the  lumber  at  the  place  designated,  and  that  by  reason  o 
the  failure  of  plaintiffs  to  give  them  the  benefit  of  the  value  of  sai 
lumber,  they  claim  damages  in  the  sum  of  $1,500.  A  demurre 
was  filed  to  the  answer,  and  sustained.  An  amended  answer  wa 
filed,  alleging  payment  in  full  of  the  notes. 

The  evidence  showed  that  a  contract  was  made  with  the  ager 
of  plaintiffs  for  the  lumber  as  alleged  in  defendants  answer,  an 


Lackey  v.  Blandt. 


477 


Opinion  of  the  Court. 


that  about  100,000  feet  was  placed  on  the  bank  of  the  Ohio  river, 
in  easy  access  for  shipment,  within  the  agreed  time,  and  that 
afterwards,  during  high  water,  part  of  it  was  washed  away. 

From  a  verdict  and  judgment  for  plaintiffs,  defendants  prosecute 
this  appeal. 

Opinio!^  of  the  Court  by  Judge  Robeetson: 

The  allegations  in  the  answer,  that  the  new  notes  with  surety 
were  accepted  as  satisfaction  of  the  debt  previously  secured  by 
mortgage,  were  admitted  by  the  demurrer.  And  these  allegations 
are,  as  thus  admitted,  suflScient  for  waiving  the  mortgage.  The 
demurrer  ought  therefore  to  have  been  overruled. 

It  seems  to  us  also  that  the  allegations  and  proof  as  to  the  con- 
tract for  lumber,  and  the  delivery  of  it  on  the  bank  of  the  Ohio, 
prima  facie  entitle  Lackey  to  at  least  the  value  of  so  much  as  was 
lost  to  him. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 


Dabney,  for  appellant. 
Palmer,  for  appellee. 
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*      Kentucky  Improvement  Co.  v.  B.  W.  Ward. 

Navigation — Obstruction  in  River — Damage  to  Water  Crafts — ^Instructions. 
In  a  suit  by  appellees  to  recover  for  damages  to  their  flat  boat,  caused 
by  the  temporary  erection  of  a  dam  across  the  river  by  appellants, 
and  for  which  a  verdict  and  judgment  was  rendered,  the  following 
instructions  "that  the  liability  of  appellants  is  made  to  depend  on  the 
question  whether  the  accident  occurred  without  the  fault  of  appellees, 
and  alone  from  obstructions  to  navigation  caused  and  kept  in  the  river 
by  the  appellants  other  than  such  as  were  merely  necessary  to  enable 
them  in  a  reasonable  time  to  repair  their  mill  dam,"  is  held  to  be 
the  correct  rule  of  law  therefor. 


APPEAL  FROM  GREENUP  CIRCUIT  COURT. 
December    1,    1868. 

Opinion  of  the  Court  by  Judge  BLabdin  : 


The  appellees  sued  the  Kentucky  Improvement  Company  for 
damages  sustained  by  the  wreck  of  their  flat  boat  loaded  with  tan 
bark^  in  the  Little  Sandy  river,  in  consequence  of  obstructions  to 
navigation  placed  in  the  river  by  the  defendants. 

The  facts  were  that  the  defendants,  as  owners  of  the  Aginglite 
Mills  on  said  river,  were  entitled  by  legislative  recognition  and 
prescriptive  right  to  the  privilege  of  continuing  to  obstruct  the 
river  with  their  mill  dam  as  erected  years  before.  This  dam  was 
partially  washed  away  in  Jime,  1866,  and  the  owners  constructed 
a  temporary  dam  of  brush,  straw,  &c.,  extending  across  the  chan- 
nel formed  by  the  breach  in  the  old  dam,  so  as  to  connect  the 
remaining  part  of  it  with  the  opposite  bank  of  the  stream,  some 
sixty  yards  above  the  site  of  the  old  dam  at  its  connection  with  the 
east  bank  of  the  river.  The  current  of  the  river  had  broken  around 
this  obstruction  of  brush  on  the  east  side  of  the  stream  and  formed 
a  crooked  chute,  large  enough  to  admit  of  the  passage  of  a  flat 
boat,  but  dangerous  from  its  shape  and  the  force  of  the  current, 
as  well  as  the  proximity  of  the  remaining  portion  of  the  old  dam. 
About  the  first  of  August,  1866,  the  boat  of  the  appellees  ascending 
the  river  in  the  night  time,  in  passing  through  said  chute  at  the 
end  of  the  brush  dam,  struck  it  and  was  thrown  against  a  log  and 
then  against  the  old  dam  in  passing  through  it  and  bilged  and  sunk. 
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'he  defendants  relied  in  their  defense  that  the^*  had  a  right  to 
Jtruct  the  temporary  dam  as  a  means  of  repairing  the  other,  ^ 
that  the  accident  was  not  the  consequence  of  any  fault  on  their 
t,  but  of  the  negligence  and  unskillfulness  of  the  plaintiffs  in 
mpting  to  pass  the  obstruction  in  the  night  and  when  the  water 
at  too  low  a  stage  to  admit  of  the  safe  passage  of  the  boats. 
L  verdict  and  judgment  were  rendered  for  the  plaintiff  for 

0  and  the  court  having  overruled  a  motion  for  a  new  trial, 
defendants  have  appealed  to  this  court. 

'he  main  inquiry  is  whether  or  not  the  court  correctly  instructed 
jury.  By  the  instructions  given  the  liability  of  the  appellants 
made  to  depend  on  the  question  whether  the  accident  occurred 
lout  the  fault  of  the  appellees  and  alone  from  obstructions  to 
igation  caused  and  kept  in  the  river  by  the  appellants,  other 

1  such  as  were  merely  necessary  to  enable  them  in  reasonable 
3  to  repair  their  mill  dam.  And  in  this  we  think  the  court 
■ectly  expressed  the  law  of  the  case.  The  verdict  of  the  jury 
J  not  appear  to  have  been  excessive,  but  was  such  as  they  might 
aerly  have  foimd  from  the  facts. 

Therefore,  the  judgment  is  affirmed. 


reland,  Dulin,  for  appellant. 


^hister,  for  appellee. 
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E.  M.  Stone  v.  Edwakd  L.  Minteb  et  al. 

Wills — Construction  of — Word  "Child  or  Children"  Used  in  Devise. 

A  will  contained  the  following  clause,  *1  give  and  bequeath  to  my 
son  Edmund  S.  Lampton  eight  acres  of  land  x  x  x  And  if  said 
Edmund  shall  die  without  lawful  issue,  it  is  my  will  and  desire,  and  I 
do  hereby  direct,  that  the  estate  herein  devised  to  him  shall  go  to  his 
sisters  in  equal  proportion,  and  if  either  or  both  of  them  be  dead,  to 
the  child  or  children  of  such  dead  sister,  the  children  taking  the  share 
of  the  dead  parent."  Hdd,  to  mean  that  grandchildren  of  either  of 
said  devisees, .  would  not  participate  in  the  distribution  of  the  estate 
of  said  Lampton,  at  his  death  without  issue,  but  would  descend  to  the 
children  only. 

Will»— Use   of    Word    "Child"   to   Denote    Meaning    Thereof — Words    an^ 
Phrases. 

The.  use  of  the  word  "child"  or  "children"  in  a  will,  to  be  enlarge^] 
beyond  its  ordinary  and  popular  signification  is  only  permissible,  eithei 
from  necessity,  where  the  will  would  be  otherwise  inoperative,  or  where 
the  testator  has  shown  by  other  words  in  the  instrument  that  he  die 
not  use  it  in  its  ordinary  and  popular  meaning,  but  in  a  more  extendec 
sense. 

APPEAL  FEOM   LOUISVILLE   CHANOEEY   COUET. 
December   1,   1868. 

Opinion  of  the  Couet  by  Judge  Peters: 


In  April,  1823,  the  last  will  and  testament  of  Mark  Lamptoi 
was  probated  in  the  court  of  the  county  of  Jefferson.  Which  wil 
contains  the  following  clause: 

"I  give  and  devise  to  my  son,  Edmund  S.  Lampton,  an< 
his  heirs  and  assigns  forever,  five  negroes,  to  wit:  Daniel 
James,  Melinda,  Smith,  son  of  Aggy,  and  Paulina,  daugh 
ter  of  A^y,  and  the  future  increase  of  said  females. 

"Also  eight  acres  of  land,  lying  and  being  in  Louisvill 
aforesaid,  on  the  western  side  of  my  ground  in  the  rang 
of  twenty-acre  lots,  to  be  bounded  on  the  west  side  b; 
Campbell  street  aforesaid,  which  runs  through  the  twentj 
acre  lot  number  two,  and  to  extend  from  said  street  easi 
wardly  equal  distances  along  said  South  street,  and  th 
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southern  boundary  of  said  grounds  to  include  the  said 
eight  acres  of  land,  with  all  the  appurtenances.  The  said 
slaves  Melinda,  Smith  and  Paulina  shall  be  delivered  to  the 
said  Edmund  S.  Lampton,his  heirs  or  assigns,  immediately 
after  my  death,  and  the  said  Daniel  and  James  and  said 
eight  acres  of  land  with  the  appurtenances,  after  all  my 
debts  shall  be  paid.  And  if  the  said  Edmund  shall  die 
without  lawful  issue,  it  is  my  will  and  desire  and  I  do 
hereby  direct,  that  the  estate  herein  devised  to  him  shall  go 
to  his  sisters  in  equal  portions,  and  if  either  or  both  of 
them  be  then  dead,  to  the  child  or  children  of  such  dead 
sister,  the  children  taking  the  share  of  the  dead  parent '^ 

A.t  the  death  of  the  testator  he  left  three  children  surviving  him, 
:  His  son,  Edmund  S.  Lampton,  Mrs.  Minerva  L.  Stone,  wife 
E.  S.  Stone,  and  Fanny  M.  Lampton,  now  the  wife  of  Thomas 
Crutchfield. 

Mrs.  Stone  survived  her  husband,  E.  S.  Stone,  by  whom  she 
i  a  son,  E.  M.  Stone.  She  then  married  Minter,  by  whom  she 
i  a  son,  Marion  F.  Minter,  and  died,  M.  F.  Minter  married 
i  died,  leaving  two  infant  children,  Edmund  Lane  Minter  and 
iry  S.  Minter. 

[n  1865,  after  the  death  of  his  sister  Mrs.  Minerva  Minter,  and 
•  son  Marion  F.  Minter,  Edmund  S.  Lampton  died,  without 
irful  issue,  as  is  alleged,  and  this  action  was  brought  in  the 
aisville  chancery  court  by  Crutchfield  and  wife  against  said  E. 
Stone  and  E.  L.  and  M.  S.  Minter,  and  quite  a  number  of  ten- 
is,  for  partition  and  to  be  put  in  possession  of  the  one-half  of 
!  eight  acres  of  land  devised  by  the  father  of  Mrs.  Crutchfield, 
the  clause  of  the  will  quoted. 

E.  M.  Stone  filed  his  answer,  making  it  a  cross-petition  against 
L.  and  M.  S.  Minter,  claiming  that  he  is  entitled,  under  his 
ind-father's  will,  to  one  moiety  of  the  eight  acres  of  ground,  to 
t  exclusion  of  his  said  nephews  and  niece.  They  being  infants, 
jwered  by  guardian  ad  litem. .  Controverted  the  claim  of  E.  M. 
)ne  to  a  moiety  of  said  land,  and  asserted  claim  to  one-fourth 
reof,  as  the  children  of  M.  F.  Minter,. the  deceased  son  of  tes- 
or's  daughter,  Minerva. 

Fo  their  answer  Stone  demurred,  and  the  chancellor  having 
smiled  the  demurrer  and  sustained  the  claim  of  the  Minters  to 
^fourth  of  the  land.  Stone  prosecutes  this  appeal. 
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What  is  the  proper  constructipn  and  legal  effect  of  the  devise 
to  the  son  of  the  testator  of  the  eight  acres  of  land,  and  in  the 
event  of  his  death  ^'without  lawful  issue/'  then  over,  is  the  sole 
question  presented  on  this  record  ? 

It  is  contended  on  the  part  of  appellant,  that  the  words  child; 
or  chUdren,  as  used  by  the  testator  in  this  clause  of  his  will,  were 
used  in  their  ordinary,  popular  sense,  and  not  to  denote,  nor  em- 
brace, grand-children.  While  for  the  appellees,  it  is  contended 
that  upon  the  happening  of  the  contingency  provided  for,  the 
estate  was  to  pass  to  the  testator's  daughters,  and  if  either,  oi 
both,  were  dead,  then  to  their  families  as  a  class,  and  therefore 
grand-children  were  to  be  included. 

The  testator  died,  as  already  observed,  in  1823,  and  as  his  will 
must  be  considered  as  speaking  at  his  death,  the  question  must  be 
decided  without  reference  to  the  act  of  1839,  or  the  Revised  Stat- 
utes whereby  the  rule  on  the  subject  has  been  modified. 

In  Churchill  vs  Churchill,  2  Met,  466,  this  court  said  the 
technical,  legal  import  of  the  word  "children"  accords  with  its 
ordinary  and  popular  signification;  it  does  not  denote  grand- 
children ;  and  though  sometimes  used  with  that  purpose  and  effect, 
there  is  no  warrant  for  thus  enlarging  its  meaning  in  construing 
a  will,  unless  indispensably  necessary  to  effectuate  the  obvious 
intent  of  the  testator. 

It  may  be  regarded  as  well  settled  that  such  enlarged  or  extended 
import  of  the  word  ''children"  when  used  as  descriptive  of  persons 
to  take  under  a  will,  is  only  permissible  in  two  cases.  First,  from 
necessity,  where  the  will  would  be  otherwise  inoperative,  and, 
second,  where  the  testator  has  shown  by  other  words  in  the  instru- 
ment, that  he  did  not  use  it  in  its  ordinary  and  popular  meaning, 
but  in  a  more  extended  sense.  As  sustaining  the  rule  here  stated, 
several  authorities  are  cited,  and  it  is  said  that  upon  the  question 
there  is  no  conflict  in  the  authorities. 

And  in  Yeates  and  wife  vs.  Gill,  &c.,  9  B.  Mon.,  203,  this  court 
said,  after  reciting  the  rule, 

"and  it  has  also  been  held  as  a  consequence,  that  where 
neither  of  these  grounds  exists,  grand-children  cannot  take 
with  children  imder  the  latter  term  used  as  descriptive  of 
the  class ;  nor  great-grand-children  with  grand-children  un- 
der the  latter  description. '^ 
In  this  case  the  testator  devised  his  estate  to  his  said  six 
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children,  whom  he  had  previously  named,  saying  "Enoch's  children 
being  in  his  place.  At  the  date  of  the  will  there  were  three  of 
the  children  of  Enoch  living.  But  before  the  death  of  the  testator, 
a  daughter  of  his  son  Enoch,  who  had  married  Gill,  died,  leaving 
four  infant  children;  Enoch  Bruton,  Jr.,  the  son  of  Enoch,  Sr., 
bad  died  a  minor,  childless,  and  unmarried,  leaving,  of  the  three 
children  of  the  testator's  son  Enoch,  only  one  living  at  his  death, 
a  daughter,  who  had  married  Yeates,  and  he  claimed  all  the  estate 
devised  to  the  children  of  his  wife's  father,  to  the  exclusion  of  the 
children  of  her  deceased  sister  Mrs.  Gill.  And  in  the  opinion, 
it  is  said  that  according  to  the  principles  of  the  rule  of  construc- 
tion as  therein  stated,  Mrs.  Gill's  children,  the  grand-children  of 
testator's  son  Enoch  would  be  entitled  to  nothing,  because  one  of 
the  children  of  Enoch  was  living  at  the  death  of  the  testator,  and 
they  were  not  his  children/'  But  imder  the  provisions  of  the 
Statute  of  1839,  Mrs.  Gill's  children  were  adjudged  to  be  entitled 
to  the  one-half  of  the  estate  devised  to  Enoch's  children,  the  tes- 
tator having  died  in  October,  18^7,  after  the  act  took  effect. 

In  Hughes  vs.  Hughes,  12  B.  Mon.,  115,  the  court  recognized 
the  rule,  as  authoritatively  settled  that  the  word  children  is  not 
construed  to  embrace  grand-children,  unless  there  be  something 
contained  in  the  will  which  manifests  the  testator's  intention  by 
the  use  of  the  word,  to  include  not  only  his  children,  but  also  his 
grand-children.  In  that  case  the  grand-children  were  adjudged 
to  be  entitled  to  take  a  part  of  the  residuum;  because  in  the  clause 
of  the  will  under  which  claim  the  testator  used  the  word  ''heir" 
first,  and  then  children,  referring  to  the  same  persons  throughout, 
and  using  the  word  children  synonymous  with  heirs. 

In  the  case  at  bar  the  necessity  does  not  exist,  that  appellees' 
should  take  in  order  to  make  the  will  operative,  because  appellant 
can  take  under  the  precise  designation  given  in  the  will.  And 
the  whole  instrument  will  be  read  in  vain  to  find  a  sentence,  or 
single  word,  showing  that  the  testator  did  not  use  the  words  child 
or  children,  in  their  ordinary  and  popular  sense. 

It  may  be,  that  an  adherence  to  this  rule  of  construction  may 
impose  a  hardship  on  appellees,  and  which,  if  testator  could  have 
foreseen,  or  had  known  that  an  express  provision  was  necessary 
to  prevent,  would  have  provided  for;  but  be  that  as  it  may,  the 
court  cannot  be  indifferent  to  the  fact  that  departure  from  author- 
itatively settled  rules,  entail  evils  on  the  country,  which  greatly 
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overbalance  any  good  that  may  result  in  the  relief  of  an  isolated 
hard  case.  Besides,  the  rule  has  now  been  modified  by  legislative 
enactments,  and  its  operation  will  be  limited  necessarily  to  a  very 
few  cases  hereafter. 

Under  the  weight  of  authority,  therefore,  the  court  feels  con- 
strained to  reverse  the  judgment  of  the  chancellor,  and  remand  the 
cause,  with  directions  to  sustain  appellant's  demurrer  to  the  an- 
swer of  appellee,  and  for  further  proceedings  consistent  herewith. 


Cardwells,  Pirtle  &  Caruth,  for  appellant, 
F,  Hagan,  for  appellees. 


Samuel  Moobe  and  Thomas  J.  Ken  net  v,  James  M.  Stone. 

Highways — ^Abandonment  of  Public  Road. 

The  dose  pr^rjumity  of  a  public  road,  constantly  used,  to  one  bene- 
ficial only  to  a  few  nearby  private  individuals,  where  it  i&  shown  that 
there  is  not  sufficient  labor,  to  keep  in  repair  both,  will  justify  the 
abandonment  of  the  lesser  used  road  by  order  of  the  court. 

Words  and  Phraser— Description. 

The  use  of  the  words  "about  ten  feet  north"  in  a  suit  for  a  discon- 
tinuance of  a  public  road,  to  designate  the  terminus  of  the  part  of  the 
road  sought  to  have  abandoned,  is  held  sufficiently  certain  as  a  descrip- 
tion of  the  point  it  was  desired  to  discontinue  at. 

APPEAL   FEOM   SCOTT    CIECUIT    COUET. 
December  13,  1867. 


This  was  an  action  brought  in  the  Scott  county  court  to  close  a 
certain  road,  which  is  alleged  to  be  little  traveled,  and  expensive 
to  keep  in  repair.  The  road  was  less  than  a  mile  in  length,  and 
only  two  parties  lived  on  same,  one  of  whom  was  in  favor  of 
closing  it.  Another  public  road,  was  within  a  short  distance,  par- 
alleling it  within  a  half  to  three-quarters  of  a  mile.  The  evidence 
showed  that  the  road  would  be  of  no  particular  injury  except  to 
appellant  Kenney,  and  would  only  affect  him  to  the  extent  of  caus- 
ing him  to  drive  about  half  a  mile  further  to  reach  the  turnpike, 
to  which  both  roads  lead,  in  a  parallel  line.     That  the  road  had 
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not  been  worked  for  years,  was  travelled  but  little ;  not  in  condition 
for  vehicles  to  travel  it,  with  safety,  and  if  compelled  to  be  worked, 
suflScient  hands  could  not  be  found  to  keep  it  in  repair  without 
neglect  to  the  other  and  more  traveled  public  road,  running  parallel 
thereto,  and  which  was  constantly  used  by  the  public  generally. 
From  a  judgment,  ordering  the  closing  of  the  road,  defendants 
appeal. 

Opinion  of  the  Court  by  Judge  Williams: 

The  almost  entire  neglect  to  work  and  improve  the  mill-road 
for  several  years  and  its  almost  wholly  unfitness  for  passage  of 
carriages,  wagons  or  other  vehicles,  strongly  indicate  its  public 
insignificance.  Besides  the  evidence  preponderates  to  establish 
that  few,  if  ever,  horseback  travellers  used  this  road. 

The  close  contiguity  of  this  road  to  other  more  used  public  roads 
and  the  necessity  to  concentrate  the  labor  so  as  to  improve  the  more 
important  ones,  so  as  to  make  these  safe  and  convenient  for  the 
public,  authorized  the  circuit  court  to  adjudge  discontinuance. 
We  also  think  that  ''about  ten  feet  north''  of  a  designated  gate  is 
BuflSciently  certain  as  a  description  of  the  point  it  was  desired  to 
discontinue  at;  this  literally  signifies  "near  to"  a  point  ten  feet 
from  the  gate,  and  means  less  than  a  foot  either  over  or  under  ten, 
and  legally  means  ten  feet  from  the  gate  as  heretofore  decided  by 
this  court 

Judgment  aflSrmed. 


Damaby,  for  appellant. 
Beck  Prewitt,  for  appellee. 
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ISHAM   HeNDEKSON    V.    WiLLIAM    J.    He.U>Y. 

WnxiAM  J.  Heady  v.  Isham  Hendekson. 

Partnenh^— Difloontinnance  hy  Ac^ctcence  in  other  Dealings. 

The  aoquiesoenee  of  one  partner  in  acts  by  the  other,  which  con- 
duced to  prove  a  dissolution  of  a  former  partnership,  will  bar  any 
recovery  of  a  share  of  profits  made  in  all  transactions  subsequent  to 
the  alleged  dissolution. 

Partnership— Profits — Proof  as  to,  etc 

In  the  absence  of  definite  proof  as  to  the  specific  purchase  price 
of  horses  for  a  partnership,  which  had  been  formed  to  funish  horses 
to  the  Government,  it  is  sufiScient  to  average  the  whole  upon  a  basis 
of  what  the  evidence  shows  was  paid  for  a  portion  of  the  stock. 

APPEAL   FROM   LOUISVILLE   CHANCERY   COURT. 
November  27,  1867. 


These  parties  entered  into  a  contract  to  buy  horses,  to  be  sold 
to  the  United  States  Government,  to  be  furnished  in  lots  of  one 
hundred  at  a  time.  A  contract  had  previously  been  made  by  Hen- 
derson with  the  Government,  whereby,  amongst  other  conditions, 
the  horses  were  to  be  inspected,  and  such  as  were  accepted,  to  be 
paid  for  at  $96  each.  Henderson  was  to  furnish  the  funds  necessary 
to  buy  the  horses  and  Heady  was  to  attend  to  the  buying,  deliver- 
ing, etc.  Up  to  July  8th,  1862,  479  head  had  been  purchased,  and 
on  that  day.  Heady  retired  from  the  partnership.  The  averments 
of  the  petition  were  that  Heady  owned  a  two-fifth  interest  in  the 
partnership,  but  in  making  up  his  report,  the  commissioner  allowed 
and  rendered  his  final  report  upon  a  one-half  basis.  In  the  com- 
missioner's final  report,  he  showed  sales  to  and  receipts  from  the 
government  of  $43,104  up  to  July  21,  1862,  and  also  receipt  of 
$1,312.50  from  the  sale  of  30  head,  at  auction,  which  it  seems 
had  been  rejected.  All  of  this  fund  went  into  the  hands  of  Hen- 
derson. He  was  credited  with  cash  advanced  $20,211.50,  and 
payment  for  244  head  at  $80  each,  average  price,  no  specific  proof 
being  offered  for  the  actual  purchase  price  of  every  animal,  and 
was  also  allowed  sundry  expenses  necessary  to  the  conducting  of 
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the  business,  making  a  total  of  $41,381.05,  showing  a  balance  of 
profit  of  $3,035.45.  The  petitioner  alleges  that  his  retirement 
from  the  partnership  was  brought  about  by  the  reputed  sale  by 
Henderson  of  the  Government  contract  to  one  Gaslin,  but  that  the 
transfer  was  made  to  defraud  him  of  his  share  of  the  profits, 
Henderson,  without  rendering  an  acounting,  informing  him  that 
they  had  lost  considerable  money  by  the  transactions,  all  of  which 
is  denied  in  the  answer.  From  a  judgment  for  an  equal  division 
of  the  profits,  defendant  appeals. 

Opi2«ion  of  the  Court  by  Judge  Robeetson: 


The  pleadings  and  facts  are  so  confused  and  obscure,  in  this 
case,  as  to  leave  the  judicial  mind  in  vexatious  doubt  as  to  the 
precise  rights  of  the  parties.  We  are,  however,  satisfied  that 
Heady,  if  profits  were  made,  is  entitled  to  some  portion  of  them. 
But  whether  or  not  he  concurred  in  Henderson's  transfer,  when  it 
purports  to  have  been  made,  or  whether  or  not  the  transfer  was 
merely  ostensible  and  Henderson  was  still  the  beneficial  party, 
Heady  soon  apparently  acquiesced  and  ceased  to  act  as  partner. 

On  this  basis  the  commissioner's  last  report  is  very  able  and 
seems  to  approximate  the  truth  as  nearly  as  the  chaotic  record  will 
enable  any  enlightened  and  impartial  mind  to  reach  it. 

We  cannot,  therefore,  decide  that  there  is  any  available  error  in 
the  reported  amount  of  profits  of  which  Heady  is  entitled  to  a 
share.  And  consequently,  so  far  the  chancellor's  confirmation  of 
the  report  is  approved. 

But  it  seems  to  this  court  that  the  chancellor  erred  in  adjudging 
to  Heady  one-half,  instead  of  two-fifths  which  only  his  petition 
claimed  and  which  the  record  strongly  tends  to  prove  as  his  con- 
ventional portion. 

AVherefore,  for  this  error  alone,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  judgment  conformable  With  this  opinion. 

Thompson,  for  appellant, 

Caldwell,  for  appellee. 
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A.  J.  Wright's  Adme.  v.  David  Gillum. 

Husband  and  Wife— Lands  Purchased   by  Wife— Erroneous   Conyeyance  to 
Husband.  — 

A  deed  from  husband  to  wife,  though  technically  invalid,  is  held  good, 
where  it  is  shown  that  the  land  embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony  and  the  deed  made  to  the  husband  through 
mistake. 

Same — Creditors  Suit — ^Lien  Created  by  Payment  by  Wife. 

In  a  suit  by  a  creditor  to  subject  the  lands  in  the  name  of  the  wife, 
conveyed  to  her  by  her  insolvent  husband,  it  is  held  that  the  wife  will 
have  a  prior  lien  thereon  for  moneys  she  paid  for  the  land  out  of  her 
individual   means. 

Same— Sales — Oppressive  Costs. 

A  sale  of  the  lands  upon  which  a  lien  is  thu3  created,  to  reimburse 
the  wife,  is  held  unjudicial  where  the  value  of  the  land  is  shown  to 
be  no  more  than  the  price  paid  by  the  wife  for  which  she  holds  a  lien, 
and  would  create  inconvenience  and  oppressiveness  in  its  cost 

APPEAL  FBOM  TBIMBLE  CIBCUIT  COUBT. 
December    12,    1868. 

Opinion  of  the  Coubt  by  Judge  Robebtson  : 

It  seems  to  this  court  that  the  circuit  court  did  not  err  in  dis- 
missing the  appellant's  petition  as  judgment  creditor  of  the  appel- 
lee David  Gillum,  to  subject  a  tract  of  30  acres  of  land,  which  had 
been  conveyed  to  him  by  Elizabeth  Bates,  and  afterwards  con- 
veyed by  him  to  his  co-appellee  Mary  Jane  Gillum,  his  wife. 

The  husband  resists  the  asserted  equity  by  alleging  that  the 
land  was  bought  at  his  wife's  instance  for  a  home  for  herself  and 
six  children,  was  paid  for  with  her  own  separate  means  and 
ought  to  have  been  conveyed  to  her  by  Mrs.  Bates. 

The  wife  resists  more  emphatically  on  the  same  grounds,  alleg- 
ing that  her  1  iband  and  herself  had  no  other  ..  :un8  of  buying  the 
land  than  a  small  patrimony  which  she  then  expected  soon  to 
realize  from  her  father's  estate,  and  which  she  received  to  her 
separate  use  about  three  years  after  the  land  was  bought  at  $100, 
paid  by  her  husband  with  money  borrowed  from  one  Barres  in  an- 
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icipation  of  her  patrimonial  fund.    And  that  she  afterwards,  with 

portion  of  that  fund  which  never  came  to  her  husband,  paid  to 
Jarres  the  whole  amount  so  loaned  and  its  accruing  interest  of 
ourse;  that  Mrs.  Bates  conveyed  the  legal  title  to  her  husband 
astead  of  herself  through  mistake,  and  that  she  paid  Barres  in 
onsideration  of  her  husband's  conveyance  to  herself.  And  the 
aost  essential  of  these  allegations  are  sufficiently  established  by 
he  testimony. 

Now  although  the  conveyance  by  the  husband  to  his  wife  is 
echnically  invalid,  yet  the  contract  between  them  and  her  payment 
i  the  consideration  may  be  available  to  rebut  the  asserted  equity 
i  the  appellant  and  she  would  at  least  be  entitled  to  a  lien  on  the 
and  for  the  money  she  paid  for  it  and  that,  from  the  testimony^ 
Qay  be  presumed  equal  to  the  present  value  of  the  land,  an  experi- 
Qental  sale  of  which  for  reimbursing  her  would  be  not  only  in- 
tonvenient  but  oppressive  in  its  cost  and  probably  altogether 
mavailing  to  the  appellant 

A  decree  for  such  a  sale  would  therefore  have  been  improvident., 
ind  a  reversal  by  this  court  would  be  more  so. 

Wherefore,  the  judgment  is  affirmed. 


DeHaven,  for  appellant. 
Pryor  &  Chambers,  for  appellee. 
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Geanville  H.  Vaughn  et  ax  v.  G.  W.  Edwaeds  et  al. 

Guardian  and  Ward — ^Duty  of  Guardian  to  Make  Proper  Report. 

The  purchase  by  a  guardian,  of  a  portion  of  an  estate  of  a  decend- 
ant,  and  execution  of  his  note  therefor  to  the  father  of  his  wards,  will 
not  relieve  him  of  his  duty  to  report  the  indebtedness  to  the  proper 
court  as  the  estate  of  the  wards  in  his  hands. 

Purchase  of  Personal  Property  by  Wards  Credited  to  account  of  Guardian. 
Where  minors,  purchase  at  a  judicial  sale,  personal  property,  of  the 
estate  of  which  they  are  heirs  and  take  possession  of  and  use  the  same, 
continually,  their  guardian  should  be  credited  against  an  estate  under 
his  control  with  the  amount  bid  by  the  ward's.  Or  upon  an  adjust- 
ment of  accounts  said  property  should  be  turned  in  to  the  hands  of 
the  guardian. 

Principal  and  Surety— Judgment  against   Principal  Alone— Erroneous. 

In  a  suit  on  a  guardian's  bond,  a  judgment  against  the  principal 
alone,  is  erroneous.    It  should  be  against  the  principal  and  his  sureties. 


APPEAL   FROM   GREEN    CIRCUIT    COURT. 
December   19,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

John  Edwards,  a  citizen  of  Green  county,  departed  this  life 
intestate  in  1842  possessed  of  a  valuable  estate  in  land  and  slaves, 
leaving  Mrs.  Ann  W.  Edwards,  his  widow,  surviving  him,  and 
seven  children,  his  heirs. 

His  daughter  Elizabeth  who  had  married  Dr.  A.  M.  Jones 
perhaps  in  1841  died  in  1845  leaving  her  husband  and  two  daugh- 
ters, Velotte  and  Mary,  of  very  tender  years,  surviving  her. 

Dr.  Jones,  on  the  division  and  distribution  of  the  estate  of 
intestate  Edwards,  received  in  right  of  his  wife,  and  before  her 
death,  the  one-seventh  of  his  estate,  after  the  assignment  of  dower 
to  his  widow.  Upon  the  death  of  Dr.  Jones'  wife,  his  children 
were  taken  by  their  grand-mother,  Mrs.  Edwards,  to  her  home, 
and  she  cared  for,  educated  and  supported  them  till  her  death, 
which  occurred  in  1865;  perhaps  the  older  one  married  a  short 
time  before  the  death  of  her  grand-mother. 
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Their  father,  Dr.  Jones,  was  not  successful  as  a  business  man, 
and  prior  to  1855  had  failed,  the  estate  which  he  got  in  right  of 
his  wife,  except  that  which  he  might  be  entitled  to  on  the  death 
of  his  mother-in-law,  was  all  gone,  and  as  he  claimed  the  right 
to  the  one-seventh  of  the  dower  slaves  after  the  termination  of  the 
life  estate,  their  grand-mother  might  well  suppose  that  that  rem- 
nant of  their  mother's  fortune  would  be  lost  to  them.  Prompted 
by  her  affection  for  these  grand-daughters,  intensified  doubtless 
by  their  misfortune  in  the  early  death  of  their  mother,  whose 
place  she  had  hitherto  filled,  but  which,  her  advanced  age  warned 
her,  she  must  soon  surrender,  and  their  destitue  condition  when 
bereaved  of  her,  she  determined,  if  in  her  power,  to  secure  to  them 
this  interest  claimed  by  their  father  in  the  dower  slaves;  he  was 
approached  and  her  sons  consulted  on  the  subject;  in  her  efforts 
to  accomplish  her  purpose,  she  was  informed  that  she  must  sur- 
render her  life  interest  in  four  very  valuable  slaves,  worth  nearly 
$1,200  each,  and  their  annual  hire,  we  are  authorized  to  assume, 
worth  not  less  than  $500,  who  were  to  be  sold  and  their  price 
divided  amongst  the  remainder  men;  this  she  consented  to,  the 
slaves  were  sold,  and  appellee  George  W.  Edward  bought  from 
Dr.  Jones  the  one-^venth  thereof,  and  on  the  12th  day  of  January, 
1856,  eexcuted  his  note  to  him  for  $657.85-100,  due  one  day  after 
date;  this  note  was  executed  after  the  four  slaves  had  been  sold 
under  a  decree  of  the  Green  circuit  court;  the  transfer  of  Dr. 
Jones'  interest  in  said  slaves  to  said  appellee  had  been  made  about 
one  year  before,  as  is  shown  by  a  writing  signed  by  Jones  and 
filed  as  an  exhibit,  dated  24th  of  January,  1855. 

On  the  17th  of  December,  1855,  Mrs.  Edwards,  the  widow,  by 
a  writing,  released  to  the  heirs  at  law  of  John  Edwards,  deceased, 
her  late  husband,  all  her  interest  in,  and  claim  to,  the  services  of 
said  four  slaves,  and  on  the  same  day,  appellee  George  W.  Edwards 
was  appointed  by  the  Green  county  court  guardian  for  these  two 
infant  daughters  of  Dr.  Jones,  and  executed  bond  under  said 
appointment  with  David  W.  Edwards  and  Daniel  P.  \Vhite  as 
his  sureties,  for  the  faithful  discharge  of  the  trust  of  guardian  of 
Baid  wards. 

In  February,  1856,  Dr.  Jones  sold  his  interest  in  the  remaining 
iower  slaves,  retained  by  Mrs.  Enwards,  for  $800,  to  Gteorge  W. 
Edwards,  and  took  his  note  therefore  bearing  date  the  13th  of 
February,  1856,  due  one  day  after  date;  and  on  the  5th  of  March, 
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1856,  he  assigned  both  of  these  notes  to  Mrs.  Ann  W.  Edwards, 
for  value  received  of  her,  as  is  explained  in  the  assignment ;  these 
notes  Mrs.  Edwards  retained  until  her  death. 

The  wards  having  married,  this  action  was  brought  in  April, 
1867,  by  their  husbands,  and  them  jointly,  against  Greorge  W. 
Edwards,  and  the  sureties  in  his  guardian  bond,  to  compel  them 
to  account  for  the  two  notes  executed  by  said  G.  W.  Edwards  to 
Dr.  Jones,  and  the  accumulated  interest;  the  relief  sought  was 
resisted  on  t1  3  ground  th^  nothing  ever  came  to  the  hands  of 
the  guardian  I  .longing  to  said  wards,  thct  the  $800  note  had  been 
satisfied  in  slaves  surrendered  to  S..^  wards  before  their  marriage, 
and  upon  the  ground  that  they  have  no  interest  in  said  notes. 

The  circuit  judge  rendered  judgment  against  Gteorge  W.  Ed- 
wards alone  for  the  note  for  $659.85-100,  and  dismissed  the  peti- 
tion as  to  the  sureties,  and  to  correct  the  alleged  error  for  failing 
to  render  judgment  for  both  notes,  against  said  Edwards  and  his 
sureties,  this  appeal  is  prosecuted. 

Although  the  plan  adopted  to  effectuate  the  intention  of  the 
parties  was  not  the  most  direct  and  skilful,  yet  they  consulted  a 
lawyer,  and  he  seems  to  have  advised  the  course  pursued,  and  the 
evidence  conclusively  establishes  the  fact  that  Mrs.  Edwards  paid 
nothing  to  Dr.  Jones  for  the  two  notes  on  George  W.  Edwards; 
they  were  not  assigned  to  her  in  consideration  of  her  care  and 
expense  in  maintaining  and  educating  her  grand-daughters;  she 
made  no  charge  for  that,  and  Dr.  Jones  proves  that  she  gratuit- 
ously surrendered  to  him  the  note  she  held  on  him,  after  he  had 
assigned  the  notes  to  her,  and  he  proves  the  purpose  for  which  the 
assignment  was  made,  and  the  most  incredulous  cannot  read  the 
evidence  in  this  case  and  avoid  the  conviction  that  said  notes  were 
placed  in  the  custody  of  Mrs.  Edwards  for  the  benefit  of  her  said 
grand-daughters.  Why  did  she  not  collect,  or  attempt  to  collect, 
them;  and  especially  after  she  ascertained  that  her  son,  the 
obligor,  was  in  failing  circumstances,  if  such  was  not  the  in- 
tention ? 

She  certaisly  could  not  have  surrendered  up  her  life  estate  in 
four  valuable  men  slaves,  over  twenty,  and  under  thirty,  "years 
of  age,"  to  enable  Dr.  Jones  to  sell  his  claim  to  a  reversionary  in- 
terest in  one-seventh  of  her  dower  slaves  to  her  son,  that  she  might 
be  enabled  to  get  his  note  to  pay  her  claim  for  supporting  and 
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educating  his  daughters ;  for  the  property  she  gave  up  was  worth 
more  than  the  notes. 

But  why  did  G.  W.  Edwards  have  himself  appointed  guardian 
for  these  infants  ?  They  are  not  shown  to  have  had  estate  to  the 
value  of  one  dollar  unless  they  could  become  the  beneficial  owners 
of  said  notes.  And  it.  is  a  fact  of  great  significance  that  the  very 
day  on  which  the  guardian  was  appointed,  and  his  bond  executed, 
Mrs.  Edward's  written  surrender  of  her  life  estate  in  the  four 
slaves  was  executed,  which  fully  authorized  the  conclusion  that 
the  grand-mother  would  only  execute  said  writing  when  the  ap- 
pointment of  a  guardian  was  made,  who  should  be  responsible  for 
this  small  estate,  which  she  was  so  anxious  to  secure  for  these 
children;  it  manifests  her  purpose,  and  no  other  motive  for  the 
surrender,  and  sacrifice,  of  her  life  estate  in  the  slaves,  is  shown, 
or  attempted  to  be  shown. 

Jones'  cross-examination  was  elaborate,  and  vexatious,  to  get 
an  explanation  for  the  direct  assignment  of  the  notes  to  Mrs. 
Edwards,  if  his  purpose  was  to  secure  them  to  his  daughters,  to 
which  his  answers  are  in  substance,  that  the  notes  were  to  be  held 
by  Mrs.  Edwards  until  the  guardian  made  his  report  to  the  county 
court  of  their  amount,  and  that  he  held  the  same  as  guardian, 
which  he  had  promised  to  do.  And  it  may  be  added,  it  was  his 
duty  to  do  it.  Dr.  Jones  is  fully  sustained  by  B.  Edwards,  who 
purchased  two  of  the  four  negroes  sold,  and  proves  that  the 
guardian  told  him,  when  he  paid  him,  his  part  of  the  money  for 
said  slaves,  that  he  held  his  nieces'  part  as  their  guardian. 

Notwithstanding  therefore  the  efforts  which  have  been  made  to 
obscure  and  change  the  true  character  of  this  transaction,  it  is 
patent  from  the  commencement  of  its  history  to  its  close,  that  the 
notes  of  Gteorge  W.  Edwards  were  given  as  the  evidence  of  his 
indebtedness  to  his  wards,  and  were  retained  by  their  grand- 
mother for  that  purpose  alone ;  and  he  cannot  be  permitted  to  escape 
responsibility  on  account  of  a  dereliction  of  duty  on  his  part,  in 
failing  to  report  their  amounts  to  the  proper  court  as  the  estate 
of  his  wards  in  his  hands. 

A  sale  was  made  of  all,  or  a  part,  of  the  dower  slaves  in  the 
life  time  of  Mrs.  Ann  Edwards,  which  she  may  have  procured  to 
be  done ;  under  the  belief  it  is  true  that  George  W.  Edwards  had 
failed  to  execute  a  guardian  bond  for  the  security  of  her  said 
grand-daughters — and  for  that  reason  prevailed  upon  them,  and 


494  Kentucky  Opinions. 


Opinion   of   the   Court. 


actually  caused  each  one  of  them  to  purchase  a  slave  at  said  sale 
with  an  agreement  that  Gteorge  W.  Edwards  should  have  a  credit 
for  the  prices  at  which  they  purchased  them. 
|||IJ  The  slave  purchased  by  Mrs.  Vaughn  she  took  into  her  posses- 

*"'^  sion,  and  upon  her  marriage  her  husband  took  him,  and  retained 

him  until  he  was  emancipated  by  the  adoption  of  the  constitutional 
amendment,  that  purchase  was  therefore  ratified  by  her  husband 
after  his  marriage.     The  one  purchased  by  her  sister  was  also 
iHlli  taken  and  kept  with  her  at  her  grand-mother's  during  her  life,  and 

then  taken  with  her  to  her  father's,  where  she  had  her  services 
imtil  the  adoption  of  the  constitutional  amendment  And  although 
these  purchases  were  made  by  the  young  ladies  while  they  were 
minors,  by  the  direction  of  their  grand-mother,  under  the  mistaken 
belief  that  George  W.  Edwards  had  not  executed  the  guardian 
bond  which  she  had  been  solicitous  about,  still  the  slaves  were  sold 
publicly  to  the  highest  bidder,  and  it  does  not  appear  that  George 
W.  Edwards  either  advised,  or  was  instrumental  in  inducing, 
them  to  make  the  purchase ;  they  did  it  under  the  advice  of  their 
grand-mother  alone,  and  he  surrendered  the  slaves  to  them,  and 
although  they  were  afterwards  lost  to  them,  that  happened  not 
by  any  fault  of  George  W.  Edwards,  or  any  defect  of  title  in  him 
at  the  time  of  his  sale.  If  therefore  the  slaves  had  not  been 
emancipated,  before  appellants  could  in  this  action  have  made 
Gteorge  W.  Edwards,  and  his  sureties,  responsible  for  the  whole 
amount  of  the  two  notes,  equity  would  demand  that  they  should 
return  the  slaves  to  him.  And  as  without  any  act  of  his,  or 
failure  of  his  title,  the  slaves  were  emancipated,  it  is  equitable 
and  just  that  in  adjusting  these  accounts  between  these  parties, 
appellants  should  be  charged  with  the  price  of  the  slaves  pur- 
chased respectively  by  Mrs.  Vaughn  and  Mrs.  Rose. 

For  reasons  stated  in  this  opinion,  the  judgment  is  reversed, 
and  the  cause  is  remanded  with  directions  to  render  judgment 
against  Gteorge  W.  Edwards,  principal,  and  David  W.  Edwards 
and  D.  P.  White,  his  sureties,  for  the  amount  of  the  two  notes 
executed  by  said  G.  W.  Edwards  to  Dr.  A.  M.  Jones,  and  by  him 
assigned  to  Mrs.  Ann  Edwards,  with  simple  interest  from  the 
dates  when  they  respectively  fell  due,  and  costs,  to  be  credited  by 
the  amounts  bid  by  Mrs.  Vaughn  and  Mrs.  Eose  for  the  two 
slaves  purchased  by  each  of  them,  and  the  difference  in  the  then 
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prices  will  be  adjusted  as  between  them  in  making  out  their 
separate  claims. 


Spencer,  Chelf,  Lindsey,  for  appellants. 
James,  Towles,  for  appellees. 


W.  W.  Western's  Admb.  v.  Benjamin  T.  Perkins. 

Witness — Competency  of  for  a  Co-defendant. 

After  judgment  has  been  rendered  against  one  of  the  defendants  to 
a  suit  on  a  joint  note,  he  is  held  to  be  a  competent  witness  for  his 
oo-defendant  in  his  defense  to  the  action. 

Principal  and  Surety^— Agreement  for  Delay  Between  the  Principal  Debtor 

and  Creditor— Release  of  Surety. 

An  agreement  for  delay  between  the  principal  debtor  and  creditor, 
will  not  ezonorate  the  saTety,  onlees  it  be  a  binding  agreement, 
founded  on  a  sufficient  consideration,  which  may  be  enforced  to  the 
detriment  of  the  surety  by  suspending  the  right  of  action  and  thereby 
obstructing  his   legal   or  equitable   rights. 

Same. 

The  partial  payment  by  a  debtor  of  another  debt  due  his  creditor, 
is  held  not  to  be  a  sufficient  consideration  to  uphold  an  agreement  for 
an  extension  on  another  debt,  as  to  release  a  surety  on  same:  this  not 
being  a  new  consideration,  but  a  compliance  with  that  he  was  already 
legally  required  to  do. 

Same. 

In  the  absence  of  specific  allegations  or  proof  that  the  giving  of 
a  mortgage  as  additional  security  would  have  rendered  an  agreement 
to  delay  suing  on  the  note  for  any  specific  time,  obligatory  and  enforci- 
ble,  it  is  not  available  as  a  defense  for  the  surety,  seeking  to  avoid 
his  liability;  but  such  aditional  security  is  held  to  thus  enure  to  the 
benefit  of  the  surety. 


APPEAL   FROM   TODD    CIRCUIT    COURT. 
December  15,  1868. 
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Opinion  of  the  Couet  by  Judge  Hakdin  : 


This  action  was  prosecuted  by  the  appellant  as  the  administrator 
of  W.  W.  Western,  deceased,  on  a  note  for  $800  executed  to  said 
decedent  by  W.  Heam  and  Ben  T.  Perkins  on  the  9th  of  April, 
1859,  and  payable  one  day  thereafter. 

Perkins  separately  defended  the  action,  resisting  a  recovery  as 
to  himself  on  the  alleged  ground  that  he  executed  the  note  as  the 
surety  of  Heam  only,  and  that  the  plaintiff  as  the  administrator 
of  the  payee,  without  the  knowledge  or  consent  of  the  defendant 
Perkins,  and  after  the  note  became  due,  and  came  to  his  hands 
as  administrator,  entered  into  an  agreement  with  said  Heam,  the 
principal  obligor,,  that  he  would  not  sue  on  the  note,  but  would 
indulge  said  Heam  until  he  could  make  the  money  to  pay  it, 
provided  said  Heam  would  pay  him  $200  on  another  debt  he  owed 
said  administrator,  for  which  Perkins  was  not  liable,  and  also 
execute  to  said  administrator  a  mortgage  of  a  tract  of  260  acres 
of  land  as  security  for  the  two  debts ;  and  that  said  Heam  paid  the 
$200,  and  executed  the  mortgage  accordingly,  and  the  plaintiff 
did  in  consideration  thereof  indulge  said  Heam  for  a  time,  where- 
by the  defendant  Perkins  alleged  he  was  released  from  liability 
on  the  note. 

On  a  demurrer  to  the  answer  of  Perkins  it  was  decided  by  the 
court  to  present  a  sufficient  defense,  and  a  judgment  being  rendered 
against  Heam  by  default,  the  case  was  tried  as  between  the 
plaintiff  and  Perkins,  and  a  verdict  and  judgment  were  rendered 
for  the  defendant.  And  the  court  having  refused  to  grant  a  new 
trial,  said  administrator  has  brought  the  case  to  this  court. 

The  facts  relied  on  by  the  appellee  for  his  execution  were  sub- 
stantially proved  by  Heam,  who  was,  we  think,  properly  regarded 
by  the  court  as  a  competent  witness,  after  judgment  had  been 
rendered  against  him.  And  as  the  instructions  given  to  the  jury 
seem  to  harmonize  with  the  view  of  the  court,  that  the  answer 
presented  a  valid  defense,  the  main  and  controlling  question  for 
our  determination  is,  were  the  facts  alleged  by  the  defendant 
sufficient  to  constitute  a  bar  to  the  action. 

We  are  of  the  opinion  that  they  were  not.  The  doctrine  is 
well  settled  that  an  agreement  for  delay  between  the  principal 
debtor  and  creditor  will  not  exonerate  the  surety  unless  it  be  a 
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)indiiig  agreement,  founded  on  a  snflBcient  consideration,  which 
nay  be  enforced  to  the  detriment  of  the  surety  by  suspending  the 
ight  of  action  and  thereby  obstructing  his  legal  or  equitable  rights. 
[Tudor  vs.  Goodloe,  1  B.  Mon.,  322 ;  Anderson  vs.  Manson,  7  B. 
\Ion.,  217;  Kobinson,  &c.,  vs.  Miller,  1  Bush.  179).  The  partial 
)ayment  of  another  debt,  all  of  which  Hearn  was  bound  by  his 
lontract  to  pay,  was  not  suflScient  consideration  to  uphold  an 
igreement  for  indulgence  either  on  that  or  the  debt  now  in  con- 
roversy,  because  in  making  the  payment  Hearn  only  did  what  he 
vas  already  legally  required  to  do.  And  if  the  additional  security 
rf  the  mortgage  would  have  rendered  an  agreement  to  delay  suing 
m  the  note  for  any  specific  time  obligatory  and  enforcible,  no 
luch  agreement  is  alleged  or  proved.  The  promise  alleged  was, 
ve  think,  too  indefinite  to  be  enforced,  to  the  prejudice  of  the 
iurety,  while  in  our  opinion  the  additional  security  given  by  the 
nortgage  enured  to  his  benefit  and  it  may  perhaps  be  yet  enforced 
■or  his  indemnity. 

It  appears  from  the  evidence  as  certified  in  the  record,  although 
t  is  not  alleged  by  the  defendant,  that  after  the  execution  and 
lelivery  of  said  mortgage  to  the  plaintiff  it  was  suppressed  or  can- 
jelled  by  the  plaintiff  and  Hearn  and  another  mortgage  was  sub- 
tituted  for  it  to  secure  a  debt  in  which  the  defendant  was  not 
K>und  as  the  surety  of  Hearn,  and  it  is  insisted  that  this  transac- 
ion  operated  to  release  the  appellee.  As  these  facts  were  not 
>leaded,  it  would  be  extra-judicial  and  premature  for  us  to  ex- 
)ress  an  opinion  now  as  to  their  legal  effect  on  the  rights  of  the 
parties ;  but  the  parties  will  both  be  allowed  to  amend  their  plead- 
ngs,  if  they  should  desire  to  do  so,  on  the  return  of  the  cause. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
or  further  proceedings  not  inconsistent  with  this  opinion. 


Petrie,  for  appellant. 
Harlan,  for  appellee. 
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Maby  Bikch  bt  al  v.  Geoboe  S.  Milleb's  Admb.  et  al. 

Jurisdiction  over  Cross-petition— Pleading. 

Properly  filing  in  the  Circuit  Court  a  petition  for  injunction  and 
recission,  gave  to  the  court  jurisdiction  over  a  cross-petition,  for  a  speci- 
fic execution  and  an  enforcement  of  the  lien  sought  td  be  enjoined. 

APPEAL  FBOM  MABION   CIBCUIT   COURT. 
December  4,  1868. 

Opinion  of  the  Court  by. Judge  Eobertson: 

It  is  too  late  to  inquire  in  this  suit,  into  the  validity  or  regu- 
larity of  the  judgment  against  Birch  and  wife ;  and  her  exonera- 
tion in  this  case,  in  consequence  of  her  coverture,  cannot  operate  to 
his  prejudice. 

Properly  filing  in  the  Marion  circuit  court  the  petition  for 
injunction  and  rescission,  certainly  gave  to  that  court  jurisdiction 
over  the  cross  petition  for  a  specific  execution  and  an  enforcement 
of  the  lien.  And  we  see  no  valid  objection  to  the  decree  to  that 
effect  The  land  seems  to  have  been  sold  by  the  tract,  and  dower 
is  not  in  the  way. 

As  the  purchaser  under  that  decree  of  sale  will  get  all  the  title 
of  both  vendor  and  vendee,  it  cannot  be  material  whether  Miller's 
deed  was  sufficient  or  not.  But  it  appears  to  have  passed  Mil- 
ler's title. 

Wherefore,  there  being  no  substantial  or  available  error  in  the 
judgment,  it  is  affirmed. 

Judge  Hardin  did  not  sit  in  this  case. 

A.  H.  Field,  for  appellant. 
Noble,  for  appellee. 


RiCKETTS  ET  AL  V.  CfilTTENDEK. 


499 


Opinion   of   the   Court. 


ElCKETTS  ET  AL  V.  R.   H.   CrITTENDEN. 

Stock  Brokers — Specific  Contract— Custom  and  Usage  Amongst  Brokers. 

Where  in  the  pleadings,  there  is  a  conflict  as  to  the  terms  of  a  con- 
tract between  stock  brokers,  and  no  evidence  tending  to  establish  the 
agreement,  the  court  will  assume  the  contract  to  be  according  to  the 
custom  and  usage  between  brokers  and  their  customers  in  relation 
to  transactions  of  a  like  character* 

Same.  ' 

A  broker  is  bound  to  obey  strictly  the  orders  of  his  customers  or 
principal  in  relation  to  keeping  or  disposing  or  stocks  in  his  hands,  and 
so  long  as  thr  principal  keeps  up  hU  margin,  the  broker  is  not  author- 
ized to  dispose  of  the  stocks:  should  he  do  so  he  would  be  liable  to  his 
principal  for  th?  highest  price  the  stocks  may  have  attained  during  the 
time  of  the  transactions. 


APPEAL   FEOM    JEFFERSON    COURT   OF   COMMON    PLEAS. 
December  4,   1868. 


Opinion  of  the  Court  by  Judge  Peters: 

From  September,  1864,  to  March,  1865,  inclusive  of  the  months 
named,  appellants  were  bankers  and  brokers  doing  business  in  the 
city  of  New  York. 

Appellee,  being  a  dealer  in  gold  and  stocks  to  a  large  amount, 
made  an  arrangement  with  appellants  to  the  following  effect,  as 
he  states  in  his  pleadings :  That  appellants  were  to  buy  stocks  and 
gold  for  him  as  he  should  from  time  to  time  direct,  they  to  advance 
what  should  be  needed  for  that  purpose,  and  to  hold  or  carry  the 
said  stocks  and  gold  for  him,  upon  his  keeping  in  their  hands 
sufficient  money  or  securities,  as  margin,  to  indemnify  them 
against  loss  as  they  might  from  time  to  time  recjuire.  They  to  sell 
said  stocks,  gold,  &c.,  whenever  he  should  direct  sales  to.be  made, 
and  appellee  was  to  allow  them  one-eighth  of  one  per  cent  for 
purchasing,  the  same  for  selling,  one-half  per  cent  per  month  for 
carrying  the  stocks,  &c.,  and  interest  at  the  rate  of  seven  per  cent 
per  annum  on  the  advance  of  the  price  of  such  })urchases. 

The  contract  as  thus  set  out  by  appellee  is  denied  by  appellants, 
and  there  is  no  direct  evidence  of  what  the  terms  of  agreement 
between  the  parties  were. 
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This  action  was  originally  brought  by  appellee  against  appellants 
to  recover  of  them  $40,000,  and  $37,500  the  value  of  500  shares 
of  stock  in  the  Quicksilver  Mining  Company,  which  money  and 
shares  of  stock  he  alleges  he  advanced  to  them  in  the  week  pre- 
ceding the  16th  of  March,  1865,  as  a  confidential  loan  to  be 
returned  in  a  few  days  thereafter. 

In  the  answer  the  loans  are  admitted,  not  however  on  the  terms 
and  upon  the  promise  to  return  as  alleged ;  and  the  whole  trans- 
actions are  set  out  in  the  answer  between  the  parties  and  a  balance 
is  claimed  by  appellants  after  crediting  appellee  by  the  sums  sued 
for,  and  a  judgment  asked  over  against  appellee  for  said  balance, 
for  which  purpose  the  same  is  pleaded  as  an  off-set.  Judgment 
was  rendered  for  appellee  for  a  very  large  amount,  and  to  reverse 
it  appellants  have  appealed. 

It  is  not  necessary  to  make  a  more  particular  statement  of  the 
very  elaborate  pleadings  in  the  case,  as  the  three  of  the  most  vital 
questions  involved  may  be  stated  and  disposed  of  without  doing  so. 
The  First  of  which  is,  Were  1,900  shares  of  stock  in  the  Quick- 
silver Mining  Company  bought  by  appellants  for  and  on  account 
of  appellee,  in  addition  to  the  5,700  shares  admitted  to  have  been 
purchased  by  them? 

Without  undertaking  an  extended  analysis  of  the  volume  of  evi- 
dence on  this  question,  it  is  enough  to  say  that  after  a  careful 
consideration  of  the  whole  evidence,  we  are  constrained  to  the  con- 
clusion by  a  decided  preponderance  that  the  said  1,900  shares  of 
said  Quicksilver  Mining  Company  stock  were  purchased  by  appel- 
lants for  and  on  account  of  appellee,  and  that  in  making  up  the 
accounts  between  the  parties,  he  must  be  charged  with  the  cost 
thereof,  if  the  evidence  remains  as  it  is  presented  by  this  record. 

Second.  Shall  appellee  be  charged  with  commissions  for  pur- 
chases and  sales  and  interest  on  the  par  value  of  the  stock  pur- 
chased and  sold  for  him ;  or  shall  he  be  charged  with  interest  and 
commissions  on  the  actual  costs  and  sale  prices  of  said  stock,  &c  ? 

This  question  is  rendered  embarrassing  from  the  fact  that  the 
parties  in  their  pleadings  do  not  agree  upon  what  were  the  terms 
of  their  contract,  and  there  is  no  evidence,  either  written  or  oral, 
showing  what  wxre  the  precise  terms  of  their  agreement,  and  in 
th  absence  of  proof  of  a  specific  contract,  the  court  must  assume 
that  the  parties  contracted  with  reference  to  the  usage  amongst 
brokers,  and  their  customers,  in  relation  to  such  transactions,  if  in 
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fact  a  uniform  custom  on  the  subject  be  established,  and  the  same 
be  known  to  the  parties  to  exist  at  the  time.  It  is  in  evidcjiice  rliat 
appellee  had  been  engaged  in  the  business  of  broker  ami  banker 
himself  in  the  city  of  New  York,  and  the  weight  of  the  evidence 
conduces  to  the  conclusion  that  the  custom  there  was  then  to  charge 
interest  and  commissions  on  the  amount  of  the  stock  pur- 
chased, of  which  he  may  be  presumed  to  have  been  informed. 
But  it  is  not  shown  by  the  evidence  that  such  interest  and 
commissions  are  charged  without  regard  to  the  advan<*es  made 
by  the  customers,  or  that  they  are  not  entitled  to  a  deduction 
for  the  amount  they  may  have  advanced  as  margin,  anil  a  usage 
which  would  authorize  or  allow  brokers  or  bankers  to  charge  inter- 
est and  commissions  against  their  customers  on  the  full  uaniinal 
amount  of  stocks  purchased,  when  they  have  in  their  own  himds  the 
funds  of  such  customers  to  the  amount  of  one-fourth  or  one- fifth 
of  the  total  sum  advanced,  using  in  their  business,  is  unreasonable 
and  oppressive,  and  should  not  be  recognized.  If,  therofore,  ap- 
pellee must  be  charged  with  interest  and  commissions  on  the  nom- 
inal amounts,  called  in  the  pleadings  the  par  value  of  the  stocks 
purchased  and  sold,  the  amounts  of  his  advances  as  margins  must 
be  first  deducted,  for  it  is  in  fact  a  part  pajTnent. 

Third,  On  the  subject  of  the  sale  of  appellee's  stock,  the  author- 
itatively settled  doctrine  on  the  subject,  is  that  the  broker  is  hound 
to  obey  strictly  the  orders  of  the  customer  or  principal  in  relation 
to  keeping  or  disposing  of  the  stocks  in  his  hands,  and  so  long  as 
the  principal  keeps  up  the  margin,  the  broker  is  not  authorized  to 
dispose  of  the  stock,  and  if  he  does  so,  he  would  be  liable  to  his 
principal  for  a  wrongful  conversion  at  the  highest  price  it  may  have 
attained  from  the  time  of  the  conversion  to  the  bringinir  of  the 
action.  If,  however,  which  seems  to  be  the  fact  in  thii?  case,  as 
the  evidence  is  now  presented,  appellee  failed  to  keeyi  up  his 
margin,  and  upon  being  informed  that  unless  the  addiiional  re- 
quired margin  was  advanced,  the  stock  must  l)e  sold,  and  he  con- 
sented to  a  sale,  such  sale  would  not  amoimt  to  a  conveTsioii^  nnd 
appellants  would  be  chargeable  with  the  price  the  stocks  broiiiriit 
or  were  actually  worth  in  the  best  market  at  the  place  and  time 
of  sale. 

The  gold  account  of  appellee  as  made  out  and  presented  to  hira 
was  palpably  erroneous,  as  he  was  charged  with  the  7,6i>0  shares 
of  stock  in  the  Quicksilver  Mining  Company  he  was  entitled  to 
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the  dividends  declared  on  that  number  at  5  per  cent  in  gold,  and 
he  was  also  entitled  to  the  5  per  cent  gold  dividend  on  1,677 
shares  of  Quicksilver  Mining  Company  stock,  making  the  dividend 
on  the  whole  number  of  shares  on  which  as  the  evidence  here 
presents  the  case  amount  to  $46,385  in  gold,  which  amount  ac- 
cording to  the  evidence  appellants  used  by  checking  upon  it  in 
their  business,  and  they  should  be  charged  with  the  value  of  the 
gold  in  currency  at  the  time  received  by  them,  when  it  appears 
to  have  been  worth  $204^4  ^^  currency  to  $100. 

As  to  the  sale  and  disposition  of  the  Erie  stock  and  the  Mariposa 
stock,  they  will  be  governed  according  to  the  principles  herein 
stated  as  applicable  to  the  Quicksilver  Mining  Company  stock, 
and  appellee  is  entitled  to  an  allowance  for  the  dividend  on  the 
Erie  stock. 

As  a  new  trial  must  be  awarded,  this  court  has  endeavored  in  a 
condensed  form  to  state  the  principles  which  seem  to  be  applicable 
to  the  evidence,  and  should  govern  in  any  subsequent  trial. 

Wherefore,  for  the  reasons  herein  stated,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  award  a 
new  trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Speed  &  Barr,  Crawford,  for  appellants. 
Caldwell,  Thompson,  for  appellee. 


A.  Sanfoed  et  ux  v.  Owen  Edwards  et  al. 

WiUs— Devise  of  Lands— Consniction  of  Wording  of  WiU. 

A  will  which  devises  lands  to  Mrs.  Edwards  "and  the  heirs  of  her 
body  forever,"  is  held  to  create  in  the  estate  thus  devised,  a  fee  simple 
title. 


Lands  and  Conveyances — Deeds  by  heirs,  of  an  Expectancy. 

A  sale  of  an  expectancy,  unassailable  as  fraudulent  conveyances, 
to  one,  under  the  supposition  that  their  mother  had  only  a  life  interest 
in  property  devised  her  by  her  husband,  will  be  confirmed,  and  the  title 
subsequently  acquired  by  the  grantors,  from  their  mother,  will  inure 
to  the  benefit  of  their  vendee  so  as  to  ve^t  a  legal  title  in  him. 


San  FORD  ET  ux  V.  Edwakds. 
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APPEAL  FBOM  FLEMING  CIRCUIT  COURT. 
December  12,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Joseph  Edwards  died  in  July,  1860,  and  his  wife,  Matilda  Ed- 
wards, died  in  February,  1862.  They  were  possessed  of  an  estate 
in  land,  slaves  and  personalty,  including  96  acres  of  land  acquired 
under  the  will  of  Mrs.  Edwards'  father,  James  Mcllhenny,  and 
slaves  also  derived  in  her  right 

On  the  15th  of  October,  1860,  Owen  Edwards,  one  of  the 
children,  assuming  that  his  mother  had  but  a  life  estate  in  the 
land  and  her  children  the  remainder,  sold  and  conveyed  his  sup- 
posed interest  to  John  D.  Secrest,  and  on  the  26th  of  March, 
1860,  Thomas  M.  Edwards  made  a  like  sale  and  conveyance, 
to  Secrest. 

Sanford  and  his  wife,  late  Edwards,  brought  this  suit  seeking 
to  set  up  a  deed  from  Joseph  Edwards  to  them  for  a  slave  woman 
named  Huldah,  and  a  provision  of  $1,000  made  by  J.  Edwards 
to  them ;  also  to  charge  the  several  distributees  with  advancements, 
and  settle  the  estates  of  said  decedents  and  for  a  partition  among 
the  heirs.  And  said  Sandford  setting  up  claims  against  Thomas 
M.  Edwards  and  Owen  Edwards,  and  alleging  that  their  deeds  to 
Secrest  passed  no  title  to  him,  sought  to  subject  said  interest  to 
his  claims. 

Others  of  the  heirs,  by  their  answers  and  cross-pleadings,  as- 
sailed said  deed  and  provision,  made  by  Joseph  Edwards,  in  favor 
of  Sanford  and  wife  as  fraudulent  and  obtained  from  Edwards 
when  he  was  incompetent  to  make  them. 

The  court  adjudged,  in  substance, 

1.  That  Joseph  Edwards  had  capacity  to  execute  the 
deed  and  bill  of  sale  to  Mrs.  Sanford,  and  the  provision 
so  made  for  her  was  valid. 

2.  That  James  Mcllhenny's  will  vested  in  Matilda  Ed- 
wards a  fee  simple  title  in  the  land. 

3.  That  the  conveyance  of  Thomas  M.  and  Owen  Ed- 
wards to  Secrest  be  sustained. 

Sanford  and  wife  complain  of  the  judgment  in  so  far  as  it 
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sustains  the  conveyances  to  Secrest;  and  the  other  distributees  of 
the  estate  seek  a  reversal  so  far  as  the  judgment  sustains  the  pro- 
vision made  for  Mrs.  Sanford  by  Joseph  Edwards. 

Although  the  business  capacity  of  Joseph  Edwards  seems  to 
have  been  much  impaired  by  habits  of  dissipation,  to  which  he  was 
unfortunately  addicted,  he  does  not  appear  to  have  been  a  lunatic 
or  imbecile,  and  the  evidence,  we  think,  sustains  the  conclusion  of 
the  court  below  that  he  had  suflScient  capacity  to  make  the  provision 
and  bill  of  sale  to  Mrs.  Sanford  and  that  they  were  valid. 

We  also  concur  with  the  circuit  court  in  its  construction  of  the 
will  of  James  Mcllhenny,  which  devised  the  land  to  Mrs.  Edwards 
"and  the  heirs  of  her  body  forever." 

The  estate  thus  devised  was  properly  construed  to  be  a  fee  simple 
title,  according  to  the  decisions  of  this  court  in  Johnson  vs.  John- 
son (2  Met,  331)  and  Lane  vs.  Nichols  (2  Duvall,  447). 

We  are  further  of  the  opinion  that  although  the  title  attempted 
to  be  conveyed  by  Thomas  M.  Edwards  and  Owen  Edwards  to 
Secrest  did  not  vest  in  them  till  after  the  date  of  their  deeds,  as 
these  conveyances  seem  not  to  have  been  assailable  as  fraudulent 
conveyances  under  the  statute,  and  contained  covenants  of  general 
warranty,  the  title  subsequently  acquired  by  the  grantors  inured  to 
the  benefit  of  Secrest,  so  as  by  operation  of  law  to  vest  the  legal  title 
in  him.  (Logan  vs.  Steele's  heirs,  4  Mon.,  430 ;  Logan  vs.  Moore, 
7  Dana,  76;  Dickinson's  heirs,  &c.,  vs.  Taylor's  Exors.,  &c.,  14 
B.  Monroe,  60.) 

Wherefore,  perceiving  no  error  in  the  judgment  to  the  prejudice 
of  either  party  complaining,  the  same  is  affirmed. 

Cord,  for  appellants. 

Weis,  for  appellees. 
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Charles  L.  Harrison^  Trustee  et  al  v.  G.  Schluder  et  al. 

Fixtures — Landlord  and  Tenant. 

A  claim  of  a  tenant  to  have  buildings,  put  upon  the  leased  premises 
for  his  convenience  and  for  the  purpose  of  trade,  considered  as  personal 
property,  is  to  be  considered  with  the  greatest  latitude  and  indulgence. 
And  U  held,  that  the  Circuit  Court  did  not  err  in  so  considering  the 
claim  of  appellee. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 
December  5,   1868. 
Opinion  of  the  Court  by  Judge  Peters: 

In  Johnson's  Exr.  vs.  Wiseman's  Exr.  ^  Met,  357,  this  court 
said  questions  respecting  the  right  to  what  are  called  fixtures  arise 
between  three  classes  of  persons: 

1.  Between  heir  and  executor,  and  there  the  rule  obtains  with 
most  rigor  in  favor  of  the  inheritance;  and  against  the  right  to 
consider  as  a  personal  chattel  anything  which  has  been  aflSxed 
to  the  freehold.  2.  Between  the  executor  of  a  tenant  for  life  and 
the  remainderman,  or  reversioner,  and  here  the  right  to  fixtures  is 
considered  more  favorably  to  executors.  3.  Between  landlord  and 
tenant;  and  here  the  claim  to  have  articles  considered  as  personal 
property  is  received  with  the  greatest  latitude  and  indulgence. 
4.  There  is  still  an  exception  of  a  broader  character  in  respect  to 
fixtures  erected  for  the  purposes  of  trade. 

The  controversy  in  this  case  is  between  the  tenant  and  the  vendee 
of  the  landlord  who  occupies  the  place  of  landlord,  and  the  rule 
is  between  such  that  a  claim  of  the  tenant  to  have  buildings  put 
on  the  leased  premises  for  his  convenience,  and  for  the  purposes  of 
trade,  considered  as  personal  property,  is  to  be  considered  with  the 
greatest  latitude  and  indulgence.  And  applying  this  rule  to  the 
present  case  there  appears  to  be  no  error  in  the  judgment  of  the 
court  below.     And  the  same  is  therefore  affirmed. 

Oibson  &  Fox,  for  appellant, 

Demhitz,  for  appellee. 


I, 
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E.  Febeenbaoke  v.  A.  Stbaus  et  ax. 

Pleading — Sufficiency  of  Allegations  in  Petition. 

A  petition  for  an  injuncton  against  the.  enforcment  of  a  judgment 
obtained  by  default,  which  shows  that  plaintiff  was  negligent  in  answer- 
ing a  former  suit  and  allowed  judgment  to  go  against  him,  examined 
and  held  insufficient  as  a  defense,  either  at  law  or  equity. 

Estoppel — Sale  of  Property — Power  of  Attorney. 

A  sale  of  property  by  one  holding  a  power  of  attorney,  though  void- 
able on  the  ground  of  fraud  by  the  vendor,  is  binding  on  him  who  makes 
the  sale  under  the  power  of  attorney,  where  it  is  shown  that  the  sale 
was  made,  upon  the  agreement  that  the  property  was  to  be  re-deeded  to 
him. 

Injunction — ^When  not  Maintainable. 

Injunction  is  not  maintainable  to  withhold  enforcment  of  a  judgment 
obtained  by  default,  after  process  duly  served,  and  the  suit  ignored 
by  defendant. 

APPEAL    FROM    LOUISVILLE    CHANCERY    COURT. 
September  29,  1868. 

This  was  an  action  in  equity  by  appellant,  to  annual  a  judgment 
at  law  obtained  by  appellee,  upon  which  an  injunction  was  obtained 
upon  the  following  facts:  That  appellee  having  been  indicted  in 
the  city  court  of  Louisville,  fled  to  Canada  to  avoid  arrest,  and 
while  there,  sent  a  power  of  attorney  to  appellant  to  transact  all 
business  for  him,  sell  his  land,  etc.,  and  his  wife,  coming  back  to 
Louisville,  saw  appellant,  and  they  had  some  understanding  about 
the  sale  of  the  house  and  lot  owned  then  by  said  Straus.  Appellee 
was  surety  on  a  bond  in  default  to  the  city  of  Louisville  for  $800. 
Appellant,  under  the  power  of  attorney,  sold  the  land  of  Strauss, 
to  his  brother,  Carl  Febrenbacke,  with  the  understanding  that  the 
land  was  to  be  re-deeded  to  him.  Some  six  years  thereafter 
Strauss  returned  and  demanded  payment  for  the  property,  of 
$1,000  less  $175  paid,  and  on  refusal  by  appellant  to  make  settle- 
ment, brought  an  action  at  law  for  $810  balance  due.  Appellant 
was  duly  summoned,  but  did  not  appear  to  defend,  and  a  default 
judgment  was  taken  against  him.    The  sheriflF,  with  an  execution. 
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irent  to  him,  and  advised  settlement,  or  he  would  be  compelled  to 
oreclose  on  him.  Accordingly,  other  property,  belonging  individ- 
lally  to  appellant,  was  levied  on  and  sold  by  the  sheriff,  for 
11,005,  and  just  before  the  sale  was  confirmed,  appellant  filed  said 
petition  seeking  to  vacate  the  judgment  and  sale,  alleging  all  the 
acts  above  recited,  except  as  to  the  agreed  sale  price  of  the  land 
7hich  he  stated  was  $535,  and  insisted  in  his  petition  that  although 
he  subpoena  was  served  on  him,  he  did  not  know  what  it  was,  and 
lid  not  know  anything  about  the  whole  suit  until  the  purchaser  at 
he  execution  sale  came  to  demand  possession  of  his  house.  He 
Jso  alleges  that  he  had  tried  to  make  settlement  with  Strauss,  if 
le  would  pay  off  or  discharge  the  bond  in  default,  $800,  and  had 
>een  waiting  for  Ihat  to  be  done.  On  final  hearing,  the  appellee 
)resented  a  deed  to  the  court  to  his  house  and  lot,  and  the  chan- 
ellor  accepted  same,  ordered  it  delivered  to  appellant,  dismissed 
he  injunction  with  costs  and  damages,  and  appellant  appeals. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  matter  set  up  in  the  petition  was  insuflBcient  as  a  defense, 
ither  at  law  or  in  equity.  The  pretended  sale  of  the  appellee's 
lOUse,  though  voidable  by  him,  is  binding  on  the  appellant  by 
istoppeL  And  there  being  no  doubt  that,  as  to  title,  the  appellant 
8  the  only  beneficial  party,  he  is  undoubtedly  liable  for  rent  or 
nterest 

The  injunction  was  not  maintainable  even  if  the  matter  alleged 
lad  been  available  in  the  proper  mode  and  at  the  proper  time. 
!fo  good  reason  for  suffering  judgment  by  default  has  been  shown. 
Che  matter  ought  to  have  been  pleaded  as  a  defense  to  the  action 
md  is  not  therefore  now  cognisable  in  equity. 

The  injunction  was,  therefore,  properly  dissolved.  And  we 
perceive  no  error  in  the  judgment.  The  ostensible  vendee  of  ap- 
pellee's house  was  a  party,  and  the  house  sold  under  execution  was 
lot  the  same,  and  thus  all  parties  interested  are  concluded. 

Wherefore,  the  judgment  is  affirmed. 


L.  A.  Wood,  for  appellee. 
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F.  Thompson  v,  D.  Reed. 

Evidence — Facts  as  to  wrons^nl  Conversion  of  Property — ^Demurrei. 

Facts  in  a  petition  as  to  money  alleged  to  have  been  oo-erced  from 
the  plaintiff  and  which  may  be  denied  by  the  answer,  are  questions 
for  the  consideration  of  the  jury;  and  a  demurer  to  the  petition  should 
have  been  over-ruled. 

Threats — ^Money  Obtained  by  Co-ercion — Demurrer — ^Actiona 

Money  obtained  from  a  plaintiff  by  threats  to  have'  his  son  arrested 
for  an  alleged  offence,  is  a  proper  ground  of  action  for  recovery,  and  it 
is  error  to  sustain  a  demurrer  thereto. 

Tort — ^Actions   for  Recovery   Under. 

To  render  a  defendant  liable  for  the  conduct  of  others  in  an  action 
for  the  wrongful  taking  of  property,  it  must  be  shown  that  there 
was  an  (yctive  participation  in  the  taking,  or  that  he  advised  and  coun- 
selled therein. 


APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 
October    19,   1868. 

Opinion  of  the  Court  by  Judge  Peters: 

The  appellant  alleges  in  the  petition  that  when  appellee's  horse 
was  taken,  those  who  took  him  left  a  horse  worth,  then  seventy- 
five  dollars  in  possession  of  appellee  which  he  disposed  of,  and 
converted  to  his  own  use;  this  allegation  is  admitted  by  the  de- 
murrer, and  if  true  all  that  he  could  be  legally  entitled  to,  even  if 
appellant's  son  was  responsible  for  the  taking,  would  be  the  dif- 
ference between  the  value  of  his  horse  when  taken,  and  of  the  one 
left  with,  and  converted  by  him,  and  all  that  he  demanded  and 
received  over  and  above  that  difference,  he  is  iii  conscience  and 
law,  bound  to  return. 

Moreover,  if  the  son  of  appellant  did  not  actively  participate  in 
the  taking  of  appellee's  horse,  or  advise,  and  counsel  the  taking 
of  him,  he  could  not  be  made  responsible  for  the  conduct  of  those 
who  took  him;  and  the  money  for  the  price  of  the  horse  coerced 
from  appellant  by  threats  of  arrest,  and  imprisonment  of  the  son, 
should  be  returned,  and  as  these  were  facts,  which  should  have  been 
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submitted  to  a  jury,  if  denied  and  the  issues  properly  made  up 
by  the  pleadings,  it  was  erroneous  to  sustain  the  demurer  to  the 
petition.  Wherefore,  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  overrule  the  demurrer  to  the  petition* 
and  for  further  proceedings  consistent  herewith. 

Palmer,  for  appellant 

Oilbert,  for  appellee. 


N.  S.  Andebson  et  al  v.  John  GLBNUt 

Sales— Failure  to  Advertise  as  Required  in  the  Judgment. 

A  failure  to  advertise  land  for  sale  as  required  by  the  juagmeitv  ox 
sale,  is  error  in  that  it  may  prevent  competition  by  reason  of  the  time 
and  place  not  being  known. 

Conveyance  to  Prefer  Creditors— Failure  to  File  Suit  in  Time. 

In  order  that  a  mortgage,  alleged  to  have  been  given  to  prefer  credi- 
tors, may  be  attacked,  action  must  be  commenced  within  the  time 
required  by  1  v.  R.  S.  page  553  by  some  creditor. 

APPEAL  FBOM  DAVIESS  CIECUIT  COUBT. 

October   9,   1868. 

Opinion  of  the  Court  by  Judge  Petebs: 

It  is  shown  by  the  weight  of  evidence  that  the  sale  of  the  land 
was  not  advertised  as  required  in  the  judgment,  and  the  sum  bid 
for  it  was  not  more  than  one-fourth  of  its  value ;  the  under  value 
at  which  it  was  bid  off  may  be  accounted  for,  on  the  ground  that 
the  time  and  place  of  the  -sale  were  not  known,  and  competition 
prevented  thereby ;  the  court,  therefore,  correctly  set  aside  the  sale 
on  exceptions  filed  by  appellee  before  the  same  had  been  confirmed. 

By  the  mortgage  of  Travis  to  Glenn,  the  latter  was  invested 
with  the  title  to  the  land  subject  to  the  lien  of  Murphy  acquired 
by  his  attachment.  That  mortgage  was  made  ten  months  prior 
to  the  appellant's  petition,  and  even  if  it  had  been  made  to  prefer 
Glenn  to  other  creditors,  no  petition  had  been  filed  by  a  creditor 
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within  the  time  prescribed  by  the  act  of  1856  i  V.  R.  8.  p.  563,  to 
bring  it  within  the  operation  of  that  statute.  Consequently  Glenn's 
right  to  be  indemnified  out  of  the  land  after  Murphy  was  paid 
was  superior  to  all  other  claims.  Glenn  had  an  interest  in  the 
matters  in  litigation  in  the  action  of  Murphy  vs.  Travis,  and  if 
not  made  a  party  by  the  plaintiff  in  that  action,  he  had  a  right  to 
come  in  by  petition,  and  if  the  court  had  refused  to  order  him  to 
be  made  a  party  it  would  have  been  an  error  available  for  reversal 
in  this  court. 

Wherefore,  the  judgment  is  affirmed. 


Sweeney  &  Stuart,  for  appellant. 
Ray  &  Hardin,  for  appellee. 


Eliz  N.  Arnold  et  al  v.  John  Bbehmeb  et  al. 

Dower— Right  to  Collect  Rents  on  Mansion  House  until  Dower  Assigned. 
Though  the  XBnts  from  a  deeeased  estate  ioefaidiiig  the  muudoa  house, 

may  amount  to  more  than  the  wife's  one-third  of  the  rental  value  of  the 
whole  estate,  she  cannot  be  deprived  of  the  rents  to  her  exclusively  from 
the  mansion  house,  since  she  is  entitled  to  hold  that  and  curtilage 
without  charge  until  her  dower  may  be  assigned  her. 

APPEAL  FROM  HARDIN  OIBCTJIT  COURT. 
October   16,   1868. 

Opinion  of  the  Court  by  Judge  Hardin: 

It  does  not  appear  from  the  averments  of  the  petition  that  Mrs. 
McBumett  was  not  entitled  to  all  the  rent  of  the  store  house  oc- 
cupied by  Garam  &  Co.  in  her  right  as  widow  of  W.  D.  Arnold, 
her  dower  not  having  been  assigned;  and  there  being  a  farm  of 
about  227  acres  of  land  belonging  to  the  estate  as  well  as  the 
store  house  rented  to  Garam  &  Co.  and  the  dwelling  occupied  by 
McBumett  and  wife.  The  allegation  that  the  rental  value  of  the 
dwelling  house  was  more  than  one-third  of  the  rental  value  of  the 
whole  estate  may  be  true  and  yet  Mrs.  McBumett  may  have  been 
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entitled  to  collect  and  retain  the  rents  of  the  store  house  until  dower 
should  be  assigned  her,  as  by  the  9th  section  of  Article  4  of  Chap- 
ter 47  of  the  Eevised  Statutes  (2nd  VoL,  26),  she  was  entitled 
to  hold  the  mansion  house  and  curtilage  without  charge  therefor 
until  the  allotment  of  her  dower. 

It  seems  to  us  the  court  properly  sustained  the  defendant's  de- 
murrer to  the  petition  and  dissolved  the  injunction,  and  as  the 
plaintiffs  would  not  plead  further^  the  action  was  rightly  dismissed. 

Wherefore  the  judgment  is  aflirmed. 


Brovm  &  Murray,  for  appellants. 
Wilson,  for  appellees. 


Thomas  Welleb  v.  Thomas  J.  Peeby. 

Deeds — Mistake  in  Drafting — ^Intention  of  Donor. 

A  father  intending  to  divide  aU  his  lands  to  his  children,  instraeted 
his  draftsman,  to  make  out  deeds  to  each  of  his  daughters.  Only  one 
of  the  deeds  was  read  over  to  him  before  signing  alL  Afterwards  it 
was  discovered  that  one  of  the  deeds  was  made  to  the  husband  of  one  of 
the  daughters  and  this  only  shortly  before  her  death.  The  property  was 
recognized  by  the  husband,  as  belonging  to  his  wife,  during  her  life: 
Hdd  to  be  such  a  mistake  as  will  authorize  the  court  to  cancel  the  deed 
to  the  husband. 

APPEAL   FROM   HARDIN   CIRCUIT   COURT. 
October  15.   1868. 

Opinion  of  the  Court  by  Judge  Williams: 

It  is  very  clear  that  the  appellant  intended  and  thought  he  had 
conveyed  the  147  acres  of  land  to  his  daughter  Catherine  Perry, 
wife  of  the  appellee,  he  instructed  the  draftsman  to  draw  the 
deed  to  his  daughter  so  they  would  have  the  land  and  right  to 
control  it  but  that  through  the  hurry  and  inadvertance  this  deed 
was  made  to  the  husband. 

The  father  being  old,  infirm  and  indisposed  desired  to  divide 
his  lands  among  his  children  and  had  it  partitioned  by  actual 
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surveys  for  that  purpose,  the  other  deeds,  made  at  the  same  time 
and  for  the  same  reasons,  are  made  to  the  daughters  and  not  their 
husbands,  only  one  deed  was  read  to  him ;  when  supposing  all  to 
be  alike,  which  was  really  intended  by  the  draftsman,  he  signed 
and  acknowledged  all;  there  is  no  proven  or  perceptible  reason 
why  this  one  should  have  been  intentionally  made  to  the  husband. 

The  recognition  of  the  husband  during  his  wife's  life  that  the 
deed  was  erroneously  made  to  him  instead  of  his  wife  through 
mistake  fortifies  the  evidence  of  the  draftsman  that  such  was 
his  instruction  and  intention  beside  the  intrinsic  probabilities 
strongly  indicate  the  same  thing. 

As  the  wife  lived  only  about  a  year  after  the  making  of  the 
deed  no  fatal  presumption  arises  from  a  delay  to  bring  this  suit 
until  a  short  time  after  her  death  inasmuch  as  the  donor  did  not 
know  of  the  mistake  until  just  before,  or  about  the  time  of  her 
decease,  and  even  if  he  had  sooner  discovered  it  his  ill  health 
would  explain  this  short  delay.  It  is  well  settled  aa  heretofore 
decided  in  various  cases  by  this  and  other  courts  that  deeds  as 
well  as  other  written  agreements  may  be  reformed  for  fraud  or 
mistake  and  the  mistake  clearly  appearing  in  this  case  the  deed 
should  be  reformed. 

Wherefore,  the  judgment  dismissing  the  petition  is  reversed 
with  directions  for  further  proceedings  consistent  herewith. 

Cofer,  for  appellant. 

Read,  for  appellee. 


M.  Hardin's  Exr.  et  al  v.  Josh.  Willis  et  al. 

EzecntOTs    and    AdministTators — Charges    and    Credits  in    Accounting  and 
Settlement. 

It  is  error  to  charge  against  the  whole  assets  of  an  estate>  amounts 
enjoined  by  particular  distributees.  Such  items  should  be  induded  in 
the  particular  shares  interest,  but  not  in  the  general  assets,  thereby 
reducing  the  proportionate  amount  due  those  not  concerned  in  the 
litigation. 

APPEAL   FROM   WASHINGTON    CIRCUIT    COURT. 
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Opinion  of  the  Court  by  Judge  Williams: 


Greorge  Smith  died  intestate  leaving  four  brothers  and  sisters 
and  their  descendants  as  his  heirs  and  distributees,  Mrs.  Hardin, 
wife  of  M.  Hardin,  deceased,  being  a  sister. 

The  slaves  of  the  estate  were  sold  and  Willis  a»  receive!*  settled 
with  M.  Hardin  for  his  share  as  witnessed  by  his  receipt  of  Octo- 
ber 25,  1848,  for  $453,  in  full,  so  that  the  proceeds  of  the  negroes 
need  not  be  further  noticed  in  this  decision. 

The  matters  having  been  litigated  as  between  the  heirs  were 
referred  to  a  commissioner  who  reported 

Assets   in  hands  of   administrator   consisting 

of  various   items  to    $5,333.29 

From  which  it  seems  there  should  be  deducted 
the  second  item  being  "amt.  perpetuated  on  in- 
junction by  decree  July  22,  1846,  in  case  of 

Turner  Smith  vs.  Willis $275.21 

Int  to  March  22,  1856 150.07—      434.28 

Leaving $4,899.01 

It  may  have  been  right  to  charge  Turner  Smith  with  the  amount 
of  his  perpetual  injunction  against  Willis,  but  it  was  improper 
to  charge  it  as  part  of  the  assets  in  Willis'  hands. 

The  administrator,  however,  is  only  charged  with  three-fourths 
of  the  replevin  bond  for  land  as  Turner  Smith  one-fourth  was 
"scaled  off;"  the  amount  of  the  three-fourths  of  this  bond  is  re- 
ported 

by  the  commissioner  at $1,170.00 

Add  the  remaining  i/g  for  T.  Smith..      390.00 

would  make  the  bond $1,560.00 

which  when  added  to  the  other  assets  makes 

the  estate   $6,459.00 

From  which  deduct  the  administrator's  proper 
credits.      1st,  for  fee  bills,   &c.,   on  the  land 

litigation  on  said  replevin  bond $94.45 

2d.  Interest  on  2-3  of  the  amount  or  replevin 

bond  retained  4  months $14.35 

3d.,  F  Vouchers  from  Nos.  1  to  21  .  .  .$667.68 
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4,  For  commission  allowed  on  $3597.82  $79.89 

5,  Allowance  for  other  services  in  the  litiga- 
tion of  the  estate $350.00 

Making $1,206.37 

And  leaves  for  distribution $5,252.63 

M.  Hardin's  1-4  of  which  is 1,313.16 

To  be  credited  by  his  receipt  as  follows : 

1  dated  Oct  18,  1852,  for $546.11 

Int  to  March  10,  1856 111.04 

2  dated  April  17,  1855 257.06 

Int.  to  same  time 13.85 

3  dated  Oct  18,  1853 12.50 

Int  to  same  time 2.54 

4  dated  Nov.  22, 1855 300.00 

Int  to  same  time 5.40 

Making $1,249.50 

leaving  a  remainder  of $63.66 

due  after  deducting  M.  Hardin's  receipts. 

It  may  have  been  right  to  have  charged  the  proper  shares  with 
the  sums  enjoined  by  Crawford  and  McKitrick,  but  it  .was  palpa- 
bly erroneous  to  charge  these  against  the  general  assets  and  thereby 
reduce  the  shares  of  those  not  concerned  in  the  injunctions. 

Only  Hardin's  executor  and  Head,  who  represents  his  deceased 
mother,  Mrs.  Hardin,  and  who  survived  her  husband,  M.  Hardin, 
deceased,  have  appealed,  therefore  no  other  rights  are  settled.  So 
far  from  a  judgment  against  Hardin's  executors  and  Head  being 
right  there  should  have  been  one  in  their  favor  for  $63.66. 

Wherefore,  the  judgment  is  reversed  with  directions  to  render  a 
judgment  for  Head  of  $63.66  with  interest  from  the  date  of  the 
commissioner's  report 

Judge  Hardin  did  not  sit  in  this  case. 

Harlan,  for  appellants. 
James,  for  appellees. 
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R.  A.  MOTHEBAX  V.  S.  MOTHEEAL  ET  AL. 

Lands  and  Conveyances — ^Joint  Owners. 

The  preponderance  of  evidence  as  to  a  purchase  of  lands  by  joint 
owners,  though  the  deed  be  taken  in  the  name  of  one,  held  to  be  suffi- 
cient to  adjudge  against  an  estate  a  reconveyance  of  one  half  to  the 
surviving  brother. 


APPEAL  FROM  GRAVES  CIRCUT  COURT. 
October  16,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

Prior  to  the  adoption  of  the  Revised  Statutes,  Wade  conveyed  a 
fraction  less  than  a  quarter  section  of  land  in  Graves  county  to 
J.  F.  Motheral,  and  Wortham  conveyed  a  half  quarter  section  in 
the  same  county  to  him,  the  consideration  for  the  first  named  tract 
was  $150,  and  of  the  other  $100,  as  recited  in  the  deeds. 

The  grantee  in  said  deeds  died  in  the  fall  of  1862,  intestate,  and 
this  action  was  instituted  by  Robert  A.  Motheral,  his  brother,  in 
May,  1863,  against  his  widow  and  heirs,  alleging  that  he  paid 
one-half  the  purchase  money  for  said  tract  of  land  to  the  vendors ; 
that  he  was  a  joint  purchaser  with  his  brother  to  whom  the  con- 
veyances were  made,  that  a  trust  resulted  to  him  for  so  much  as  he 
paid  for ;  and  seeks  by  his  action  to  have  a  conveyance  made  to  him 
therefor. 

He  filed  as  evidence  of  his  claim  with  an  amended  petition  a 
writing  executed  by  the  intestate  in  tlie  following  language : 

**I  have  the  west  half  of  the  Waid  land,  Robert  the  east 
half,  Robert  has  the  north  half  of  the  Wortham  land,  and 
I  the  south  half.      Feb.  the  25th,  1852. 

"J.  F.  MOTHERAL.'' 

In  addition  to  that  evidence,  it  is  proved  that  a  large  portion 
of  the  price  paid  for  the  land  was  borrowed  of  Mrs.  Cook,  that 
James  F.  and  appellant  executed  their  joint  note  to  her  therefor, 
and  there  is  evidence  that  appellant  paid  one-half  threof ;  that  he 
paid  a  mare  also  towards  the  price,  and  that  his  brother  owed  him 
on  the  exchange  of  horses  $25. 

Quisenberry,  who  purchased  the  half  of  the  Wade  land,  which 
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decedent  claimed,  and  wished  to  buy  the  whole  tract ;  and  decedent 
informed  him  he  could  not  sell  it  to  him,  as  he  had  received  a 
letter  from  appellant,  who  was  then  in  Missouri,  informing  him 
he  was  not  pleased  there,  and  intended  to  return,  and  did  not  wish 
to  sell  his  part  of  the  land,  and  when  he  went  to  get  his  title  bond 
for  the  west  half  of  said  quarter  section  he  met  with  appellant  at 
James  F.  Motheral,  and  he  remarked  to  him,  "there  is  the  man, 
alluding  to  Robert,"  from  whom  he  could  buy  the  east  half ;  and 
that  James  F.  Motheral  told  him  that  his  brother  and  himself  had 
agreed  upon  a  dividing  line  between  them,  and  showed  him  the 
line,  telling  him  at  the  same  time,  that  they  had  not  made  the  fence 
between  them  on  that  line  because  timber  was  scarce,  and  it  was  too 
far  off  to  haul  it 

Other  witnesses  prove  that  they  have  divided  the  land,  each  one 
occupying  on  his  own  side  of  the  conventional  line,  and  it  is  also 
in  evidence  that  appellant  listed  the  part  of  said  land  claimed  by 
him  with  the  assessor  for  taxation,  and  paid  the  taxes  on  it  during 
the  life  of  his  brother,  and  afterwards. 

Appellant's  claim  is  further  fortified  by  other  facts  proved,  but 
as  a  recital  of  all  of  them  would  extend  this  opinion  to  an  unneces- 
sary length,  a  passing  notice  of  some  of  the  most  prominent  of 
them  must  sacrifice. 

These  brothers  were  partners  in  trading  before  this  purchase, 
and  as  their  father  proves  went  together  to  purchase  the  land  of 
Wortham,  and  purchased  it,  and  divided  it.  One  witness  proved 
that  after  decedent  sold,  he  said  he  did  not  know,  that  he  would 
have  left,  the  barrens  if  he  had  owned  all  the  land,  and  Wortham 
proved  he  sold  the  land  he  owned  to  them  jointly. 

There  is  some  evidence  on  the  other  side  slightly  conflicting,  but 
when  all  the  evidence  is  considered,  there  cannot  be  a  rational 
doubt  that  these  brothers  purchased  both  these  tracts  jointly,  and 
for  some  reason  unexplained,  the  conveyances  were  made  to  James 
F.  Motheral,  and  that  he  held  one  half  the  land  for  appellant, 
who  paid  certainly  a  portion,  if  not  a  full  half,  cf  the  purchase 
money,  and  is  entitled  to  a  conveyance  to  the  one-half  of  both  par- 
cels of  land  conveyed  to  James  F.  Motheral,  the  one  by  Wade,  and 
the  other  by  Wortham. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  order  a  conveyance  of  the  land  to  appellant 
according  to  the  partition  of  them,  made  by  the  parties ;  but  as  it 
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is  not  very  certainly  shown  that  the  full  half  of  the  purchase  price 
of  the  land  has  been  paid  by  appellant,  the  case  should  be  referred 
to  the  master  to  ascertain  and  report  how  the  accounts  of  payments 
stand,  and  if  any  of  the  purchase  money  is  due  from  appellant 
to  the  representatives  of  James  F.  Motheral,  deceased,  he  should 
be  adjudged  to  pay  the  same,  and  for  which  they  should  have  a 
lien  on  the  land. 

Anderson,  for  appellant. 


Moses  Stone  &  F.  H.  Skinner  v.  M.  M.  Lyon  et  al. 

Mortgages — Failure   of   Mortgagee   to  Assert   Mortgage. 

The  failure  of  a  mortgagee  to  assert  his  claim  for  many  years,  while 
the  property  is  »till  in  the  hands  of  his  principal  who  thereby  could 
use  same  for^  the  purpose  of  inducing  others  to  become  his  surety,  or  to 
disclose  his  lien  when  the  property  is  being  disposed  of,  are  cogent  cir- 
cumstances  against   the   justness   of   his   claim. 

Claim — ^Personal  Property — ^Estoppel. 

A  failure  to  disclose  a  lien  on  personal  property  for  many  years 
after  a  sale  thereof  by  the  mortgagor,  and  with  the  knowledge  of  the 
mortgage,  held  to  be  such  negligence  as  to  operate  as  an  estoppel 
against  the  claim. 

Mortgages — Sale  of  Property  with  Actual  Notice. 

A  mortgagee  who  knowingly  permit?  and  sanctions  the  sale  of  lands 
embraced  in  his  mortgage,  and  allowed  the  purchaser  to  occupy  Same 
adversely  to  his  claim  for  a  period  of.  years  before  he  discloses  his 
claim,  is  debarred  from  asserting  his  claim  under  the  mortgage,  against 
the  purchasers  of  the  property. 

APPEAL  FROM  LYON  CIRCUIT   COURT. 
December  11,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

On  the  29th  day  of  April,  1862,  M  M.  Lyon  gave  his  note  to 
F.  H.  Skinner  for  $2,434,  payable  one  day  thereafter,  and  as  secur- 
ity for  the  debt  Lyon,  at  the  same  time,  executed  a  mortgage  to 

32 
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Skinner  of  a  tract  of  about  412  acres  of  land  and  some  slaves,  the 
condiJ;ion  of  the  mortgage  requiring  payment  of  the  debt  within 
twleve  months  from  its  date. 

The  mortgage  was  recorded  in  Caldwell  county  in  which  Lyon, 
who  retained  possession  of  the  property,  resided  and  the  land  was 
situated.  But  afterwards  the  new  county  of  Lyon  was  formed 
including  the  land  and  residence  of  the  mortgagor. 

Some  time  after  the  execution  of  the  mortgage  Lyon  entered  into 
an  executory  contract  for  a  sale  of  the  land  to  IsT  B.  Frasier,  and 
gave  bond  for  a  conveyance  and  put  him  in  possession,  and  Frasier 
after  occupying  the  land  for  a  time,  transferred  his  purchase  to 
his  son-in-law  Moses  Stone,  to  whom  Lyon  made  an  absolute  con- 
veyance of  the  land  on  the  29th  of  December,  1857,  for  the  ex- 
pressed consideration  of  $2,600. 

Lyon  was  afterwards  the  sheriff  of  Lyon  county  and  failed  to 
pay  into  the  treasury  of  the  State  the  revenues  collected  by  him 
for  the  years  1868  and  1869,  and  the  ComLmonwealth  recovered 
judgment  therefor  against  him  and  his  sureties  in  his  official  bond. 
On  these  judgments  executions  were  issued  and  levied  on  the 
slaves  of  Lyon  in  1861,  and  the  property  being  sold  by  the  sheriff 
J.  H.  Roe  became  the  purchaser  of  part  of  the  slaves,  and  the 
appellees  Braswell  and  Cobb  became  the  purchasers  of  the  others. 

In  April,  1863,  Skinner  brought  this  suit  in  equity  against  said 
Lyon,  Roe,  Braswell,  Cobb  and  Stone  seeking  a  foreclosure  of  his 
mortgage,  and  to  subject  the  land  to  sale  in  the  hands  of  Stone,  and 
the  slaves  in  the  hands  of  said  Roe,  Braswell  and  Cobb.  He 
subsequently  filed  an  amended  petition  alleging  that  Braswell  and 
Cobb  had  caused  the  sale  to  be  made  by  the  sheriff  by  executing  a 
bond  of  indemnity  to  the  sheriff  and  that  they  were  liable  for  a 
wrongful  conversion  of  the  slaves  to  their  use. 

Stone  answered  the  petition  claiming  to  be  an  innocent  pur- 
chaser of  the  land  without  notice  of  the  plaintiff's  claim  and 
alleging  that  the  sale  and  conveyance  were  made  by  Lyon  with  the 
knowledge  and  assent  of  Skinner,  who  w^as  estopped  thereby.  He 
also  charged  that  the  claim  of  Skinner  had  been  satisfied. 

The  purchasers  of  the  slaves  also  resisted  any  recovery  against 
them  on  the  grounds  that  their  purchase  was  legal  and  at  least, 
substituted  them  to  the  rights  of  the  mortgagor,  who  had  never 
been  required  to  relinquish  the  possession  of  the  slaves  till  the  late 
war  operated  to  free  them ;  they  moreover  controverted  the  plain- 
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tiff's  claim  as  having  been  discharged  and  on  the  ground  that  it  was 
barred  by  limitation. 

The  court  dismissed  the  action  as  to  Eoe,  Cobb  and  Braswell,  but 
adjudged  a  foreclosure  of  the  mortgage  on  the  land,  and  both 
Skinner  and  Stone  seek  a  reversal  of  the  judgment  in  this  court. 

Several  facts  and  circimistances  disclosed  in  the  record  reflect 
suspicion  on  the  claim  of  Skinner  as  well  as  conduce  to  the  conclu- 
sion that,  if  his  debt  and  mortgage  were  valid  originally,  most  of 
his  debt  had  been  satisfied  before  the  defalcation  of  Lyon  as  sheriff. 

Young,  the  sheriff,  proves  that  while  he  had  in  his  hand  the 
executions  against  Lyon  and  his  sureties,  for  unpaid  revenue  Skin- 
ner told  him,  on  being  informed  of  the  executions,  that  Lyon  "owed 
him  some  but  that  he  should  not  trouble  him  about  it"  His  failure 
to  sue  or  assert  claim  to  the  mortgage  property  for  many  years, 
while  the  possession  of  it  must  have  given  Lyon  credit  and  operated 
to  induce  others  to  become  his  Sureties — his  failure  either  to  dis- 
close or  assert  his  claim  when  Lyon  sold  the  land  to  Frasier  and 
put  him  in  possession  or  even  afterwards  till  it  was  conveyed  to 
Stone,  and  when  in  this  litigation  his  debt  and  mortgage  were 
assailed  as  fraudulent  and  imjust,  his  failure  to  take  the  deposition 
of  Lyon  or  any  evidence  to  sustain  his  claim,  are  all  cogent  circum- 
stances against  the  justness  of  his  claim 

But  in  our  opinion,  such  a  state  of  fact  is  disclosed  as  should 
estop  Skinner  from  setting  up  his  mortgage  against  either  Stone 
or  the  execution  purchasers. 

In  addition  the  facts  already  referred  to,  it  is  sufficiently  proved 
that  he  had  actual  knowledge  of  the  sale  of  the  land  to  Frasier 
and  assented  to  it  and  permitted  the  land  to  be  held  and  occupied 
adversely  to  his  claim  for  near  five  years,  and  a  portion  of  the 
purchase  money  to  be  paid,  a  part  of  which  he  received  himself, 
before  he  disclosed  the  existence  of  his  debt  and  mortgage  or  as- 
serted his  claim  as  mortgagee. 

On  the  whole,  we  think  the  conclusion  is  fully  authorized  that  he 
knowingly  permitted  and  sanctioned  the  sale  of  the  land,  and  that 
equity  should  debar  him  from  enforcing  his  mortgage  on  the  lanl 
against  the  claim  of  the  purchasers  who,  with  apparent  approval 
of  Skinner,  bought  and  paid  for  the  land. 

For  the  reasons  we  have  indicated  it  seems  to  us  the  court  erred 
in  adjudging  a  foreclosure  of  the  mortgage  on  the  land ;  but  for 
the  same  and  other  reasons  we  concur  in  the  judgment  as  to  the 
purchasers  of  the  slaves. 
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Wherefore,  the  judgment  is  ajQinned  on  the  appeal  of  Skinner, 
but  on  the  appeal  of  Stone  it  is  reversed,  and  the  cause  remanded 
with  directions  to  dismiss  the  petition  as  to  him. 


Campbell,  Wake,  Dabney,  for  appellants. 
James,  Marble,  for  appellees. 


Geo.  Wokk  et  al  v.  J.  M.  Dorsey  et  al. 

Pleadings— Parties  to  Suit. 

In  a  suit  to  enforce  a  specific  conveyance,  for  a  division  of  property 
ordered  by  a  judgment  of  court,  it  is  proper  to  join  as  parties  defend- 
ant, all  persons  in  possession  of  the  land,  by  pretended  purchase  or 
otherwise. 

APPEAL  FKOM  OHIO  CIECUIT  COUBT. 
December  11,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

In  1833  Silas  Dexter  appears  to  have  been  in  the  occupancy  of 
a  tract  of  land  embraced  by  a  patent  from  the  Commonwealth  of 
Virginia  to  John  Dorsey  for  12,000  acres  of  land,  dated  in  1787, 
and  which  was  claimed  by  the  heirs  of  Samuel  Work  as  being  also 
covered  by  a  patent  of  Ignatious  Pigman  for  9,000  acres  under 
which  they  claimed,  dated  in  1797,  and  an  action  of  ejectment  was 
brought  by  Work's  heirs  against  Dexter  for  the  recovery  of  the 
land. 

Archibald  Dorsey  being  admitted  to  defend  the  action  it  pro- 
gressed until  the  3rd  day  of  October,  1838,  when  an  agreement 
was  entered  into  by  the  plaintiffs,  the  heirs  of  Work  and  Archibald 
Dorsey  and  Alexander  Dorsey,  by  Philip  Triplitt,  their  attorney, 
by  which  a  judgment  was  to  be  rendered  in  favor  of  Work's  heirs 
for  the  land  in  dispute,  and  the  same  sh6uld  then  be  divided  be- 
tween the  parties  claiming  under  the  conflicting  titles  of  Work  and 
Dorsey,  according  to  terms  agreed  to  by  the  parties,  and  a  judg- 
ment was  rendered  and  the  division  made  by  commissioners 
accordingly. 


Work  et  al  v.  Dorset  et  al.  521 

Opinion  of  the  Court. 

On  the  6th  day  of  April,  1850,  John  M.  Dorsey  and  others, 
the  children  and  heirs  of  said  Archibald  Dorsey,  who  had  died, 
and  said  Alexander  Dorsey  brought  a  suit  in  chancery  against  the 
heirs  of  Work,  and  others,  the  complainants  ailing  that  the  title 
of  John  Dorsey  was  vested  in  his  son,  Thomas  Dorsey,  by  deed,  and 
by  the  will  of  the  latter  it  was  devised  to  his  widow,  Mrs.  Elizabeth 
Dorsey  the  mother  of  said  Archibald  Dorsey  and  grand-mother  of 
said  Alexander  Dorsey,  the  only  child  of  her  deceased  son,  Theo- 
dore Dorsey.  The  bill  represented  that  said  Alexander  owned  1-7 
of  the  land  in  controversy  and  that  said  Archibald's  heirs  owned 
3-7  of  it  as  follows,  viz.  1-7  in  his  right  as  one  of  the  children  of 
said  Thomas  and  Elizabeth  Dorsey,  and  the  shares  of  his  sister 
Matilda  Sullivan  and  his  brother  Nicholas  Dorsey  by  purchase, 
and  that  the  remaining  three  sevenths  of  the  title  was  vested  in 
three  other  children  of  said  Thomas  and  Elizabth  Dorsey  or  their 
descendants,  viz.  Elizabeth  Dorsey  who  intermarried  with  Benja- 
nlin  Berry,  Mary  Dorsey  who  intermarried  with  Samuel  Norwood, 
and  Harriet  Dorsey  who  intermarried  with  John  W.  Berry. 

The  object  of  this  suit  seems  mainly  to  have  been  to  compel 
Work's  heirs  to  abide  by  and  perform  said  agreement  of  compro- 
mise. 

The  case  was  heard  in  October,  1855,  as  between  the  plaintiffs 
and  Mrs.  Nancy  Barnard  who  claimed  part  of  the  land  by  pur- 
chase from  part  of  Work's  heirs  and  was  decided  in  favor  of  Mrs. 
Barnard. 

And  the  residue  of  the  cause  having  been  continued  on  the  docket 
until  April,  1859,  was  then  tried,  and  the  court  adjudged  a  con- 
veyance from  Work's  heirs  to  the  plaintiffs. 

Afterwards  in  October,  1859,  on  the  motion  of  the  plaintiffs  an 
amended  petition  was  filed,  making  additional  parties  plaintiffs 
and  defendants.  In  this  amended  petition  a  modification  of  the 
former  decree  was  asked  on  the  ground  that  many  of  the  parties 
on  both  sides  were  dead  at  the  time  it  was  rendered.  The  plain- 
tiffs further  alleged  that  George  Brown,  John  Withrow  and  some 
fifteen  others  of  the  newly  made  defendants  were  in  possession  of 
the  land  without  right  and  asked  in  addition  to  the  relief  sought  • 
in  the  original  bill  that  said  defendants  be  required  to  surrender 
the  possession  and  also  that  they  be  enjoined  from  committing 
waste  upon  the  land. 

A  final  judgment  was  rendered  against  the  parties  in  possession 
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of  the  land,  in  September,  1866,  and  they  have  brought  the  case 
to  this  court 

Various  irregularities  and  errors  are  suggested  as  grounds  of 
reversal,  which  have  been  considered  and  are  deemed  imavailing 
to  the  appellants.  It  seems  to  us  to  have  been  proper  to  make  them 
parties  to  the  suit  against  Work's  heirs,  to  quiet  and  perfect  the 
plaintiffs'  title,  that  their  own  claims  might  be  litigated  which 
was  done,  and  as  it  does  not  appear  that  eitiier  of  them  stood  in  a 
position  to  successfully  resist  the  claim  which  the  plaintiffs  had  a 
right  to  assert  against  them  under  the  titles  of  Dorsey's  and 
Work's  heirs  united,  the  court  rightly  adjudged  a  recovery  against 
them. 

Wherefore  the  judgment  is  affirmed. 


McHenry,  for  appellants. 
Rodman,  Kincheloe,  for  appellees. 


Tayloe  &  Newby  v.  Chaeles  S.  Tuknee. 

0.  S.  TuENEE  V.  Tayloe  &  Newby. 

Fraudulent  Conveyance— Purchase  of  Property  in  Name  of  One  for  Benefit 
of  Another. 

Taylor  purchased  of  Montgomery  land,  for  which  he  executed  hia 
notes.  A  part  payment  was  made  of  $86  by  delivery  to  Montgomery 
of  a  horse  belonging  to  Land,  and  afterward  Land  moved  onto  the 
property.  Other  payments  were  made,  by  Taylor  borrowing  money  from 
other  parties  and  executing  hia  note  therefor.  Taylor  and  Land  both 
claimed  the  purchase  made  for  Land.  Held  that  the  property  would 
be  liable  for  the  debts  of  Taylor. 

APPEAL  FEOM  MADISON  CIECUIT  COUET. 
December  14,  1868. 

Opinion  of  the  Couet  by  Judge  Williams: 

This  suit  was  originally  begun  by  C.  S.  Turner's  statutory  guar- 
dian, but  he  having  arrived  at  majority,  prosecuted  it  in  his  own 
name,  against  Taylor  and  Newby  and  others  to  set  aside  convey- 
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anoes  alleged  to  be  fraudulent  and  to  subject  the  property  to  his 
debt  of  some  $2,520  on  Taylor  et  al.  The  court  adjudged  the  sale 
fraudulent  as  to  two  negro  girls,  but  dismissed  the  petition  as  to  a 
negro  man  and  two  tracts  of  land,  from  which  both  parties  have 
appealed  on  the  same  record. 

Taylor  and  Newby  were  brothers-in-law  and  lived  within  a 
few  hundred  yards  of  each  other  on  adjoining  farms.  At  the  time 
of  the  pretended  sale  of  the  negroes  there  was  no  ostensible  change 
of  possession,  the  pretended  hiring,  by  Newby,  of  the  negroes  to 
Taylor,  the  vendor,  could  not,  admonish  creditors  or  purchasers  of 
such  sale. 

Taylor  was  then  in  embarrassed  circumstances,  this  debt  had 
been  reduced  to  judgment,  at  least  when  the  bill  of  sale  bears  date, 
one  execution  had  been  issued  and  stayed  for  some  considerable 
time,  another  had  gone  to  the  sheriff's  hand,  the  fact  that  the 
officer  then  found  the  negro  man  in  Newby's  possession  makes  no 
substantial  distinction  as  to  him  and  the  other  negroes  who  still 
remained  in  Taylor's  possession.  The  purchases  set  up  in  Newby's 
and  Taylor's  answers  was  made  in  August,  the  bill  of  sale  bears 
date  the  following  February,  the  list  of  taxable  property  is  of 
January  10th,  shows  that  both  listed  the  same  number  of  slaves 
for  previous  years,  no  other  sales  or  purchases  are  spoken  of  in 
either  the  pleadings  or  proof,  no  ostensible  change  of  possession 
was  made  imtil  after  February. 

The  tract  of  land  claimed  by  Newby  as  having  been  purchased 
from  Taylor  and  to  be  paid  for  by  settling  the  purchase  price  with 
Wm.  Taylor,  the  father  of  W.  S.  Taylor,  on  a  note  held  on  the 
latter,  is  too  transparent  to  escape  the  scrutinizing  gaze  of  the 
chancellor. 

There  is  no  proof  that  such  a  note  existed,  and  if  it  did,  it  was 
probably  given  for  property  substantially  an  advancement  and  not 
to  be  paid  until  the  old  man's  death,  and  then  to  be  settled  for  in 
the  distribution;  the  note  is  not  exhibited,  though  called  for  by 
the  adverse  party,  nor  is  Wm.  Taylor's  deposition  taken,  but  even 
if  the  note  existed,  there  is  no  proof  that  Newby  ever  paid  any- 
thing on  it,  or  that  Wm.  Taylor  ever  recognized,  asserted,  or  even 
knew  of  this  transaction. 

The  Clark  Montgomery  farm  of  87  acres  in  Washington  county 
is  in  no  better  condition. 

W.  S.  Taylor  purchased  this  land  of  Montgomery,  took  his  title 
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bond  therefor  and  subsequently  took  the  deed  to  himself;  thus 
matters  remained  since  the  year  1855  down  to  the  brining  this 
suit  in  January,  1863.  Taylor  paid  on  said  land  a  mare  at  $85 
which  belonged  to  Squire  Land,  and  gave  his  own  notes,  one  due 
the  first  of  the  following  January,  the  other  at  a  subsequent  date, 
and  Land  rented  the  place  out  the  first  year  to  Taylor's  relative, 
Taylor  and  himself  then  lived  neighbors  in  Madison  county  and 
both  desired  to  remove  to  Washington  county,  and  Taylor  had  pur- 
chased a  small  farm  within  1  1-4  miles  of  this  one,  Land  removed 
to  it  the  next  year.  The  first  payment  was  made  by  money  bor- 
rowed, through  the  instrimientality  of  Talor,  or  Turner's  guardian, 
and  it  was  paid  by  Taylor,  the  subsequent  payments  were  made 
with  money  borrowed  from  Stone  and  this  note  too  was  taken  up 
by  Taylor,  he  substituting  his  note  with  Xewby  and  others  as  his 
security. 

Both  borrows  were  made  mainly  upon  Taylor's  credit  and  re- 
sponsibility, and  he  paid  the  obligations. 

Land,  if  not  insolvent,  was  embarrassed  and  had  but  few  re- 
sources ;  he  continued  to  reside  upon  the  place  until  he  volunteered 
in  the  Federal  army  in  1862,  when  his  wife  sold  his  small  personal 
property  and  removed  with  her  relatives  to  Illinois. 

Land  then  rented  the  farm  out  for  the  next  year,  but  Taylor 
got  the  rent  note. 

It  is  evident  that  though  Land  began  the  negotiation  for  this 
farm  and  that  it  may  have  been  the  intention  it  should  be  his  when 
he  paid  for  it,  yet  he  never  did  pay  anything  but  the  mare  and 
had  several  years  use  of  the  place;  the  purchase  being  made  by 
Taylor,  in  his  own  name,  the  title  being  conveyed  to  him  and  being 
upon  record,  and  as  Montgomery  says,  the  title  bond  being  sur- 
rendered to  him  through  Taylor,  and  no  proof  of  even  an  assign- 
ment of  it  to  Land,  renders  this  farm  liable  to  Taylor's  creditor. 

Whilst  there  was  a  controversy  of  opinion  as  to.  the  Value  of  the 
slaves  when  levied  upon  and  taken  by  Newby  from  the  sheriff  by 
executing  bond,  yet  we  do  not  feel  authorized  to  disturb  the 
values  as  fixed  by  the  commissioner,  as  perhaps  all  the  facts  de- 
tailed by  the  evidence  sustain  such  valuation. 

Wherefore,  said  judgment  is  affirmed  on  the  appeal  of  Taylor 
and  Xewby,  and  reversed  on  the  appeal  of  Turner,  with  directions 
to  the  court  below  to  subject  the  value  of  the  negro  man  and  the 
farm,  claimed  by  Newby  as  being  purchased  from  Taylor;  also 
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to  subject  the  Clark  Montgomery  farm  in  Washington  county 
claimed  by  Land  to  the  judgment  of  Turner. 

Bumarrij  for  Taylor,  &c. 

Turner,  for  Turner, 


Catherine  Speaeman  et  ai.  v.  John  E.  Page  et  al. 

Fraudulent  Conveyance— Participation  by  Vendees. 

In  the  absence  of  proof  of  knowledge  of  or  participation  in  a  con- 
veyance of  land  by  a  defendant,  by  the  vendees,  held,  not  to  constitute 
a  fraud  upon  any  creditor,  especially  where  no  proof  is  offered  as  to 
-the  insolvency  of  the  defendant  at  the  time  of  the  transfer. 

APPEAL  FROM  CLINTON  CIRCUIT  COURT. 
December  15,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Waiving  the  want  of  legal  service  on  the  infants  which  was  not 
cured  by  the  irregular  appointment  and  answer  of  a  guardian 
ad  litem,  the  judgment  must  be  reversed  on  the  merits. 

There  is  no  proof  of  Kitty  Gabbard's  insolvency  when  she  con- 
veyed the  land  to  Mrs.  Spearman  and  her  two  infant  children. 

Desirous  to  sell  before  her  removal,  she  offered  the  land  to 
Luttrel,  who  refused  to  buy,  at  the  same  price  given  afterwards 
by  Mrs.  Spearman  who  paid  the  consideration  of  $100  when  the 
conveyance  was  made.  We  cannot  therefore  see  suflBcient  evidence 
of  an  intent  by  Kitty  Gabbard  to  defraud  any  creditor  imputed 
to  her  in  the  petition,  and  denied  in  the  answers.  But  even  if  she 
was  actuated  by  such  motive  there  is  no  proof  of  a  knowledge  of 
it,  or  any  participation  in  it  by  the  vendees. 

Wherefore  the  judgment  for  selling  the  land  conveyed  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss  the 
petition  against  the  appellants. 

Winfrey,  for  appellants. 
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Elizabeth  Thoknton  et  ajl  v.  Thos.  Peacock  bt  al. 

Descent  and  Distribntion— Life  Sstate— Remainder. 

A  remainder  interest  in  a  life  estate,  is  subject  to  sale  under  an  eze- 
cution,  and  an  absolute  deed  therefor  may  be  made. 

Same — ^Remainder. 

The  father  of  the  remaindermen,  having  purchased  their  interest 
at  execution  sale  his  note,  given  therefor  is  subject  to  be  paid  out 
of  the  deceased  estate.  But  this  will  not  affect  the  life  estate  of  the 
wife  in  the  land  and  she  cannot  be  estojqped  from  asserting  her 
tenancy  to  the  tract. 

APPEAL  FROM  GARRARD  CIROUT  COURT. 
December  18,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

By  the  will  of  her  deceased  father,  Elizabeth  Thornton  had  a 
life  estate  in  the  90  acres  of  land  remainder  to  her  children. 

This  remainder  interest  was  subject  to  sale  under  execution, 
therefore,  by  virtue  of  the  execution  sales  of  the  interest  of  Jno. 
M.  Thornton  and  Wm.  Thornton,  two  of  her  sons,  their  interest, 
by  deeds,  &c.,  passed  to  their  father,  John  Thornton,  who  executed 
the  note  sued  on  for  such  interest,  and  this  being  a  part  of  his 
estate,  when  he  died  was  subject  to  be  sold  to  pay  said  note. 

But  it  was  erroneous  to  sell  it  absolutely  as  a  present,  possessed, 
fee  simple  estate,  disregarding  Elizabeth  Thornton's  life  interest 
She  is  not  estopped  by  anything  in  the  suit  with  Lowe  from  now 
asserting  her  tenancy  for  life  to  the  entire  90  acres  of  land. 

For  this  error  alone,  the  judgment  is  reversed,  with  directions 
for  further  proceedings  consistent  herewith. 

Anderson,  for  appelUmts. 
McKee,  for  appellees. 
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W.  G.  Eedman  v.  John  B.  Haet,  Adk.,  bt  al. 

Contracts— Covenants — Specific  Execution. 

An  covenant  by  several  obligors  to  pay  certain  debts  out  of  any 
church  funds  that  may  come  into  their  hands,  will  render  them  person- 
ally liable  for  a  breach  thereof,  where  such  funds  were  proven  to  have 
been  received  by  them. 

APPEAL  FBOM  HENDEESON  CIECUIT  COUET. 
December  23,  1868. 
Opinion  of  the  Couet  by  Judge  Eobebtson  : 

Although  the  obligors  were  not  at  all  worthy  to  be  personally 
liable  for  the  debt  acknowledged  by  them  for  the  church,  yet  their 
covenant  to  pay  out  of  any  church  funds  which  might  come  to 
their  hands,  made  them  personally  liable  for  a  breach  of  it  by 
non-payment  out  of  such  funds,  if  they  came  to  their  hands.  The 
petition  alleges  that  such  funds,  exceeding  the  amount  of  the 
note,  did  come  to  their  hands  and  that,  nevertheless,  they  failed 
to  pay  as  promised.  The  co-obligor,  Biedy,  denied  that  charge, 
and  a  jury  found  against  him,  and  we  presume  rightfully,  as  he 
acquiesced  in  the  verdict  and  did  not  spread  the  evidence  on  the 
record. 

The  appellant,  Bedman,  by  failing  to  answer,  admitted  the 
allegations,  and  that  admission  is  conclusively  fortified  by  the 
verdict  against  his  co-defendant 

The  judgment  against  the  appellant  was  therefore  right,  and 
we  perceive  no  available  error  in  the  record. 

Wherefore  the  judgment  against  the  appellant  Bedman  i« 
afiBrmed. 

Jeff  Brown,  for  appellant 

Craddoch,  for  appellees. 
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Saeah  Royse  v.  Jno.  Blaik. 

Vendor  and  Purchaser — ^Reservation  in  Deed — Consideration  for  Rdease. 

A  deed  contained  the  following  provision  "said  vendors  reserve  for  their 
use,  etc,  a  sufficiency  of  said  land,  for  their  support  and  maintenance 
during  their  lives."  Arbitrators  having  been  appointed,  some  30  acres 
were  set  aside  for  use  of  Royse  and  wife.  At  his  death,  the  wife 
entered  into  an  agreement  with  Blair  the  purchaser,  "conditioned  that 
when  the  surplus  on  hand  etc.,  shall  be  used  by  me  as  a  support  etc., 
that  he  will  on  request  of  me,  or  my  agent,  lay  oflf  a  sufficiency  of  land 
according  to  the  arbitration  bond  now  filed  in  Milton  Howe's  office, 
according  to  the  requirements  of  said  bond."  Whereupon  she  surrendered 
to  Blair  the  land.  Held  that  in  the  absence  of  the  filing  of  said  bond 
or  proof,  and  no  provision  being  made  for  the  support  of  the  wife,  it 
was  without  consideration  for  the  surrender  of  the  land. 

APPEAL  FEOM  ADAIB  CIRCUIT  COURT. 
December  15,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

When  Jno.  Eoyse  conveyed  the  land  to  Jno.  Blair,  March  26, 
1853,  he  inserted  the  following  provision,  "the  said  Royse  & 
Wife  reserve  for  the  use  and  benefit  of  Solomon  Royse  and  Sarah 
his  wife  during  their  lives  a  sufficiency  of  said  land  to  afford 
said  Solomon  and  Sarah  a  support  and  maintenance  during  their 
lives."  There  arising  a  misunderstanding  between  Blair  and  Sol- 
onmon  Royse  in  1856,  they,  by  written  agreement,  submitted  the 
matter  to  three  arbitrators  who  designated  some  20  or  30  acres 
of  the  land  by  metes  and  bounds  to  the  old  man,  who  continued 
to  reside  upon  and  control  it  until  his  death  in  1858. 

The  next  day  after  his  death,  Blair  and  Sarah  Royse  the  widow, 
then  far  advanced  in  years  and  frail,  entered  into  another  obliga- 
tion whereby  she  surrendered  to  him  the  land  then  set  apart  to 
her  husband  and  herself  upon  "conditions  as  follows,  viz:  that 
when  the  surplus  that  is  now  on  hand  or  may  hereafter  come  to 
hand  shall  all  be  used  by  me  as  a  support  and  maintenance,  that 
he  will  on  request  of  me  or  my  agent  lay  off  a  sufficiency  of  land, 
according  to  the  arbitration  bond  now  filed  in  Milton  Howe's 
office,  to  support  me  according  to  the  requirements  of  said  bond.'^ 
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Solomon  Royse's  estate  was  insolvent,  therefore,  the  widow  got 
but  little  from  it.  The  arbitration  bond  named  in  said  obligation 
has  not  been  filed  nor  proved,  its  terms  are  therefore  unknoAvn  to 
us;  the  parties  may  have  meant  the  written  submission  but  it 
makes  no  provision  for  her  support  No  consideration,  therefore, 
for  the  surrender  of  said  land  is  made  to  appear. 

But  Blair  insists  that  as  she  had  a  pension  from  the  Govern- 
ment, because  her  husband  was  a  pensioned  soldier,  which  is  suf- 
ficient to  support  her,  that  she  has  no  claim  on  him  and  therefore 
her  suit  should  be  dismissed,  seeking  an  allotment  of  said  land 
and  to  hold  him  responsible  for  her  support  since  the  surrender 
of  the  land.  The  court  allowed  to  her  the  land  but  adjudged  costs 
against  her,  and  dismissed  her  petition  as  to  any  claim  for  dam- 


Sarah  Eoyse,  even  by  the  writing  which  she  signed  did  not 
agree  to  appropriate  her  pension  to  her  support  and  certainly  Blair 
had  no  right  to  demand  this. 

It  is  true  her  son  William  witnessed  the  writing  she  executed 
to  Blair,  but  her  advanced  age,  the  circumstances  under  which 
it  was  executed,  its  own  ambiguous  terms  and  the  total  want  of  an 
adequate  consideration  are  all  persuasive  arguments  against  its 
validity.  Blair  should  have  been  held  responsible  at  least  for  the 
reasonable  value  of  the  rents  of  the  land  assigned  to  Solomon 
Eoyse  from  the  time  she  surrendered  until  the  final  adjudication 
and  then  it  should  be  put  under  her  control  during  her  life,  and 
he  should  be  adjudged  to  pay  her  the  legal  costs  expended  in  this 
suit 

Wherefore  the  judgment  is  reversed  with  directions  for  further 
proceedings  consistent  herewith. 

Russell  &  Avritt,  for  appellant. 

James,  Garnett,  for  appellee. 
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J.  W.  Eoss  V.  L.  F.  &  J.  Sanders. 

Landlord  and  Tenant — ^Tenant  not  Liable  for  Natural  Dedine  in  Value. 

A  tenant  cannot  be  held  liable  for  the  natural  decline  of  property, 
used  by  him  in  the  cultivation  of  a  farm,  where  the  stock,  impliments, 
etc.,  were  to  be  furnished  by  tiie  landlord. 

Same— Rents — ^Damages  for  Non-Perfonnance  of  Contract. 

Under  a  contract  between  landlord  and  tenant,  to  cultivate  a  farm 
and  profits  to  be  yearly  divided,  the  landlord  is  not  entitled  to  charge 
for  nuts  of  the  farm.  If  the  tenant  faila  to  perform  hia  oontraot,  the 
landlord  is  entitled  to  damagea,  but  a  reaaooable  rent  of  the  land,  would 
not  be  a  criterion  therefor. 

Limitations — Statute  of. 

In  the  settlement  of  mutual  accounts  between  landlord  and  tenant, 
under  a  speciflc  lease,  the  Statute  of  Limitations  will  not  apply  for  either 
party. 

Landlord  and  Tenant — ^Tenant  Entitled  to  Credit  for  Portions  of  Lands  Sold 
by  Landlord. 

In  a  settlement  of  accounts  between  landlord  and  tenant,  the  tenant 
is  entitled  to  credit  for  an  allowance  for  whatever  portion  of  the  leaaed 
premises  may  have  been  sold  and  delivered  to  others  by  the  landlord. 

APPEAL   FROM   OWEN    CIRCUIT   COURT. 
December  10,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

February  10,  1868,  appellant  leased  from  appellees  their  farm 
consisting  of  two  conti^ous  tracts,  the  lease  was  for  five  years, 
the  tenant  was  to  manage  and  control  and  work  the  farm  and  the 
landlords  were  to  furnish  in  addition  to  the  farm,  sufficient  stock 
to  carry  it  on,  and  the  products  and  profits  were  to  be  yearly 
divided.  The  tenant  took  possession  and  the  land-lords  furnished 
horses,  oxen,  cattle  and  hogs  and  the  tenant  used  a  portion  or  all 
of  the  com  and  hay  &c  then  on  the  farm. 

One  of  the  tracts  was  disposed  of  by  the  land-lords  at  the  end 
of  two  years  and  the  tenant  had  to  or  did  rent  it  yearly  afterwards. 

After  the  expiration  of  the  lease  this  litigation  began,  the  land- 
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lords  charging  the  tenant  with  the  stock,  com,  hay,  &c.,  and  rents. 

The  tenant  by  answer  and  cross  petition,  denying  his  respon- 
sibility also  going  for  com,  wheat,  rye  and  other  articles  deliv- 
ered to  the  land-lords  and  claiming  he  had  returned  some  or  all 
of  the  stock.  In  this  state  of  the  proceedings  the  case  was  referred 
to  the  master  who  reported  in  favor  of  the  land-lords  a  balance  of 
$887.76  cents  and  which  the  court  confirmed  and  rendered  judg- 
ment thereon,  notwithstanding  the  exceptions  taken  thereto.  The 
two  horses  are  charged  against  Ross  at  $226,  and  though  he  re- 
turned them  he  is  credited  by  only  $160,  thus  making  him  respon- 
sible for  the  deterioration  in  value  by  age  and  use  without  showing 
any  special  reason  therefor.  As  to  the  natural  decline  by  age  and 
use  Ross  is  in  no  wise  responsible ;  the  landljords  were  to  furnish 
these,  and  when  returned  the  account  therefor  was  fully  cancelled. 

No  rents  could  be  charged  and  all  items  in  the  landlords  favor 
therefor  were  erroneous.  If  Ross  did  not  perform  his  contract, 
the  land-lords  would  be  entitled  to  such  damages  as  they  may 
prove,  but  the  reasonable  rents  of  the  place  would  not  be  the 
criterion ;  beside  Ross  is  entitled  to  an  allowance  because  a  portion 
of  the  farm  was  sold  and  he  lost  its  use,  as  he  had  to  arrange  with 
Gales  for  it 

No  statute  of  limitations  apply  for  either  party  in  settling  their 
mutual  accounts,  and  all  items  for  corn,  wheat,  rye  &c.  as  estab- 
lished by  Ross,  should  rebut  so  much  of  the  account  which  the 
Sanders  may  establish  against  him. 

For  these  errors  the  judgment  must  be  reversed  with  directions 
to  again  refer  the  matter  to  a  master  to  take  proof,  report  it  as 
well  as  a  balance  sheet  to  court  and  to  adjust  up  the  various 
items  of  each  party  on  the  principles  herein  indicated,  not  refusing 
either  party  proven  items  because  of  limitations  only  as  to  matters 
of  balance,  until  the  accounts  are  balanced,  neither  can  bar  the 
other  as  each  item  should  be  regarded  pro  ianto  a  judgment 

Judgment  reversed. 


Lillard,  for  appellant. 
Drane  for  appellee. 
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IsiiAM  G.  Sellabs  &c.^  v.  Samuel  D.  SuttOn. 

Instnictions — ^Adverse  Possession — Conflict  of  Proof  is  Question  for  Jury. 

Where  the  proof  does  not  clearly  show  whether  the  possession  of  a 
plaintiff  was  as  joint  tenant  and  therefore  not  adverse  in  law,  or  was 
in  severalty,  and  therefore  apparently  adverse  in  both  law  and  fact^ 
it  is  error  for  the  Court  to  exclude,  by  an  instruction,  this  quet^ion 
from  the  consideration  of  the  jury. 

APPEAL  FROM  iHENDERSON   CIRCUIT  COURT. 
December  22,  1868. 

Opinion  of  the  Court  by  Judge  Kobertson  : 

'No  platt  being  exhibited  there  is  much  difBculty  in  applying  the 
testimony  as  to  the  possessory  claim  of  the  appellant  Sellars. 
Whether  his  possession  was  as  joint  tenant,  and  therefore  not 
adverse  in  law,  or  was  in  severalty  and  therefore  apparently  ad- 
verse in  both  law  and  fact,  the  record  does  not  clearly  show.  The 
jury  ought  to  have  been  permitted  to  decide  that  question. 

On  the  facts  appearing  in  the  record  the  circuit  court  should  not 
assume  that  Sellar's  possession  was  not  in  law,  as  well  as  in  fact, 
adverse  for  15,  or  even  20  years.  And  therefore  there  is  apparent 
error  in  the  instruction  excluding  that  question  from  the  consid- 
eration of  the  jury. 

Consequently  for  this  only  apparent  error,  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Crockett,  for  appellants. 

Vance,  for  appellee. 
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E.  M.  HoLTON  V.  Cathekine  Holton. 

Diyorce— Pendente  Lite  Allowance  for  Maintenance. 

An  order  of  Ck)urt  for  a  payment  of  $300  to  the  wife  for  her  mainte- 
nance in  an  action  for  a  divorce,  a  vinculo,  held  not  to  be  excessive, 
but  necessary  and  proper  by  the  action  of  the  plaintiff  in  prosecuting 
his   suit. 

Costa — Divorce. 

Under  Sec.  32,  Chap.  25,  Rev.  Stat,  requiring  the  husband  to  pay  all 
costs  of  a  divorce  suit,  where  the  wife  is  not  in  fault,  held,  that  though 
the  lower  court  granted  the  relief  of  the  plaintiff,  for  which  a  reversal 
could  not  be  had  costs  were  properly  adjudged  against  him  on  the  evi- 
dence, the  wife  proving  their  separation  to  be  only  Iremporary. 

Covenant — Divorce. 

A  contract  of  separation  by  husband  and  wife,  with  a  provision  which 
obligated  the  wife  not  to  impose  on  him  any  liability  "nor  in  any  man- 
ner whatever,  make  him  or  his  estate  responsible  for  any  money  or 
debts  other  than  the  note  before  mentioned,"  held  not  a  guarantee 
against  an  allowance,  pendente  lite,  by  the  court  of  $300  for  the  main- 
^«nance  of  the  wife. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 
December  12,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

After  co-habiting  for  some  years  as  husband  and  wife  without 
issue,  Elijah  M.  Holton  and  his  wife  Kate  Holton  through  a  friend 
as  her  agent  and  trustee,  made  a  contract  of  separation  whereby 
he,  by  his  note,  agreed  to  pay  to  her  trustee  for  use  $1,642.76  as 
the  value  of  the  property  contributed  by  her  to  their  joint  stock, 
and  her  trustee  personally  covenanted  that  she  should  neither 
claim  any  more  of  his  estate,  nor,  by  any  contract  as  his  wife, 
impose  on  him  any  liability,  nor,  "in  any  maimer  whatever,  make 
him  nor  his  estate  responsible  for  any  money  or  debts  other  than 
the  note  before  mentioned." 

On  that  basis  the  separation  at  once  ensued.  And,  not  long 
afterwards,  her  husband  brought  this  suit  against  her  for  a  divorce 
a  vinculo  on  the  sole  charge  that  the  genital  organs  had  without 
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her  fault  so  far  lost  their  normal  health  and  capacity  as  to  prevent 
sexual  intercourse. 

Her  answer  denied  that  the  separation  was  voluntary  on  her 
part,  and,  admitting  as  charged  the  cause  of  a  temporary  non- 
intercourse,  averred  that  she  had  been,  by  medical  treatment,  re- 
lieved from  her  transient  disability  and  restored  to  perfect  health 
before  the  separation  and  she  desires  a  restitution  of  conjugal 
rights. 

After  the  separation  had  continued  a  year  the  appellant  amended 
his  petition  by  charging  "abandonment"  for  more  than  one  year 
and  seemed  to  waive  his  first  ground. 

During  the  progress  of  the  case  the  trustee  was  made  a  co-defen- 
dants and  his  answer,  concurring  substantially  with  that  of  Mr 
Holton,  he,  by  cross-petition  claimed  a  judgment  on  the  note  which 
the  appellant  resisted  without  a  credit  for  $300  which  pendente 
lite  the  court  had  compelled  him  to  contribute  to  his  wife's  main- 
tainance. 

The  circuit  court  having  adjudged  the  payment  of  the  note  with 
some  interest  and  divorced  the  appellant  from  his  wife  without  any 
further  provision  for  her,  he  insists  on  a  reversal  of  the  judgment 
against  him  for  causes.  1st,  because  the  court  adjudged  the  pay- 
ment of  interest  2nd,  because  it  did  not  allow  him  credit  for  the 
$300,  and  3rd,  because  the  costs  were  adjudged  against  him. 
Neither  of  these  grounds  is  available. 

1.  The  alleged  tender  when  the  note  became  due  is  denied,  and 
this  record  contains  no  proof  of  it.  And  certainly  therefore  there 
can  be  no  valid  reason  why  interest  should  not  have  been  exacted, 
to  a  greater  extent  than  the  judgment  required. 

2.  The  covenant  of  indemnity,  according  to  our  construction 
of  it,  did  not  guaranty  against  the  court's  incidental  allowance  for 
maintenance  during  the  pendency  of  the  suit  for  a  divorce  which 
does  not  appear  to  have  either  been  proper  or  contemplated  by  Mr. 
Holton  when  she  consented  to  the  contract  of  separation,  nor  ^was 
such  an  allowance  embraced  by  the  letter  or  spirit  of  the  covenant. 
Moreover  it  was  not  her  voluntary  act  but  the  act  of  the  court 
necessitated  by  the  appellant's  own  conduct  in  prosecuting  such  a 
suit  and  thus  making  the  allowance  both  proper  and  necessary. 

3.  While  the  statute  forbids  a  reversal  of  any  decree  of  divorce- 
ment we  can,  at  least,  say  in  this  case  that  the  32nd  Sec.  chapter 
25,  requires  the  husband  to  pay  the  costs  of  a  divorce  when  the 
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wife  is  not  in  fault  as  she  seems  not  to  have  been  in  this  case,  and 
that  there  was  no  good  cause  for  dissolving  the  marriage  tie  on 
the  appellant's  petition.  And  consequently,  as  he  wrongfully 
produced  all  the  costs  he  ought  to  have  paid  all,  both  ordinary  and 
extraordinary. 

The  record  exhibits  no  evidence.  And  we  feel  assured  that  our 
decision  is  as  favorable  to  the  appellant  as  the  pleadings  and  ex- 
hibits will  allow. 

Wherefore  the  judgment  is  aflSrmed. 

Landramj  for  appellant. 


Granville  H.  Higoinson  v,  David  B.  White,  Eoach  &  Co. 

Trusts—Right  of  Redemption  of  Trust  Property — Sales. 

A  sale  of  mortgaged  property  with  a  right  of  redemption  by  the 
mortgagor  being  given  by  the  purchaser,  the  property  being  of  a  value 
of  $2,000  and  sold  for  $179.08,  and  the  mortgagor  continuing  in  posses- 
sion without  a  definite  contract  as  to  rent  or  future  surrender,  is  held 
not  to  be  a  sale  absolute,  but  in  trust  for  the  creditors  of  the  mortgagor. 

Same — ^Lien. 

Upon  a  subsequent  sale  of  the  property,  the  former  mortgagee  will  be 
entitled  to  a  prior  claim  upon  the  sale  funds,  out  of  which  his  lien  will 
be   first   settled. 

Accounts — ^Accounting — Guardian  and  Ward. 

An  account  against  a  guardian,  though  the  evidence  conduces  to  prove 
a  part  of  same  was  not  just,  where  the  guardian  admits  the  whole 
amount  to  be  due,  and  himself  became  a  witness  to  prove  it,  will  be 
enforced  by  a  judgment  of  the  Court,  as  against  a  third  party. 

APPEAL  FROM  GREEN  CIRCUIT  COURT. 
December  3,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

David  W.  Higginson  was  appointed  guardian  for  the  appellant 
G.  M.  Higginson  in  1856  and  acted  as  such  until  in  February, 
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1865,  when  he  resigned,  having  a  few  days  before  made  a  state- 
ment of  his  accounts,  by  which  he  was  shown  to  be  indebted  to  his 
ward  in  the  sum  of  $848.23,  less  a  credit  of  $4. 

In  the  meantime  said  D.  W.  Higginson  and  Aaron  C.  Higgin- 
son  having  become  indebted  in  various  amounts  to  the  appellees 
White,  Eoach  &  Co.,  and  others  on  the  13th  of  February,  I860, 
made  to  their  said  creditors  a  mortgage  of  certain  property,  in- 
cluding a  tract  of  about  330  acres  of  land,  or  the  undivided  interest 
of  six-sevenths  which  was  owned  by  said  D.  W.  Higginson  (the 
residue  being  owned  by  said  G.  M.  Higginson),  and  under  a 
judgment  foreclosing  the  mortgage  the  said  6-7  of  the  land  was 
sold  on  the  13th  of  October,  1860,  and  purchased  by  White,  Eoach 
&  Co.  for  $179.08 ;  they  also  purchased  the  other  mortgaged  prop- 
erty amounting  to  about  $2,100.  The  land  was  conveyed  to  the 
purchasers  by  a  commissioner  in  February,  1861. 

On  the  30th  day  of  March,  1865,  said  G.  M.  Higginson,  suing 
by  a  next  friend,  he  being  still  an  infant,  brought  this  suit  in 
equity  against  White  Eoach  &  Co.,  and  D.  W.  Higginson  and 
others  setting  up  said  indebtedness  of  D.  W.  Higginson  of  $852.23 
and  alleging  the  purchase  of  the  land  by  White  Eoach  &  Co.  to 
have  been  made  for  the  benefit  of  D.  W.  Higginson  and  in  pur- 
suance of  a  fraudulent  arrangement  and  combination  between  him 
and  them,  to  hinder  and  delay  his  creditors,  and  that  the  land, 
which  the  plaintiff  sought  to  subject  to  his  debt  was  of  the  value 
of  $3,500,  and  had  remained  in  the  possession  of  D  W.  Higginson 
under  an  agreement  that  he  should  redeem  it  by  paying  $179.08 
and  interest,  and  that  he  had  actually  paid  to  White  Eoach  &  Co. 
$100  thereof. 

D.  W.  Higginson  answered  the  petition,  substantially  admitting 
the  material  averments  thereof  and  White,  Eoach  &  Co.,  also  an- 
swered, controverting  the  allegations  imputing  fraud  to  them  or 
any  agreement  or  contention  between  them  and  D.  W.  Higginson, 
by  which  the  purchase  was  for  benefit  or  otherwise  than  in  their 
own  right,  and  they  also  denied  the  alleged  value  of  the  land  and 
agreement  for  the  redemption  of  it  as  well  as  the  alleged  payment 
of  $100,  and  though  they  admitted  that  D.  W.  Higginson  remained 
in  possession  of  the  land  they  alleged  that  he  did  so  as  their  tenant 
only. 

They  also  controverted  the  plaintiff's  claim,  which  is  stated  in 
the  settlement  of  the  guardian  to  be  for  $256.25  for  difference 
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in  a  division  of  slaves  and  $230.60  for  hire  of  a  slave  named 
Taylor  and  $128  for  rent  of  land  and  $237.48  interest  on  said 
stuns  and  they  charged  that  the  settlement  was  fraudulent  and 
made  by  D.  W.  Higginston  to  furnish  a  pretext  for  the  plaintiff, 
who  was  his  brother,  to  subject  the  land,  and  that  on  a  just  settle- 
ment he  owed  the  plaintiff  nothing.  They  also  alleged  tiiat  D.  W. 
Higginson  was  largely  indebted  to  them  in  amounts  which  were  not 
embraced  in  the  mortgage,  and  prayed  that  in  the  event  the  court 
should  vacate  their  purchase  that  their  claim  might  be  enforced 
against  the  land. 

The  court  rendered  a  judgment  in  favor  of  the  plaintiff  as 
against  his  late  guardian,  but  dismissed  his  petition  as  to  White 
Roach  &  Co.,  and  this  appeal  seeks  a  reversal  of  that  judgment. 

It  sufficiently  appears  that  the  6-7  of  the  land  which  was  sold 
for  $179.08  was  worth  about  $2,000,  and  if  the  deposition  of 
D.  W.  Higginson  was  rightly  excluded,  still  the  testimony  of 
Thompson,  A.  C.  Higginson,  Crawford  and  other  competent  evi- 
dence sustains  the  conclusion  that  an  arrangement  existed  between 
Durham,  one  of  the  firm  of  White,  Eoach  &  Co.  and  D.  W.  Hig- 
ginson under  which  Durah  bought  the  land  at  the  grossly  inade- 
quate price  of  $179.08  the  balance  of  the  mortgage  debts,  for  the 
benefit  of  Higginson  and  to  be  relieved  of  their  claim  by  the  pay- 
ment by  him  of  the  $179.08,  or  in  other  words,  that  he  might 
redeem  the  land,  and  the  fact  that  Higginson  continued  in  posses- 
sion without  any  definite  contract  as  to  the  payment  of  rent  or  fu- 
ture surrender  of  the  possession  consists  with  and  corroborates  the 
above  conclusion. 

There  is  evidence  tending  to  show  that  part  of  the  $179.08  was 
paid  to  the  appellees,  but  the  court. will  ascertain  on  the  return 
of  the  cause  whether  this  be  so  or  not. 

It  is  insisted,  however,  for  the  appellees  that  the  appellant  does 
not  stand  in  a  position  to  assail  their  claim  because  he  has  no  just 
claim  against  D.  W.  Higginson. 

Although  there  are  facts  conducing  to  show  that  D.  W.  Higgin- 
son purposely  permitted  himself  to  be  charged,  in  principal  and* 
interest,  a  greater  amount  that  he  really  owed  the  appellant  on  the 
settlement  of  his  accounts  as  guardian,  yet  as  it  seems  to  us  that 
a  part  at  least  of  the  amount  claimed  is  just  and  ought  to  be  en- 
forced, we  cannot  sustain  the  judgment  of  the  circuit  court  on 
the  ground  that  the  appellant  was  not  a  creditor  of  D.  W.  Higgin- 
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son,  and  as  the  latter  did  not  controvert  it,  but  admitted  it  and 
became  a  witness  to  prove  it,  the  court  rightly  gave  judgment  for 
the  amount  as  against  him,  and  on  the  return  of  the  cause  the 
court  will  enforce  it  by  a  sale  of  the  land,  providing  however  for 
the  satisfaction  of  so  much  of  said  $179.08  and  interest  thereon 
as  remains  unpaid  for  which  the  appellees  have  a  prior  lien  on 
the  land. 

And  as  to  the  other  claims  of  the  appellees  which  were  not  em- 
braced by  the  mortgage  proper  proceedings  may  be  had  for  their 
enforcement  if  just,  subject  to  the  debts  herein  adjudged  in  favor 
of  the  appellees  and  the  appellant  which  shall  take  priority  as 
herein  indicated. 

Wherefore,  the  judgment  dismissing  the  petition  as  to  the 
appellees  White,  Eoach  &  Co.  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Navies,  for  appellant. 

Rodman,  Chelf,  for  appellees. 


W.  W.  Hull  v.  Jesse  Evans. 

Detinue — ^Action  for  Recovery  of  Money  had  and  Received. 

A  payment  by  a  father  for  necessaries  for  the  family  of  his  daughter 
out  of  funds  placed  in  his  hands  by  her  husband,  it  not  a  good  defense 
to  an  action  for  the  recovery  of  the  amount  by  the  daughters  husband. 

Lands — ^Purchase  for  Husband  and  Wife — ^Estoppel. 

"VNTiere  funds  are  placed  in  the  hands  of  a  third  party  by  a  husband, 
with  which  to  purchase  a  home  for  himself  and  wife,  and  afterwards 
is  present  and  does  not  object  to  the  conveyance  being  put  in  the  wifes 
name,  he  will  be  estopped  from  claiming  an  improper  use  of  the  money 
and  recovery  thereof. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 
December  1,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 
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The  appellant,  who  married  the  daughter  of  the  appellee,  Jesse 
Evans,  purchased  of  Samuel  Hull,  his  father,  about  68 V2  acres 
of  land,  and  appears  to  have  used  in  paying  for  it  some  $1,200 
which  the  appellee  had  given  his  daughter,  the  wife  of  appellant. 

On  the  29th  of  August  1864,  the  appellant  and  his  wife  sold 
and  conveyed  the  land  to  Milton  Pyles  for  $2,744,  one-half  of 
which  w^as  paid,  and  for  the  balance  of  $1,372  Pyles  ^ave  his  note 
payable  at  twelve  months  from  said  date. 

It  appears  that  an  arrangement  existed  between  the  appellant 
and  his  wife  and  Evans  that  through  the  agency  of  the  latter  a 
farm  should  be  purchased  and  paid  for  in  the  State  of  Illinois  with 
the  proceeds  of  that  sold  by  appellant  and  his  wife  in  Kentucky, 
but  whether  such  agreement  was  made  before  or  after  the  sale  to 
Pyles  does  not  clearly  appear. 

It  does  appear  that  the  appellant  placed  in  the  appellee's  hands 
$1,150  of  money  paid  by  Pyles  and  on  the  28th  day  of  March, 
1865,  he  endorsed  and  delivered  to  him  the  note  of  Pyles  for 
$1,372. 

It  also  sufficiently  appears  that  in  the  sumnier  of  1864  the 
appellant  and  Evans  went  to  Illinois  together  in  search  of  land  for 
a  home  for  appellant  and  his  wife,  and  the  appellant  having  re- 
turned to  Kentucky  leaving  Evans  in  Illinois,  the  latter  on  the 
20th  day  of  August,  1864,  purchased  of  John  Smith  a  tract  of 
1171/2  acres  of  land  for  $2,300,  payable  as  follows:  $1,150  Octo- 
ber 1st,  1864,  and  $1,150  October  1st,  1865,  with  interest  from 
October  1st,  1864,  and  Evans  haWng  taken  Smith's  bond  for  a 
conveyance  to  himself  afterwards  made  the  following  endorsement 
upon  it : 

"October,  the  1st,  1864. 
"Mr.  John  Smith :  When  you  make  the  deed  to  the  farm 
I  bought  of  you,  deed  it  to  my  daughter  Celia  B.  Hull. 
"  Yours  respectfully, 

"  Joseph  Evans." 

Evans  appears  to  have  paid  Smith  for  the  land,  and  the  latter 
conveyed  it  to  appellant's  wife  on  the  11th  of  April,  1865,  as 
directed  by  said  endorsement  on  the  bond,  and  it  also  appears 
that  the  appellant,  who  had  then  removed  to  Illinois  and  lived 
on  the  land  was  present  when  the  deed  was  made  and  sanctioned 
the  conveyance  to  his  wife  as  ordered  by  Evans. 

The  appellant  seems  to  have  left  his  family  after  living  on  the 
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land  about  one  year,  and  returned  to  Kentucky  through  the  pro- 
curement of  Evans,  apparently  afflicted  in  body  and  mind  and  he 
subsequently  brought  these  suits  against  Evans  for  the  $1,160 
placed  in  his  hands  and  against  Pyles  to  compel  payment  to  him 
of  the  note  for  $1,372. 

Evans  being  a  defendant  to  the  suit  against  Pyles  as  well  as  the 
other  action,  which  was  consolidated  with  it,  resisted  the  plaintiffs 
claim  in  botii  cases,  claiming  that  the  money  was  paid  and  the  note 
delivered  to  him  under  said  arrangement,  and  that  $2,300  was 
invested  in  the  land  bought  of  Smith  and  the  residue  of  the 
amount  of  said  note  and  money  was  applied  by  him  to  pay  for  i^ee- 
essaries  furnished  the  plaintaiff's  family. 

Both  petitions  were  dismissed,  and  the  plaintiff  has  appealed 
to  this  court. 

Although  the  evidence  conduces  strongly  to  the  conclusion  that 
the  unfortunate  separation  from  his  wife  was  not  voluntary  on  his 
part  and  may  have  resulted  from  the  improper  agency  of  the 
appellee,  as  it  appears  to  us  the  $1,160  and  note  of  Pyles  were 
placed  in  the  hands  of  Evans  as  the  means  of  paying  for  land  to 
be  conveyed  to  his  wife,  and  the  land  in  Illinois  was  conveyed  un- 
der that  arrangment  to  the  appellant's  wife;  the  appellant  ought 
not  in  any  event  to  recover  more  than  the  excess  of  the  amount  of 
the  money  and  note  put  into  Evans'  hands  over  and  above  the 
$2,300  and  interest  paid  for  the  land. 

But  as  to  the  excess  or  difference  between  the  amount  of  money 
and  the  note  placed  in  the  appellee's  hands  and  the  sum  paid  for 
the  land,  it  does  not  seem  to  us  that  the  defense  was  sustained 
and  the  court  will  on  the  return  of  the  cause  ascertain  and  render 
judgment  for  the  plaintiff  against  Evans  for  that  amount. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  judgment  as  herein  directed. 

Stanton  &  Throop,  for  appellant, 

H,  Taylor,  for  appellee. 
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D.  R.  Young  &  Co.  v.  Gabbiel  Booabd^s  Heibs  et  al. 

Frandnlent  Conveyance — Lasches — Creditors. 

Where  one  assigns  all  chattels,  choses  in  actions  etc,  for  the  benefit 
of  his  creditors,  and  the  trustee  appointed,  fails  to  act,  and  the  assignor 
permitted  to  control,  consume  or  squander  the  assets,  the  creditors  are 
held  to  be  guilty  of  lasches. 

Same— Proof  of  Insolvency  of  Debtor— Estoppd. 

In  the  absence  of  proof  of  the  insolvency  of  a  debtor,  but  that  the 
evidence  conduces  to  show  that  all  personal  property,  assigned  for  the 
benefit  of  creditor,  was  ample  to  liquidate  all  claims,  the  creditors  will 
be  estopped  from  further  action  to  set  aside  conveyances  of  real  estate 
as  fraudulnt. 

APPEAL   FBOM   MEADE   OIBOUIT   OOUBT.  • 

October  19,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

It  does  not  sufficiently  appear  from  the  evidence  either  that 
Gabriel  Booard  was  insolvent  at  the  time  or  that  he  made  the  con- 
veyance of  the  house  and  lands  to  Alex  McCause  in  contemplation 
of  insolvency.  The  inference  from  the  evidence  is  that  his  good  and 
notes,  accounts,  &c.,  stock,  negro  slaves,  &c.,  that  he,  then  and 
afterwards,  owed,  were  ample,  had  they  been  husbanded  to  pay  all 
his  debts. 

After  procuring  the  assignment  to  the  benefit  of  his  creditors  by 
an  agent  of  appellant's  subsequent  to  said  conveyance  they  paid  no 
further  attention  to  the  matter  and  as  the  trustees  did  not  accept 
or  act  Booard  was  permitted  to  control,  consume  or  squander  the 
assets.  The  judgment  dismissing  appellant's  petition  against  Mo- 
Cause  was  therefore  right  and  is  affirmed. 

Fairleigh,  for  appellant. 

Walker,  for  appellee. 
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C.  D.  Shean  V.  M.  L.  Gist  et  ux. 

Pleading — Sufficiency  of  Answer. 

An  answer,  purporting  to  be  a  counter-claim  and  set-off  which  fails 
to  specifically  deny  the  allegation ^^  of  the  bill,  held,  not  to  be  sufficient 
to  avoid  a  judgment   theretofore   rendered  by   default. 

Same. 

It  is  not  error  to  refuse  the  filing  of  an  answer  to  a  petition,  at  the 
succeeding  term  of  the  Court,  at  which  judgment  by  default  had  been 
rendered. 

APPEAL   FROM   HARDIN   CIRCTTIT   COURT. 
October   15.   1868. 

An  action  ordinary  was  instituted  in  February,  1866,  against 
Shean  by  appellees  to  recover  $1,050  rent  on  104  acres  of  land 
for  a  period  of  five  years,  which  Shean  had  in  use,  and  in  April, 
1866,  an  amended  petition,  was  filed,  alleging  an  indebtedness  of 
$1,075  for  hire  of  personal  property.  At  the  June,  1866,  term  of 
court,  the  petition  first  filed  was  read,  and  no  answer  having  been 
filed,  judgment  by  default  was  rendered,  and  at  the  December 
term,  1866,  no  answer  having  been  filed  to  the  amended  petition, 
judgment  by  default  was  rendered  on  that ;  on  motion  of  defendant 
at  the  same  term,  this  latter  judgment  was  set  aside,  and  a  sum- 
mons awarded  him  against  plaintiffs  to  show  cause  why  the 
judgment  at  the  June  term  should  not  be  set  aside,  and  on  the 
same  day  defendant  filed  his  answer  in  which  no  denial  is  made 
of  the  alleged  use  of  the  land  as^  shown  by  the  original  petition, 
but  says  "he  used  a  piece  of  land  near  by  his  own,  which  was  worth 
about  $25  per  year,  etc.,"  and  alleges  as  a  set-off,  numerous  small 
improvements  in  the  way  of  ditching,  fencing,  etc.,  but  makes  a 
positive  denial,  supported  by  affidavits,  to  the  amended  petition. 
Summons  was  issued  against  appellees  on  the  defendants  answer 
and  counter-claim,  which  was  sent  to  Jefferson  county,  but  were 
not  returned.  In  February,  1867,  a  motion  was  made  by  appellees 
for  an  attachment  against  the  property  of  appellant  to  satisfy  the 
judgment  of  June,  1866,  and  certain  property  levied  on  by  the 
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sheriff  to  satisfy  same.     Whereupon  an  appeal  is  prosecuted  by 
defendant,  from  said  judgment  of  June,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  failure  to  answer  the  petition  in  proper  time  authorized  the 
judgment  as  rendered.  There  was  no  available  error  in  refusing 
the  answer  when  offered.  It  did  not  show  the  ground  of  the  suit 
to  which  it  referred,  nor  did  it  present  on  its  own  face  any  good 
ground  for  changing  or  suspending  the  judgment  which  the  peti- 
tion of  the  appellees  was  seeking  to  enforce. 

We  see  no  error  in  the  judgment  appealed  from.  It  is  therefore 
aflSrmed. 

Shean,  Wintersmith,  for  appellant. 

Stirman,  for  appellee. 


W.  H.  Keen  bt  al  v.  Commonwealth. 

Criminal  Law— Indictment — Offence  of  a  Breach  of  Tavern  Bond. 

A  surety  on  the  bond  of  tavern  keepers  cannot  be  prosecuted  under 
an  indictment  alleging  an  "offence  of  a  breach  of  tavern  bond."  A 
surety  is  not  subject  to  indictment;  he  can  only  be  proceeded  against 
under  a  civil  action. 

Same. 

Such  proceeding,  being  a  prosecution,  not  for  a  misdemeanor,  but  for 
a  mere  breach  of  his  obligation  to  recover  the  statutory  penalty,  is  not 
the  subject  of  an  indictment,  which  is  an  acciisation  by  a  grand  jury 
charging  a  person  with  the  commission  of  a  public  offence. 

APPEAL  FEOM  BALLABD  CIRCUIT  COURT. 
December  17,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

An  indictment  was  found  by  the  grand  jury  of  Ballard  county 
against  the  appellants  Hill  and  Keen  as  tavern  keepers,  and  the 
appellant  Crice  as  their  surety  in  their  bond  as  such,  for  the 
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alleged  "offense  of  a  breach  of  tavern  bond,"  the  specific  charge 
being  that  said  Hill  and  Keen,  being  licensed  to  keep  a  tavern,  and 
having  with  their  said  surety  coven,anted  that  they  would  not  suf- 
fer or  permit  any  person  to  tipple  or  drink  more  than  was  neces- 
sary in  their  said  house,  did  suffer  and  permit  one  Hayden 
Roberts  to  do  so. 

The  court  having  overruled  a  demurrer  of  the  defendants  to 
the  indictment,  they  pleaded  "not  guilty,", and  on  a  trial  of  the 
issue,  a  verdict  was  rendered  that  they  were  "guilty  as  charged  in 
the  indictment,"  and  thereupon  the  court  gave  judgment  against 
them  in  favor  of  the  Gommonwealth  for  $300,  and  the  court  hav- 
ing refused  to  grant  a  new  trial  the  defendants  have  appealed  to 
this  court 

The  proceeding  is  not  merely  a  prosecution  against  Hill  and 
Keen  for  a  public,  offense  in  permitting  excessive  drinking  in  their 
tavern  house,  but  so  far  as  Crice,  their  surety  is  concerned  at 
least,  is  a  prosecution  by  indictment,  not  for  a  misdemeanor,  but 
for  the  mere  breach  of  his  obligation,  to  recover  the  penalty  of 
$300  prescribed  by  the  7th  section  of  chapter  99  of  the  Revised 
Statutes.  Whatever  may  have  been  his  liability  it  was  not  the 
subject  of  an  indictment  which  is  an  accusation  by  a  grand  jury 
charging  a  person  with  the  commission  of  a  "public  offense" 
(Criminal  Code,  section  100.  Margoley  vs.  Commonwealth,  3 
Met,  405). 

Whether  it  might  have  been  proper  to  proceed  by  indictment 
to  convict  the  principals,  and  then  by  a  summary. civil  proceeding 
to  fix  the  liability  of  the  surety  as  seems  to  have  been  recognized 
by  the  court  in  Margoley  vs.  The  Commonwealth,  3  Metcalf 
supra,  or  to  prosecute  a  penal  action  against  the  obligors  in  the 
bond,  it  is  obvious  that  the  prosecution  of  Crice  by  an  indictment 
as  for  a  misdemeanor  was  unauthorized  by  law,  and  the  court 
erred  in  rendering  the  judgment  against  him,  jointly  with  Hill 
and  Keen  on  the  verdict  of  the  jury. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Marshall  &  White,  for  appellant. 
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Kentucky  Insurance  Company  v.  Parker  Jones. 

Fire  Insurance — Cancellation  of  Policy. 

The  wrongful  procurement  of  a  policy  of  Insurance  by  the  Company, 
and  cancellation  of  same,  will  in  no  manner  protect  them  against  their 
responsibility  on  account  of  the  loss  of  the  insured  property  by  Are. 

Same— Duty  of  Agent  to  Properly  Describe  Property. 

A  yariance  between  the  policy  and  the  application  as  to  the  descrip- 
tion of  the  property  is  unavailable  to  the  Company  it  being  their  duty 
in  filling  out  the  policy  to  describe  it  to  a  common  intent;  for  which 
error,  they  are  at  fault,  and  not  the  insured. 

Attachment— Creditors  Right  to  Proceeds  of  Insurance  Policy. 

A  creditor,  as  vendor  of  the  insured  property  of  one  to  whom  the 
policy  had  been  asigned,  has  a  right  to  attach  the  liability  of  the  Insur 
anoe  Company  to  the  assignee.  ' 

APPEAL  FROM  JEFFERSO^N  CIRCUIT  COURT,  CHANCERY  DIVISION. 
December  15.  1868. 

OpiiyioN  OF  THE  Court  by  Judge  Williams  : 

January  3,  1866,  the  appellant  by  writing  endorsed  on  the 
policy  of  insurance  made  to  Jones  and  Kelly,  and  who  had  as- 
signed it  to  Edie  &  Ames  and  who  had  assipied  it  to  W.  J. 
Ames  &  Co.,  consented  to  the  latter  assignment  and  recognized 
the  interest  of  W.  J.  Ames  &  Co. 

After  W.  J .  Ames  secretly  left  Louisville,  said  policy  wrongfully 
fell  into  the  hands  of  Barrett  and  from  him  appellant  wrongfully 
obtained  it  and  illegally  cancelled  the  same,  but  which  can  in  no 
maimer  protect  them  against  their  responsibility  on  account  of  the 
loss  of  the  insured  house  by  fire. 

The  variance  between  the  policy  and  the  application  and  descrip- 
tion is  equally  unavailoeing ;  the  officer  knew  the  property  sought 
to  be  insured  and  it  was  their  duty  in  filling  out  the  policy  to 
describe  it  to  a  comomn  intent  at  least,  if  this  was  not  done,  which 
we  do  not  even  intimate,  it  was  their  fault  and  not  that  of  the  as- 
sured, especially  as  they  were  ignorant  Africans.  Jones  being  a 
creditor,  as  vendor  of  the  insured  property,  of  W.  J.  Ames  & 
Co.  could  therefore  attach  this  liability  of  the  Insurance  Com- 
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pany  to  them,  and  the  court  properly  adjudged  not  only  the  amount 
of  appellant's  liability  to  W.  J.  Ames  &  Co.  but  appropriated  this 
to  the  claim  of  the  appellee  Jones. 

Wherefore,  the  judgment  is  affirmed  with  damages. 


Stirman,  for  dppellani, 
Stratton,  for  appellee. 


Gbeen  L.  Key  v.  Wesley  Phelps. 

Sales— Failure  of  Consideration — Fraud. 

A  sale  of  land  by  one,  believing  he  held  a  good  title  to  the  land,  is 
not  fraudulent,  where  the  land  was  afterwards,  by  will  disposed  of, 
said  will  not  being  of  record  at  the  time  of  the  sale. 

Same. 

The  purchaser  being  put  in  possession  of  the  land,  using  it  for  several 
years,  cannot  claim  a  total  failure  of  consideration  and  disregard  the 
bond  for  title  for  a  quit  claim  deed. 

Specific  Performance — Sales — Bond  for  Title. 

Under  a  sale  of  land  by  bond  for  title,  neither  party  being  in  fault 
as  to  the  defective  title,  the  vendee's  remedy  is  for  a  specific  execution, 
and  not  for  recovery  of  the  consideration  money. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT. 
December  16,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

When  Phelps  sold  by  quit  claim  the  land  to  Key  he  doubtless 
believed  he  had  the  title  and  so  did  Key,  as  no  one  had  then  pro- 
pounded the  will  of  Mrs.  McIIarous'  deceased  father.  Key  was 
put  into  posfcession  and  enjoyed  the  land  for  several  years,  there- 
fore, there  was  not  a  total  failure  of  consideration  to  authorize 
a  disregard  of  the  bond  for  a  quit  claim  deed,  no  such  fraud  shown 
as  to  make  it  void,  and  had  there  been,  it  would  have  been  barred 
unless  this  had  been  discovered  within  five  years  before  bringing 
the  suit.     There  was  no  error  in  adjudging  against  the  plaintiff's 
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right  of  recovery  for  the  consideration  money,  and  though  the 
judgment  f oi-  a  specific  execution  seems  entirely  fruitless,  yet  this 
is  the  most  appellant  is  entitled  to.    Judgment  aflirmed. 

Bunch  &  See,  for  appellant, 

/.  &  J.  Caldwell,  R,  H.  Field,  for  appellee. 


H.  Hammond  et  al  v,  W.  H.  &  F.  Sanford. 

Consideration — Failure  of — BiUs  and  Notes. 

A  note  igiven  for  the  purpose  of  securing  the  discharge  of  one  from 
the  Army,  is  held  to  constitute  a  valid  consideration,  as  to  counsel  and 
assist  a  man  to  obtain  his  discharge  in  a  legal  manner  is  neither  illegal 
nor  against  public  policy. 

APPEAL   from    OWEN    CIRCUIT    COURT. 
December  10,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

There  is  no  issue  of  non  est  factum  as  to  the  note  sued  on,  but 
on  the  contrary,  appellants  in  their  answer  say,  "they  executed  the 
note  sued  on,"  they  then  attack  it  for  want  of  consideration  and 
because  the  consideration  was  illegal  and  against  public  policy, 
it  being  given  to  procure  Hammon's  discharge  from  the  draft  of 
the  United  States  in  the  late  war,  therefore,  all  the  evidence  tend- 
ing to  establish  that  this  note  was  not  executed  but  a  blank  note 
for  one  hundred  dollars  more  was  wholly  irrelevant  to  the  issues. 
The  evidence  neither  established  a  want  of  consideration  nor  a 
vicious  one.  To  counsel  and  assist  a  man  to  obtain  in  a  legal 
manner  a  discharge  from  the  draft  is  neither  illegal  nor  against 
public  policy,  but  is  simply  to  aid  him  in  vindicating  his  legal 
rights,  as  is  the  case  in  the  employment  of  all  lawyers.  Judgment 
affirmed  with  damages. 

McManama,  for  appellant. 

Drane,  for  appellee. 
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O.  D.  Habkis  v.  Irene  C.  Beazley  et  al. 

Pleading — ^Time  of  Filing  Answer  and  Crosa  Petition. 

A  pleading  filed  as  an  answer  and  cross -petition  after  the  final  decision 
of  the  appellate  court,  and  before  the  mandate  had  been  entered  in  the 
Circuit  Court,  could  not  be  admitted  as  an  answer,  and  as  a  petition 
for  review,  it  is  premature  until  the  mandate  had  been  entered. 

Same — ^BiU  of  Review — ^Newly  Discovered  Evidence. 

In  the  absence  of  an  aUegation  in  a  bill  of  review,  that  evidence,  offered 
to  sustain  same,  might  not,  by  ordinary  diligence,  have  been  discovered 
in  time  to  have  been  used  on  the  first  hearing,  it  is  not  error  to  dis- 
miss the  proceedings. 

appeax  from  garhaht)  cieouit  court. 
December  21,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  pleading  filed  as  an  answer  and  cross-petition,  after  the 
case  had  been  finally  decided  by  this  court  and  before  the  mandate 
had  been  entered  in  the  circuit  court,  could  not  be  admitted  as  an 
answer  when  the  case  was  not  open  for  it;  and,  as  a  petition  for 
review,  it  was  premature  until  the  mandate  had  been  entered. 

But,  waiving  these  formal  objections  and,  by^a  liberal  construc- 
tion, considering  the  document  as  a  bill  of  review  on  evidence  dis- 
covered after  the  final  decree,  there  was  no  error  in  the  dismisison 
of  it  on  the  evidence  as  taken  under  it. 

1.  There  is  neither  allegation  nor  presumption  that  the  sup- 
plemental evidence  might  not,  by  ordinary  diligence,  have  been 
discovered  in  time  to  have  been  used  on  the  first  hearing. 

2.  Waiving  that  irreparable  difficulty,  the  new  evidence  does 
not  essentially  change  the  case,  and,  had  it  been  taken  before  the 
first  decree  by  the  circuit  court,  the  principles  on  which  this  court 
reversed  that  decree  would  have  led  to  the  same  conclusion  and 
reversal. 

Wherefore,  the  judgment  is  affirmed. 

Dunlap,  for  appellant 
Bradley,  for  appellees. 
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George  Ferguson  Admr.  v.  Thomas  Johnson  et  al. 

iLppeal  and  Error — Appearance  in  Appellate  Court — Waiver  of  Errors. 

The  appearance  before  the  appellate  court  by  brief,  of  an  administra- 
tor, and  as  to  whom  no  appeal  had  been  taken  nor  bond  executed,  will 
cure  any  defects  in  errors  or  irregularities,  against  which  he  cannot 
complain. 

APPEAL   FROM   MONTGOMERY   CIRCUIT    COURT. 
September  II,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

In  the  bill  in  equity  filed  in  Virginia  by  Willis  Eoberts  and 
Thomas  Johnson,  it  is  averred  that  George  Ferguson  paid  over  to 
said  Roberts  in  January,  1861,  as  profits  on  the  partnership  drove 
of  horses  $356.  It  was  therefore  clearly  right  in  the  commissioner, 
in  stating  the  accounts  between  the  several  partners  in  this  suit, 
to  charge  Roberts'  administrator  with  this  $366,  and  erroneous 
in  the  court  to  strike  it  out,  Ferguson  should  be  credited  by  and 
Eoberts  charged  with  this  payment. 

Roberts'  administrator  excepted  to  this  item  because  it  was  the 
same  as  the  one  for  $325,  charged  by  Ferguson  to  Johnson  as 
shown  by  James  Johnson's  deposition,  on  examination  of  the 
deposition  it  is  not  perceived  that  this  identity  is  established,  but 
if  it  was  it  would  tend  rather  to  prove  the  error  in  charging  John- 
flon  instead  of  Roberts,  but  Johnson  does  not  complain  of  the  item 
of  $325  charged  against  him. 

It  is  said  in  argument  that  parol  evidence  was  heard  upon  the 
trial  of  the  exceptions.  There  is  no  evidence  of  this  in  the  record, 
and  being  an  unusual  practice  we  cannot  presume  it  from  the 
mere  order  giving  appellant  time  to  present  his  bill  of  exceptions ; 
and  we  can  hardly  presume  that  evidence  contradicting  Roberts' 
own  allegations  was  received,  or  if  so,  that  these  were  disproved. 

Had  Roberts'  administrator  not  appeared  to  this  appeal  and  had 
not  the  parties  treated  him  as  an  appellee,  we  could  not  say  on 
this  record  that  the  appeal  was  against  him,  as  the  appeal  bond 
and  writ  are  alone  as  to  Johnson.  But  he  has  appeared  by  brief 
and  the  only  error  assigned  by  appellant  is  as  to  Roberts'  admin- 
34 
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istrator,  hence  we  conclude  that  he  was  the  real  and  substantial 
party  and  his  appearance  has  waived  all  errors  or  irregularities 
as  to  him. 

The  judgment  is  reversed  for  the  correction  of  the  error  pointed 
out,  but  with  discretion  in  the  court  below  to  hear  additional  proof 
by  depositions  or  to  refer  it  to  a  commibjioner  to  hear  and  report 
the  evidence,  &c. 


Brock,  Turner,  for  appellant, 
Reid  &  Reid,  for  appellee. 


Joshua  Davis  et  al  v.  William  Higgenbothom  et  al. 

Implied  Trust. 

It  is  shown  that  a  father,  for  a  grossly  inadequate  consideration, 
transferred  to  two  of  his  sons,  large  tracts  of  land,  on  assurances  from 
them,  that  it  would  protect  him  from  a  possible  judgment  and  loss 
on  a  bond  then  outstanding,  and  also  that  the  lands  should  be  held  by 
them  for  all  the  children,  also  that  the  payment  of  the  consideration  was 
denied  by  witnesses.  It  was  held  in  the  names  of  the  sons  for  some 
eighteen  years.  In  a  suit  by  all  the  heirs,  held  to  be  both  and  ezpresa 
and  implied  trust. 

Limitations  of  Actions — When  right  of  Action  Accrues. 

Where  property,  held  under  an  express  or  implied  trust,  which  would 
not  accrue  until  the  death  of  the  grantor  and  a  refusal  to  fulfil  tho 
trust,  neither  a  statutory  nor  presumptive  bar  will  apply. 

appeal  from  GARRARD  CIRCUIT  COtRT. 
December  16,  1S68. 

A  petition  was  filed  in  the  Garrard  circuit  court  by  the  heirs  of 
E.  Higgenbothom  against  appellees  to  cancel  deeds  executed  by  E. 
Higgenbothom  and  wife  to  them,  which  were  made  some  fifteen 
or  twenty  years  prior  thereto,  claiming  that  the  deeds  had  been 
secured  by  undue  influence  and  false  representations.  Defendants 
answering,  denied  all  the  allegations  of  the  petition,  and  claimed 
the  land  purchased  in  good  faitb,  for  a  valuable  consideration. 
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They  file  with  their  answer  and  make  it  a  cross-petition  against 
one  of  the  plaintiffs,  Joshua  Davis,  who  had  been  living  on  part 
of  the  land  for  a  number  of  years,  asking  for  a  writ  of  possession 
against  Davis,  and  a  judgment  against  him  for  $1,200  for  rent 
Defendants  also  claim  the  land  by  virtue  of  their  long  possession, 
and  set  this  up  in  bar  of  the  action.  The  preponderance  of  the 
evidence  showed  that  defendants  had  secured  the  deeds  from 
their  father  and  mother  by  representing  that  it  would  save  the  land 
bing  sold  under  a  supposed  claim  against  one  of  their  uncles  which 
might  fall  on  their  father,  and  that  it  would  be  held  in  the  name 
of  defendants  for  the  benefit  of  all  the  heirs.  The  father  continued 
to  live  with  Davis,  cross-defendant,  and  exercised  and  openly 
claimed  ownership  over  the  land.  Davis  took  care  of  the  old  man, 
and  did  considerable  repairs  to  the  place,  which  had  begim  to 
deteriorate,  and  it  was  shown  that  all  this  aid  was  more  than 
an  off-set  to  any  rental  that  the  place  was  worth.  It  was  also 
shown  that  the  consideration  alleged  to  have  been  paid,  was  pur- 
posely paid  to  the  father  of  the  defendants  "to  make  it  look  like 
it  was  legal,"  and  several  witnesses  testified  that  the  amount  had 
immediately  thereafter  been  returned  to  defendants.  The  con- 
sideration stated  in  the  deeds  was  but  a  small  part  of  the  amount 
the  land  was  worth  at  the  time  the  deeds  were  made. 

The  chancellor,  upon  final  hearing,  dismissed  the  petition 
against  defendant  Davis  in  so  far  as  a  recovery  of  rents  was  sought, 
but  sustained  the  cross-petition  as  to  a  recovery  of  the  land  from 
Davis  and  awarded  a  writ  of  habere  facias  possessionem  to  de- 
fendants. 

From  which  decree  plaintiffs,  and  defendant  Davis,  prosecute 
an  appeal. 

Opinion  of  the  Court  by  Judge  Robeetson  : 

Considering  the  condition  of  the  old  father  Emanuel  Higgen- 
bothom,  the  influence  of  his  sons  George  and  William  who  could 
mould  him  like  clay  in  the  hands  of  the  potter,  the  gross  inade- 
quacy of  the  ostensible  consideration,  the  strong  probability  that 
none  of  it  was  paid  by  George,  and  the  extreme  doubtfulness  of 
any  payment  by  William,  and  the  fact  and  circumstances  con- 
ducing to  show  a  fraudulent  purpose  and  sinister  consummation 
by  these  two  sons,  and  proving-  that  the  conveyances  now  litigated 
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were  finally  extorted  from  their  father  and  mother  by  assurances 
that  the  lands  should  be  held  in  trust  for  all  their  heirs,  subject 
to  equal  distribution  among  them  at  his  death ;  such  a  trust,  both 
express  and  implied,  is  the  plain  and  inevitable  conclusion  of 
reason  and  of  law. 

Consequently,  as  the  appellants  had  no  cause  of  action  until 
the  old  man's  death  and  a  refusal  to  fulfill  the  trust,  neither  a  statu- 
tory nor  presumptive  bar  applies  to  this  case. 

Wherefore,  the  judgment  dismissing  the  petition  against  George 
and  William  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings for  distribution,  by  sale  or  otherwise,  of  the  lands  among 
all  the  heirs  and  an  equitable  adjustment  of  the  rights  of  all 
parties. 

But  the  judgment  dismissing  the  petition  against  Davis  is 
affirmed. 


Bradley,  Dunlap,  for  appellant. 
Turner,  for  appellee. 


John  Casey  v.  Hiram  Klette. 

Ejectment — Notice  to  Tenant — ^Hostile  Possession — Landlord  and  Tenant. 

In  an  action  of  ejectment,  where  a  tenant,  repudiating  his  lease  and 
claiming  title  to  the  land,  changed  the  possession  from  a  friendly  to 
a  hostile  holding,  it  is  not  necessary  for  the  owner  to  give  notice  to 
vacate  the  premises. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 
September  24,  1868. 

This  was  a  suit  for  ouster  of  appellant  from  certain  lands  held 
by  him  under  lease  from  Merritt  Hodges.  Klette  was  the  original 
owner  of  the  land,  and  his  tenants  allowed  Hodges,  some  10  or  12 
years  before,  to  come  into  possession  of  same,  under  an  alleged 
lease  from  Klette,  and  three  years  before  the  institution  of  this 
action  Hodges  placed  John  iCasey  in  possession  as  his  tenant,  who 
refused  to  vacate,  claiming  title  to  the  lands.    The  evidence  showed 
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Hodges  to  have  been  an  intruder,  having  gone  to  the  agent  of 
Klette  and  asked  to  lease  the  premises,  and  was  informed  that 
he  would  have  to  see  Klette  in  person.  Several  days  later  Hodges 
returned  and  informed  the  agent  that  he  had  seen  Klette  and  it 
was  all  right,  and  thereupon  took  possession. 

The  instruction  to  the  jury  was  "That  if  they  believed  from  all 
the  evidence  that  the  defendant  Casey  entered  on  the  land  in 
controversy  under  Merritt  Hodges,  and  that  said  Hodges  entered 
on  the  land  as  tenant  of  the  plaintiff  E^lette,  they  must  find  for  the 
plaintiff." 

From  a  verdict  and  judgment  for  plaintiff,  defendant  appeals. 

Opinion  of  the  Couet  by  Judge  Petebs  : 

It  appears  from  the  evidence  that  appellee  had  been  possessed 
of  the  land  claimed  in  this  suit  for  many  years ;  that  Hodges  ten 
or  twelve  years  ago  occupied  the  land  claiming  to  have  entered 
under  appellee,  and  a  short  time  before  the  bringing  of  this  suit 
he  put  Casey  on  the  land  as  his  tenant,  and  renoimced  his  al- 
legiance to  appellee. 

The  length  of  possession  of  appellee  was  sufficient  of  itself  to 
enable  him  to  maintain  the  action,  and  the  repudiation  of  his 
right  by  Hodges,  and  his  tenant,  changed  the  possession  from  a 
friendly  to  a  hostile  holding,  and  they  were  not  entitled  to  a  notice 
to  quit  theretofore. 

The  evidence  authorized  the  verdict,  and  there  is  no  available 
objection,  or  error  in  the  instruction. 

Wherefore,  the  judgment  is  affirmed. 

Carlisle  &  O'Hara,  for  appellant 
Stevenson  &  Myers,  for  appellee. 
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H.  C.  HOWAKD  17.  M.  MUBPHY. 

Instructions — Contrariety  of  Evidence. 

Where  there  is  some  contrariety  of  eyidence  a  peremptory  instruction 
should  not  be  given,  even  though  a  second  instruction  be  given,  which 
might  have  cured  the  improper  peremptory. 

Pleading — ^Answer — ^Plea  in  Bar — ^Replication. 

An  answer,  which  presents  a  plea  in  bar,  does  not  require  a  replica- 
tion, as,  under  the  provisions  of  the  Civil  Code,  the  plea  &tood  denied 
except  so  far  as  confessed  by  the  statements  of  the  petition. 

APPEAL,  FROM   MONTGOMERY   CIRCUIT   COURT. 
July  1.  1867. 

Michael  Murphy  sued  Henry  0.  Howard  for  $82.03,  being  the 
balance  claimed  due  him  for  services  as  a  farm  laborer,  part  of 
his  wages,  some  $111,  having  been  paid  by  his  employer.  De- 
fendant answered,  denying  the  indebtedness,  or  any  part  thereof, 
but  alleged  in  justification  of  his  refusal  to  pay  the  demands  of 
plaintiff,  that  he  had  employed  said  Murphy  to  work  for  him  for 
one  year  for  the  sum  of  $300.  And  that  after  serving  for  several 
months  the  said  Murphy  quit  him  and  refused  to  perform  further 
labors  as  per  the  contract.  After  some  conflicting  evidence  was 
offered  by  both  parties,  the  jury  were  given  a  peremptory  instruc- 
tion to  find  for  plaintiff.  Defendant  filed  motion  for  new  trial, 
with  affidavits  of  newly  discovered  evidence,  all  shown  by  a 
proper  bill  of  exceptions. 

The  instructions  referred  to  in  the  opinion  are  as  follows : 

1st.  "The  jury  will  find  for  the  plaintiff  the  amount  claimed 
in  the  petition,  and  may  or  not  in  their  discretion,  give  interest 
from  the  institution  of  the  suit." 

2nd.  "They  will  also  find  for  the  defendant  the  damages  which 
they  believe  from  the  evidence,  the  defendant  sustained  by  rea- 
son of  the  plaintiff's  failure  to  work  the  remainder  of  the  year 
from  the  26th  of  May  to  1st  of  October,  and  the  difference  be- 
tween the  value  of  plaintiff's  services  as  a  good  gardner  and  farm 
hand,  and  the  services  rendered  by  him  as  he  was.  If  the  jury 
find  for  defendant  on  his  counter-claim  an  amount  equal  to  that 
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claimed  by  plaintiflf,  they  will  find  for  defendant,  but  if  less,  they 
will  subtract  such  sum  from  the  amount  due  plaintiff,  and  render 
a  verdict  for  the  difference." 

From  a  verdict  for  plaintiff  in  the  sum  of  $50  defendant 
appeala 

Opinion  of  the  Couet  by  Judge  Williams  : 

The  answer  of  defendant  below  was  not  an  off-set  or  counter- 
claim, but  presented  an  issue  in  bar  which  by  the  provisions  of  the 
Civil  Code  stood  denied  except  so  far  as  confessed  by  the  state- 
ments of  the  petition;  therefore  it  was  not  only  unnecessary  to 
reply,  but  no  such  pleading  is  known  to  the  Code. 

There  was  some  contrariety  of  evidence;  therefore,  the  jury 
should  have  been  permitted  to  find  on  it  without  a  peremptory 
instruction  from  the  court  to  find  for  plaintiff. 

It  was  erroneous  to  give  the  peremptory  instruction,  which  was 
not  cured  by  the  following  instruction,  though  they  seem  to  be 
inconsistent 

As  the  judgment  must  be  reversed  for  this  error,  it  is  unnec- 
esssary  to  say  anything  as  to  the  discovery  of  the  evidence  after 
the  trial. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a 
new  trial 

Holtj  for  appellant. 

Tenney,  for  appellee. 
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James  R.  Lee  et  al  v.  Ambbose  B.  Christy. 

Pleadings— Answer — Necessary  Parties  Alleged  to  have  been  Omitted. 

In  a  foredoBure  proceeding,  where  several  parties  are  interested,  the 
that  other  parties  are  interested,  and  should  be  joined  as  defendants^ 
to  be  a  good  defense  it  must  also  show  the  facts,  and  how  that  interest 
occurs  to  enable  the  court  to  determine  the  question. 

Judgment — Must  Show  all  Interests  in  Mortgaged  Property. 

In  a  forclosure  proceeding,  where  several  parties  are  interested,  the 
judgment  must  show  the  particular  interest  of  each,  to  determine  their 
standing  in  the  issue. 

Mortgages — Sale  of  Property  Under  Execution — Installments  Not  Due. 

Wliere  a  judgment  directs  the  commissioner  to  sell  so  much  of  thft- 
land  as  may  be  necessary  to  pay  the  instaUment  of  the  purchase  money 
then  due  and  sued  for  if  the  whole  tract  would  not  bring  more  or  not 
even  enough  to  pay  same,  that  fact  would  not  deprive  the  judgment 
creditor  of  his  right  to  his  judgment  and  the  execution  thereof,  other- 
installments  being  not  yet  due. 

APPEAL  from  FLEMING  CIECUIT  CQURT. 
October  6,  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

of  land  described  in  the  petition,  and  the  enforcement  of  a  lien* 
Thii  action  seeks  the  collection  of  one  installment  for  a  tract 
on  the  same  for  its  payment,  and  the  foreclosure  of  a  mortgage, 
and  sale  of  the  mortgaged  property  to  pay  another  debt,  which  is. 
different,  and  grows  out  of  a  distinct  transaction  from  the  land 
sale. 

Appellee  was  by  the  court  below  adjudged  entitled  to  the  relief" 
he  sought,  and  appellants  seek  to  reverse  that  judgment  on  several 
grounds,  the  first  of  which  is  a  defect  of  parties  defendants. 

Baughman  answered,  and  did  not  controvert  the  debt  or  his 
liability  to  pay  it,  but  said  the  note  sued  on  was  one  of  those  of' 
like  amoimt  given  for  the  purchase  price  of  land,  and  as  the  other 
two  were  not  then  due  appellee  was  not  entitled  to  the  judgment 
for  that  one  which  was  due.  Second,  that  quite  a  number  of  per- 
sons named  in  the  answer,  some  of  whom  are  non-residents  of" 
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Kentucky,  were  interested  in  the  matters  and  things  involved  in 
the  action,  and  were  necessary  parties  thereto,  and  that  the  sum- 
mons was  not  served  on  either  Lee  or  himself  in  the  county  of 
Fleming,  and  for  these  causes  resists  a  trial  and  judgment.  Lee 
failed  to  answer  the  petition. 

What  interest  the  persons  named  in  the  answer,  and  also  the 
affidavit  of  counsel,  had  in  the  matters  involved  in  the  suit  is  not 
shown.  In  that  branch  of  the  action  for  an  enforcement  of  the 
lien  for  the  purchase  money  the  deed  of  appellee  and  the  note 
sued  on  are  exhibits,  from  which  it  appears  that  appellants  were 
the  only  purchasers,  and  they  alone  were  boimd  for  the  price 
of  the  land. 

In  such  case  it  was  not  sufficient  to  state  that  certain  persons 
were  necessary  parties,  but  the  facts  should  be  stated  so  as  to  enable 
the  court  to  determine  the  question.  The  mere  affirmation  of  the 
defendant,  and  of  counsel,  was  wholly  insufficient.  The  first  ob- 
jection is,  therefore,  unavailing.  Nor  did  the  statements  in  the 
affidavits  show  any  sufficient  reason  for  postponing  the  trial; 
Baughman  from  all  that  appears  knew  all  the  facts  in  relation 
to  the  interest  of  these  parties  as  well  when  his  answer  was 
drawn  as  when  the  affidavit  was  filed. 

As  to  the -second  objection  that  the  precise  interest  of  Lee  in 
the  mortgaged  property  should  have  been  stated  in  the  judgment, 
it  may  be  remarked  that  it  certainly  would  be  more  direct  and 
leave  less  for  the  master  to  do,  and  unless  there  were  direct  means 
afforded  him  to  ascertain  the  interest,  it  would  be  error ;  but  here 
he  is  ordered  to  sell  Lee's  interest,  &c.,  and  by  reference  to  the 
mortgage  which  is  an  exhibit  in  the  cause  he  finds  precisely  what 
the  interest  is  which  he  is  required  to  sell. 

As  to  the  third  and  last  objection,  the  judgment  directs  the 
commissioner  to  sell  so  much  of  the  land  as  may  be  necessary  to 
pay  the  installment  of  the  purchase  money  then  due  and  sued  for, 
if  the  whole  tract  would  not  bring  more,  or  not  even  enough  td 
pay  the  same,  that  fact  could  not  deprive  appellee  of  his  right  to 
his  judgment,  and  the  execution  thereof;  it  would  be  the  mis- 
fortune of  appellants,  and  might  be  that  of  appellee  also,  but  his 
right  to  the  judgment  and  Lale  must  nevertheless  be  enforced. 

Perceiving  no  substantial  error  in  the  judgment  prejudicial  to 
appellants,  the  same  must  be  affirmed. 

Phister,  for  appellants. 
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David  Webb  et  al  v.  Hall  &  Sutton. 

Marsbal's  Bond— Mistake  in  Eezcution— Default  Judgment. 

On  appeal  from  a  judgment  by  default  as  to  the  validity  of  a  mar- 
shars  bond  reciting  that  ''David  Webb,  as  Marshal/'  and  others  as 
"sureties  do  hereby  covenant  that  the  said  David  Webb  as  constable 
of  Daviess  county  shall  well  and  truly  etc./'  an  objection  as  to  this 
informality  is  not  available  for  the  first  time  in  the  Appellate  Court. 

APPEAL  FROM  DAVIESS   CIRCUIT  COURT. 
October  10,  1868. 
Opinion  of  the  Court  by  Judge  Williams  : 

This  was  a  judgment  by  default,  at  the  suit  of  the  Common- 
wealth for  the  use  of  Hall  &  Sutton,  against  the  appellant  Webb 
as  marshal  of  Owensboro  and  his  securities  on  his  official  bond. 

The  special  statutes  relating  to  this  office  required  that  the 
marshal  should  execute  in  the  county  court  a  bond  to  the  same 
effect  as  constables  are  required  to  execute.  This  bond  recites  that 
"David  Webb  as  Marshal"  and  the  other  named  persons  as  'Hiis 
sureties  do  hereby  covenant"  "that  the  said  David  Webb  as  Con- 
stdble  of  Daviess  county  shall  well  and  truly,"  &c.  It  is  manifest 
upon  the  face  of  this  bond  that  the  coimty  court  used  the  form  of 
a  constable's  boud  and,  though  it  is  set  out  in  the  first  recital  that 
Webb  as  Marshal  and  his  securities  execute  it,  yet  the  covenant 
that  Webb  as  constable  was  by  oversight  not  altered  to  conform 
to  the  actual  object,  the  obligatory  covenants  are  required,  by  law, 
to  be  the  same,  it  may  well  be  questioned  whether,  upon  a  direct 
issue  involving  the  sureties,  this  bond  ought  not  to  be  held  as  a 
substantial  compliance,  but  when  the  petition  avers  he  did  enter 
upon  the  discharge  of  his  duties  as  marshal,  and  collected  and 
failed  to  pay  over  the  plaintiff's  money  as  such,  and  this  is  not 
denied,  the  objection  to  this  informality  of  the  bond,  for  the  first 
time  made  in  this  court,  comes  too  late. 

As  the  marshal  had  an  unquestionable  right  to  collect,  within 
the  limits  of  the  town,  if  not  within  the  entire  county,  which  is 
not  now  necessary  to  decide,  we  cannot  say  upon  the  averments  of 
this  petition  that  said  debtors  did  not  reside  or  had  property  within 
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the  town  leviable,  and  therefore,  upon  default  we  cannot  say  the 
petition  does  not  show  a  cause  of  action. 

Wherefore,  the  judgment  is  affirmed  without  damages,  no  super- 
cedeas  appeairing. 


Ray  &  Hardin,  for  appellant. 
Sweeney  &  Stuart,  for  appellee. 


W.  J.  Lewis  v.  James  P.  Nall. 

Equity — Guardian  and  Ward— Necessities  for  Ward's  Maintenance. 

A  ward  cannot  hold  her  guardian  responsible  for  necessities  furnished 
her,  beyond  her  annual  revenue  which  he  had  a  right  to  anticipate,  in 
the  belief  that  ultimately  the  aggregate  outlay  would  not  exceed  the 
aggregate  income. 

Same. 

The  matrimonial  outfit  of  the  ward  is  held  to  be  "necessities"  in  a 
suit  by  a  ward  against  her  guardian  for  recovery  of  amounts  advanced 
her  beyond  her  annual  income. 

Same— Accounting— Waiver  of  Rights. 

A  settlement  with  a  guardian  by  his  ward  and  her  husband,  based  on 
the  commisisoner's  report,  is  held  to  waive  her  right  of  action  against 
the  guardian  for  payments  to  her  upon  her  order,  though  they  exceed 
her  annual,  income. 

APPEAI.  FEOM   MCLEAN   OIECUIT  OOUBT. 
October  9,  1868. 

Opinion  of  the  Coubt  by  Judge  Robeetson  :, 

In  equity  the  ward  cannot  hold  her  guardian  responsible  for 
the  supply  of  necessaries,  and  especially,  in  ter  matrimonial  outfit, 
beyond  her  annual  revenue  which  he  had  a  right  to  anticipate  on 
such  occasions,  when  her  prospective  income  before  the  abolition 
of  slavery  justified  the  belief  that  ultimately  the  aggregate  outlay 
would  not  exceed  her  aggregate  income. 
.  Nor  can  she  justly  hold  him  liable  for  her  one-fifth  of  the  price 
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for  which  the  slave  Baily  was  sold.  The  sale  was  apparently 
prudent  and  rightful ;  the  administrator  who  held  him  concurring 
with  the  guardian  of  all  the  wards.  And  there  does  not  appear  to 
have  been  any  culpable  negligence  in  failing  to  collect  the  debt. 

Moreover  the  settlement  by  the  commissioner  brought  the  ward 
in  debt  to  the  guardian  and  the  settlement  with  him  by  herself 
and  husband  waived  all  those  matters  and  left  them  in  his  debt, 
which  they  attempted  to  pay  by  an  order  on  the  administrator. 

Under  all  these  circumstances  the  appellants  have  no  just  cause 
to  complain  of  the  judgment  dismisisng  their  petition  and  allow- 
ing the  appellee  nothing,  which  is  affirmed. 


Bichers,  for  appellant. 


K.  L.  WiNTEBSMiTH  V.  H.  G.  Wintebsmith's  Adx.  bt  al. 

Statute  of  Limitations— Bills  and  Notes— Presnmptiye  Evidence  of  Pajrment 
Lapse  of  time  cannot  opreate  as  a  statutory  bar  to  an  action  on  a 
note,  its  only  legal  effect  being  presumptive  evidence  of  payment  as 
pleaded.    A  payment  not  pleaded,  cannot  be  presumed. 

APPEAL  FEOM  HAEDIN  OIBOUIT  COUBT. 
April  20,  1869. 

Opinion  of  the  Couet  by  JjJdqb  Robeetson  : 

As  lapse  of  time  cannot  operate  as  a  statutory  bar  to  the  action 
on  the  note,  it's  only  legal  effect  is  presumptive  evidence  of  pay- 
ment as  pleaded.  But  the  record  repels  all  presumption  of  pay- 
ment in  the  mode  specified  in  the  answer ;  and  therefore  a  payment 
not  pleaded  cannot  be  presimied. 

And  moreover  the  proof  of  the  appellant's  insolvency  is  sufficient 
to  repel  any  presumption  of  payment  in  any  mode. 

Wherefore  the  judgment  for  the  amount  of  the  note  and  accru- 
ing interest  is  affirmed. 

Cofer,  for  appellant 
Wilson,  for  appellees. 
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A.  T.  &  J.  Hahdin  V.  Jas.  M.  Claekson  et  ai.. 

Judgment— Favorable  to  Defendants; 

A  judgment  of  court,  more  favorable  to  defendants  than  the  record 
disdoses,  and  from  which  the  complainants  do  not  appeal,,  will  not  be 
disturbed. 


APPEAL  FBOM   KENTON   CIRCUIT   COUET. 
May  80,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

If  it  be  conceded  that  the  sale  of  the  oflBce  of  pest  settler  by 
Campbell  to  Hardin  was  illegal  and  void  and  the  express  contract 
unenforcible  by  reason  thereof,  the  consequence  would  be  the 
implied  assumpsit  in  law  of  the  Hardins  to  pay  Campbell  for  his 
houses  and  goods,  which  they  got  of  him  their  reasonable  cash 
value,  which  we  think  the  court  properly  fixed  at  $1,060,  five 
hundred  of  which  was  paid  down,  leaving  unpaid  $550. 

'  This  $550,  Campbell's  creditors  had  a  right  to  attach,  and  the 
court  having  so  determined,  A.  T.  &  J.  Hardin  prosecute  this 
appeal. 

The  court  adjudged  the  $550  due  in  three  future  payments 
agreeable  to  the  contract,  when  the  law  assumed  it  to  be  due  at 
once  on  the  reception  of  the  houses  and  goods,  but  this  error 
could  not  be  ungenerous  to  the  Hardin's,  and  the  creditors  do  not 
complain. 

Judgment  aflSrmed. 

Carlisle  &  O'Hara,  for  appellants. 
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Thomas  E.  Milleb  v.  Aabon  James  et  al. 

Demurrex^Defense  to  Action  on  Note— Pleading. 

Where  the  facts,  in  an  answer  to  a  suit  on  a  note,  show  it  to  have 
been  given  in  consideration  of  a  half  interest  in  a  business,  and  that 
the  plaintiff  had  made  no  settlement  of  the  partnership  affairs,  which 
was  in  liquidation,  it  is  sufScient  to  constitute  a  good  defense,  and  a 
demurrer  thereto  should  be  overruled. 


APPEAL  FEOM  MERCEE  CIRCUIT  COURT. 
September  16,  1868. 

Opinion  of  the  Court  by  Judge  Peters  : 

Whilst  the  first  paragraph  of  appellant's  answer  is  obscured  by 
frequent  repetitions,  and  redundant  matter,  and  thereby  vexa- 
tiously  extended,  still,  the  statements  therein,  that  in  the  execution 
of  the  note  sued  on,  there  was  a  mistake  of  two  hundred,  or  two 
hundred  and  fifty  dollars,  and  a  prayer  for  a  correction  of  the 
mistake,  are  visible  amidst  the  great  confusion  that  prevails  in 
the  paragraph  and  it  is  moreover  stated  that  at  the  time  the 
note  was  executed  the  appellant,  and  appellee  Aaron  James  en- 
tered into  a*  co-partnership  for  the  manufacture,  and  vending 
carriages,  and  buggies,  and  repairing  such  vehicles,  and  that  said 
note  was  executed  in  part  for  stock  in  trade  put  into  the  business 
by  said  James,  and  that  he  had  received  considerable  amounts  of 
money  belonging  to  the  firm  after  its  commencement  for  sales  of 
carriages,  repairs,  etc.,  over  and  above  his  part  sufficient  to  satisfy 
and  discharge  said  note,  and  that  there  were  partnership  debts 
outstanding  against  the  firm  which  the  partners  would  be  com- 
pelled to  settle;  and  sought  a  settlement  of  the  firm  business, 
which  it  is  alleged  was  unsettled,  although  the  partnership  was 
dissolved,  and  no  settlement  had  ever  been  made,  and  moved  to 
have  the  case  transferred  to  the  equity  docket  for  that  purpose. 

These  are  material  facts  constituting  a  good  defense  to  the 
action,  and  if  true  as  admitted  by  the  demurrer  entitled  appellant 
to  relief  against  the  note;  consequently  the  demurrer  was  im- 
properly sustained. 
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As  to  the  second  paragraph  of  the  answer,  the  whole  seems  to 
contain  but  one  defense  to  the  action,  and  as  such  could  not  have 
been  divided  into  more  than  one  paragraph,  and  retained  its 
meaning  and  sense,  consequently,  it  was  improperly  suppressed 
for  the  failure  of  appellant  to  divide' said  second  paragraph  into 
more  paragraj*hs  and  number  them. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  first  paragraph  of 
the  answer,  to  set  aside  the  order  suppressing  and  striking  out  the 
second  paragraph.  That  the  irrelevant  redundant  matter  in  the 
answer  be  stricken  out  at  the  cost  of  appellant,  and  for  further 
proceedings  consistent  herewith. 

J.  D.  Hardin,  for  appellant. 

J.  B.  Thompson,  for  appellee. 


BoBEBT  Snodgbass  V.  Chables  Kibtly  et  al 

Pleading— Petition— Written  Instnunents. 

To  constitute  a  cause  of  action,  it  is  necessary  in  a  petition  to 
allege  that  a  letter  of  introduction,  saying  the  party  was  a  ^'clever 
gentleman,"  was.  written  with  a  fraudulent  intent,  and  that  it  was  held 
as  guaranty  for  the  debt  contracted  thereunder. 

Same— Notice. 

For  the  writer  of  such  a  letter  to  be  bound,  it  is  necessary  that  he  be 
notified  that  he  would  be  held  for  any  loss  occasioned  thereby. 

APPEAL  FBOM  BOCKCASTLE  CIBCUIT  COUBT. 
June  9,  1868. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

There  is  no  allegation  iu  the  petition  that  the  letter  addressed 
by  Kirtly  and  Owens  to  appellant  introducing  Lewis  to  him  as  a 
''clever  gentleman"  was  written  with  any  fraudulent  intent  on 
their  part,  or  that  they  knew  Lewis  to  be  of  a  character  different 
from  that  which  they  represented. 
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Nor  is  it  alleged  that  appellant  held  their  letter  as  a  guaranty 
for  the  debt  contracted  by  Lewis  with  him,  and  had  notified  them 
of  the  fact  The  petition  was  therefore  insufficient  to  show  a 
cause  of  action  against  appellees  in  either  aspect  Wherefore 
the  demurrer  was  properly  sustained,  and  the  judgment  is 
affirmed. 


Carter,  for  appellant. 


James  Gaevin's  Exoe.  v.  William  Gaevix. 

Wills— Codicil— Effect  on  Prior  Bequest. 

Although  a  codicil  to  a  will  may  operate  constructively  to  revoke 
a  former  bequest,  to  authorize  such  construction,  the  intention  of  the 
testator  to  give  the  last  legacy  in  lieu  of  the  first  must  be  fairly 
deducible   from   the   testamentary   writing  itself. 

Same. 

A  bequest  to  a  brother  of  $6,00u  to  be  ^ven  by  him  to  some  eharitable 
purpose,  and  a  codicil  which  gives  to  said  brother  one-eighth  of  the 
entire  estate,  examined  and  held  not  to  be  inconsistent  in  that  both 
payments  should  be  made  out  of  the  estate. 

APPEAL  FBOM  LOUISVILLE  OHANOSBT  OOUBT 
September  £6,  1867. 

The  22nd  clause  of  the  will  which  is  referred  to  in  the  opinion 
is  as  follows: 

"As  my  brother,  William  Garvin,  has  requested  that  I  should 
not  leave  any  legacy  to  him,  and  as  he  and  his  family  do  not  stand 
in  need  of  it,  at  his  request,  I  have  omitted  any  provisions  for  his 
benefit,  but  as  a  substitute  therefor,  and  as  a  testimonial  of  my 
warm  and  sincere  affection  for  him  and  his  family,  I  bequeath 
to  my  said  brother,  William  Garvin,  the  sum  of  $5,000  to  be  be- 
stowed by  him  upon  such  religious  or  charitable  objects  as  he  may 
see  fit.  I  leave  it  to  him  absolutely  knowing  that  he  will  use  it 
for  the  best  purposes;  and  1  desire  in  this  connection  to  convey 
to  his  wife  and  children  the  strongest  expression  of  my  dying  love." 

On  the  day  following  the  execution  of  the  will,  the  testator  made 
a  codicil  to  his  will,  and  gives  his  reason  for  it  thus :  "1  have  con- 
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eluded  to  change  and  modify  my  said  will,  in  reference  to  my 
brother,  William  Garvin,  and  I  do  this  because  I  am  unwilling 
to  make  the  distinction  between  him  and  my  other  relatives, 
which  is  done  by  my  said  will."  *'With  this  view,  I  do  hereby 
alter  and  change  my  said  last  will  and  testament  in  this  respect." 
"I  give,  bequeath  and  devise  the  one-eighth  part  of  my  estate,  real, 
personal  and  mixed,  subject  to  the  legacies  provided  for  in  my 
said  will,  to  my  brother,  William  Garvin,  absolutely,  to  him  and 
his  heirs  and  assigns ;  and  I  direct  my  said  executors,  to  pay,  give 
and  convey  to  my  said  brother,  William  Garvin,  the  one-eighth 
part  of  my  said  residuary  estate,  after  the  payment  of  the  said 
legacies,  so  soon  as  they  shall  have  made  the  division  of  my  said 
residuary  estate  according  to  the  terms  and  provisions  of  my  said 
last  will  and  testament,  and  I  also  hereby  will  and  direct  that  my 
said  executors  shall  pay  to  my  brother,  William  Garvin,  the  one- 
eighth  part  of  the  income,  rents,  issues  and  profits  of  my  residuary 
estate,  up  to  the  time  at  which  they  shall  make  the  said  division 
of  my  said  residuary  estate."  **It  being  my  intention  to  give  to 
my  brother,  William  Garvin,  the  one-eighth  part  of  my  residuary 
estate  absolutely,  and  should  any  of  my  brothers  or  sisters  die 
without  lawful  issue,  then  I  will  and  direct  that  my  said  brother, 
William  Garvin,  shall  be  entitled  to  and  receive  his  relative  share 
of  the  share  or  portion  set  apart  foi*  said  decedent.  I  therefore 
direct  my  executors  to  divide  my  said  residuary  estate  into  eight 
parts  instead  of  seven,  or  into  so  many  parts  as  may  be  necessary, 
including  my  brother,  William  Garvin,  in  the  number  of  those  who 
are  to  take  one  share  or  part."  "I  will  and  direct  that  my  said 
executors  shall  carry  out  my  said  last  will  and  testament  in  all 
other  respects  as  is  therein  provided,  it  being  only  altered  or  modi- 
fied so  as  to  give  my  said  brother,  William  Garvin,  one  share 
absolutely." 

Opinion  of  the  Court  by  Judge  Hardin: 

Although  it  is  true,  as  insisted  for  the  appellant,  that  a  second 
bequest  in  a  will  or  codicil  thereto  may  operate  constructively  to 
revoke  a  former  one  without  an  express  statement  in  the  will  or 
codicil  that  such  was  the  testator's  intention,  yet  to  authorize  such 
a  construction,  the  intention  of  the  testator  to  give  the  last  legacy 
in  lieu  of  the  first  must  be  fairly  deducible  from  the  testamentary 
35 
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writing  itself.  There  does  not  seem  to  be  any  such  inconsistency 
between  the  the  intention  as  expressed  in  the  22d  clause  of  the 
will  of  Jams  Garvin,  to  appropriate  $5,000  to  be  bestowed  by 
William  Garvin  "upon  such  religious  or  charitable  objects  as 
he  may  see  fit,"  and  the  subsequent  provision  for  him  as  one  of 
^  the  residuary  devisees,  nor  is  the  latter  provision  accompanied  by 
any  such  qualifying  or  explanatory  words,  as  would  be  suflScient 
in  our  opinion  to  work  a  revocation  of  the  bequest  of  $6,000, 
made  as  it  was  for  peculiar  reasons  for  objects  and  purposes 
not  individually  beneficial  to  William  Garvin.  And  as  tiie  judg- 
ment of  the  court  below  conforms  to  our  construction  of  the  Will, 
the  same  is  affirmed. 

W.  F.  Barrett,  W.  R.  Thompson,  for  appellant. 
Oazlay,  for  appellee. 


DiNSLOR  V.  Fresh  et  ux. 

Slander — Excessive  Verdict — ^Passion  or  Prejudice. 

In  an  action  for  slander,  which  was  exceedingly  aggravated,  a  verdict 
of  $8,000  for  damages,  held  ^o  be  not  so  flagrantly  excessive  as  to  indi- 
cate passion  or  prejudice. 

New  Trial— Newly  Discovered  Evidence— Effect  to  Mitigate  the  Offence. 

Alleged  newly  discovered  evidence,  though  showing  no  semblance  of 
justification  for  slanderous  words,  where  its  doubtful  tendency  might 
serve  to  slightly  mitigate  the  amount  recoverable,  will  authorize  a  new 
trial,  and  no  wrong  be  done  the  appellees. 

APPEAL  FROM  BRACKEN  CIRCUIT  COURT. 
June  16,  1806. 

The  words  spoken  by  defendant  and  sued  on  as  slanderous,  bv 
the  plaintiff  are  as  follows,  to  wit:  "Mary  Fresh,  you  are  a 
whore;  a  bad  woman."  Then  to  John  Fresh,  husband  of  Mary 
Fresh,  defendant  said:  *^Your  wife  cuts  herself  in  the  finger, 
when  she  was  Brown's  wife,  and  before  you.  Fresh,  married  her; 
you.  Fresh,  understand  what  I  mean,  Brown  had  to  get  a  doctor 
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to  cure  her  twice."  Defendant  then  laughed  and  said:  ^'Tou, 
Fresh,  understand  that."  All  being  spoken  in  the  presence  of 
several  other  parties.  Testimony  was  alleged  to  have  been  dis- 
covered, after  the  verdict  and  judgment,  of  a  former  unlawful 
co-habitation  with  others. 

Opinion  of  the  Court  by  Judge  Robertson  : 

If  the  appellant,  by  diligent  inquiry  and  careful  scrutiny, 
might  have  ascertained  before  the  trial  that  the  appellee,  Mary 
Fresh,  was  then  pregnant,  it  might  have  been  difficult,  and  prob- 
ably impossible,  to  know  that  she  had  been  impregnated  before 
marriage.  The  subsequent  birth  of  her  child  and  its  apparent 
age  were  necessary  to  lay  a  foundation  for  a  safe  judgment  on 
that  point.  And  therefore,  although  he  appears  to  have  been 
very  negligent,  yet,  had  he  been  more  diligent,  he  might  not  have 
been  able  to  make  any  proof  of  her  conception  before  marriage. 
And  had  he  been  able  to  do  so,  it  would  have  been  of  but  little 
weight  as  evidence  that  she  was  a  whore  by  merely,  as  might 
be  presumed,  anticipating  with  her  betrothed  husband,  their  ap- 
proaching nuptials. 

But,  considering  the  apparent  condition  of  the  parties,  a  verdict 
for  $8,000  seems  quite  high,  though  perhaps  not  so  flagrantly  ex- 
cessive as  to  indicate  passion  or  prejudice  in  the  jury.  The 
slander,  as  charged,  was  exceedingly  aggravated,  and,  without  any 
other  testimony  than  that  alleged  to  have  been  discovered  since 
the  trial,  there  could  be  no  semblance  of  justification,  and  at  the 
utmost,  the  doubtful  tendency  of  that  single  fact  would  but  slightly 
mitigate.  But  as  it  might  have,  and  probably  would  have,  such 
an  effect  and  the  verdict  might  have  been  somewhat  reduced  by 
it  had  it  appeared  before  the  jury,  we  are  inclined  after  earful 
and  perplexing  consideration,  to  think  that,  without  any  violation 
of  principle  or  law,  a  new  trial  would  do  the  appellees  no  wrongs 
and  would  afford  a  more  satisfactory  and  assuring  evidence  of 
justice. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


Stanton  &  Throop,  for  appellant. 

W,  C.  &  F.  F.  Marshall,  for  appellees. 
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W.  H.  Bandy  v.  Edward  Roberts'  Admrs. 

Action  Against  two  Defendants — Summons  served  on  One— Judgment 

In  an  action  against  two  defendant,  where  one  of  them  resided  within 
the  county,  and  upon  whom  personal  service  is  had,  the  return  upon  the 
other  summons  being  "not  found,"  a  judgment  that  the  plaintiff 
"recover"  of  the  defendant  etc.,  is  held  to  apply  to  the  defendant  upon 
whom  the  summons  was  served  and  not  to  both  defendants. 

Same— Continuance. 

Though  no  order  was  made  by  the  court  as  to  the  other  defendant, 
not  then  served  with  process,  the  action  would  stand  continued  by  oper- 
ation of  law. 

APPEAL   from    MEADE    CIRCUIT    COURT. 
October  12,  1868. 

Opinion  of  the  Court  by  Judge  Pi;ters  : 

Two  objections  urged  against  the  judgment  only,  need  be 
noticed."'  The  action  was  brought  in  tlje  Meade  circuit  court  by 
appellees  against  appellant,  and  one  J.  W.  Brown  on  their  joint 
note,  the  summons  against  both  defendants  was  executed  on  Brown 
alone,  and  returned  as  to  appellant  not  found.  At'  the  October 
term,  1866,  of  said  court,  a  judgment  was  rendered  as  follows: 
"The  defendant  having  been  duly  summoned,  and  failing  to  an- 
swer, it  is  adjudged  by  the  court  that  the  plaintitf  recover  of  the 
defendant  one  hundred  and  one  dollars  and  ninety  cents,  the 
amount  claimed  in  the  petition"  with  interest  and  costs,  etc.  And 
no  order  made  continuing  the  case  against  the  other  defendant. 

Afterwards  a  summons  was  issued  directed  to  the  sheriff,  of 
Breckinridge  county,  and  by  him  executed  on  appellant  on  the 
18th  of  April,  1867.  And  at  the  following  September  term  of 
the  Meade  circuit  court,-  judgment  was  rendered  against  appellant 
by  default. 

The  defendant  Brown  resided  in  Meade  county,  when  the 
action  was  brought  and  the  siunmons  served  on  him  there,  the 
judgment  rendered  against  the  defendant,  must  be  understood  to 
apply  to  Brown  upon  whom  the  siunmons  was  served,  especially 
as  there  is  nothing  in  the  judgment  or  any  entry  to  repel  that 
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conclusion.  Clark,  kc,  vs.  Finnell,  16  B.  Mon,  829-33 J^,  Eountz 
vs.  Brown,  &€.,  IJ),  585. 

No  order  was  made  as  to  appellant  on  whom  the  summons  had 
not  been  served ;  but  the  action  was  still  pending  against  him,  the 
court  having  rendered  judgment  against  Brown,  had  the  power 
and  should  have  continued  the  action  against  appellant,  and 
although  no  order  seems  to  have  been  made  to  that  effect,  still 
the  action  stood  continued  by  operation  of  law.  Sec.  108  and  399 
Civ.  Co.,  and  Patton  vs.  Shanklin  14  B.  Mon.  15. 

No  error,  therefore,  prejudicial  to  appellant  occurred  in  the 
proceedings  or  judgment.    Wherefore,  the  judgment  is  affirmed. 

Coale,  for  appellant. 

Walker,  for  appellee. 


Chaeles  Obst  v.  H.  Kohnhoest. 

Judgment — ^Damages  Assessed  by  Jury — ^Justice  Court — ^Trespass. 

In  an  action  for  trespass,  before  a  justice  of  the  peace,  a  failure  to 
have  the  damages  assessed  by  a  jury,  will  not  make  the  judgment 
void,  but  voidable  only. 

Same— Appeal. 

Such  a  judgment  can  only  be  corrected  on  appeal  from  the  Justice 
Court  to  the  proper  tribunal,  and  not  by  objection  in  the  Court  of 
Appeals    that  judgment  was  void. 

Jurisdiction  of  Justice  Courts— Jefferson  County. 

An  action  for  trespass  quare  clansum  fregit,  though  by  implication  is 
an  assertion  of  actual  possession,  does  not  come  within  the  prohibition 
of  the  act  of  4th  of  March  1866,  Myers,  Suppt.  575,  regulating  the 
jurisdiction  of  Justices  of  the  Peace  for  Jefferson  and  Kenton  counties. 

APPEAL    FEOM    JEFFEESON    CIECUIT    COTJET.      COMMON    PLEAS. 
October  20,  1868. 

Opiniox  of  the  Couet  by  Judge  Robeetson  : 

The  appellee  sued  the  appellant  for  $99.50  before  a  justice  of 
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the  peace  of  the  city  of  Louisville,  for  trespass  qiuire  clausum 
f regit  and  recovered  a  judgment  for  the  amount  claimed  in  the 
warrant.  On  an  appeal  to  the  court  of  common  pleas,  the  appel- 
lant failing  to  appear,  that  court  affirmed  the  judgment  of  the 
justice,  and  this  appeal  seeks  a  reversal  on  two  grounds:  1,  That 
the  justice's  judgment  was  rendered  without  a  jury.  2,  That 
the  justice  had  no  jurisdiction,  because  the  title  to  land  might 
have  been  involved  in  the  action. 

Neither  ground  is  available  in  this  court. 

1.  Failing  to  have  the  damages  assessed  by  a  jury,  though 
apparently  erroneous,  did  not  make  the  judgment  void.  And 
the  only  way  to  correct  that  error  was  by  the  appeal  taken  to  the 
common  pleas.  But  the  error  was  waived  in  that  court  which 
properly  affirmed  the  judgment  under  the  authority  of  the  863rd 
section  of  the  Code  of  Practice  providing  that  "if  the  appellant 
fails  to  prosecute  his  appeal  from  the  justice  it  shall  be  at  the 
option  of  the  appellee  either  to  proceed  to  trial  on  the  appeal  or 
have  judgment  rendered  for  the  amount  of  the  original  judgment 
or  costs  where  it  was  in  his  favor."  The  elective  judgment  was 
accordingly  rendered  in  this  case ;  and  it  is  now  too  late  to  object, 
for  the  first  time,  that  the  damages  were  assessed  without  a  jury. 

2. -An  act  of  the  4th  of  March,  1866  (Myer's  Suppt  576), 
gave  to  the  justices  of  the  peace  for  Jefferson  and  Kenton  coun- 
ties jurisdiction  over  all  common  law  actions  "r^ardless  of  the 
kind  or  nature  of  the  action  when  the  matter  in  controversy,  or 
sued  for,  exclusive  of  interest  or  costs,  does  not  exceed  one  hun- 
dred dollars,  qualified  only  by  the  proviso  that  they  shall  not  have 
jurisdiction  in  any  case  where  the  title  to  real  estate  is  involved, 
or  an  action  to  enforce  a  mortgage  or  lien."  The  action  in  this 
case  did  not  assert  a  title  to  real  estate.  By  implication  it  as- 
serted actual  possession,  but  did  not  imply  title  to  the  clause 
intruded  on.  Apparently,  therefore,  title  to  real  estate  was  not, 
by  warrant  or  plea,  involved.  Consequently  the  amount  claimed 
being  less  than  $100,  the  justice  had  jurisdiction. 

Wherefore,  the  judgment  of  the  common  pleas  court  is  af- 
firmed. 

Riley,  for  appellant 

Pope,  for  appellee. 
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'    J.  D.  Allen  et  al  v.  James  B.  Upton. 

Depositions— Bzceptions  to— Waiver. 

After  ezoeptions  to  depositions  have  been  sustained,  the  depositions 
withdrawn,  and  then  by  agreement  of  the  parties,  the  plaintiff  is  per- 
mitted to  read  the  depositions  upon  the  trial  of  the  cause,  the  objections 
are  thereby  waived,  and  cannot  be  avaihible  for  reversal  in  the  Court 
of  Appeals. 

Byidenoe— Irrelevant  and  Incompetent. 

Though  it  be  competent  to  prove  by  a  witness  what  the  laws  of 
Congress  are,  and  Government  rights,  if  irrelevant  and  not  pertinent 
to  the  issue,  such  evidence  should  be  rejected  on  objection  to  same. 

APPEAL  FEOM  WAEREN  CIEOUIT  COUBT. 

October  0.  1868. 
Opinion  of  the  Coubt  by  Judge  Petebs: 

A  careful  examination  of  this  record  has  resulted  in  the  con- 
clusion that  there  is  no  substantial  error  in  it  available  to  appel- 
lants for  a  reversal. 

Bowman  was  a  defendant  to  the  action,  had  a  direct  interest 
in  behalf  of  himself  in  the  issue  and  was  therefore  incompetent. 
Sec.  670  Civ.  Co. 

The  law  of  the  case  in  the  instructions  submitted  to  the  jury 
by  the  court,  was  properly  expounded,  or  perhaps  it  might  with 
more  propriety  be  said,  that  the  law  as  submitted  in  the  instruc- 
tions to  the  jury  was  at  least  as  favorable  to  appellants  as  they 
had  a  right  to  ask  it,  and  they  are  not  prejudiced  thereby. 

After  exceptions  to  the  deposition  of  Absalom  Upton  had  been 
sustained  by  the  court,  the  exceptions  were  withdrawn,  and  by 
agreement  of  the  parties  the  plaintiff  below  was  permitted  to  read 
the  deposition  of  said  Upton  on  the  trial,  so  that  whatever  ob- 
jections there  might  have  been  to  the  deposition,  they  were 
waived,  and  cannot  be  available  now  in  this  court  for  reversal. 

As  to  the  objection  made  to  Hobson's  evidence,  he  stated  what 
the  army  regulations  were  in  relation  to  substitutes,  with  which 
he  stated  he  was  familiar,  and  from  his  connection  with  the  army 
he  must  have  been,  and  no  sufficient  reason  is  shown,  and  none 
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is  perceived  why  he  was  not  competent  to  prove  them,  and  be- 
sides he  read  the  orders  on  the  subject  agreeing  with  his  state- 
ment, which  were  read  without  objection;  it  is  true  after  they 
were  read  appellants  excepted  to  them  as  incompetent;  but  that 
was  not  suflScient,  the  objection  should  have  been  made  when  the 
orders  were  offeffred,  as  has  been  repeatedly  held  by  this  court 

The  objection  of  plaintiff  to  the  interrogatories  propounded  by 
appellants  to  Hobson  were  properly  sustained  by  the  court  for 
even  if  it  were  competent  to  prove  by  the  witness  what  the  Gov- 
ernment had  a  right  to  do  and  thereby  prove  what  a  law  of  Con- 
gress is  by  the  witness,  the  evidence  was  irrelevant  and  not  perti- 
nent to  the  issue,  and  was  properly  rejected  on  that  account 

Upon  the  subject  of  the  verdict  being  contrary  to  the  evidence 

it  need  only  to  be  said  that  the  evidence  was  conflicting  and  if  it 

did  not  preponderate  on  .the  side  of  the  verdict ;  the  finding  of  the 

.jury  cannot  be  regarded  as  palpably  against  the  evidence,  and 

this  court  has  no  power  to  interpose. 

Xo  error  is  perceived  prejudicial  to  appellants. 

Wherefore,  the  judgment  is  affirmed. 


Harney,  for  appellant. 
Rodman,  for  appellee. 


James  H.  White  et  al  v.  James  G.  Bayne. 

Appeal  and  Error— Continnaiice  of  Cause. 

The  question  of  whether  in  a  joint  salt  against  executors,  and  the 

same  parties  as  individuals,  the  court  below  should  dismiss  the  cause 

'     as  against  them  as  executors,  cannot  be  raised  in  the  Appellate  Court 

on  appeal  by  them   in  their  individual  capacity,  no  judgment  having 

been  rendered  against  them  as  executors  below. 

Pleading— Answer— TriaL 

Where  an  answer  has  been  filed  at  the  first  term  of  court  after  sum- 
mons, and  the  plaintiff  does  not  consent  that  the  statements  of  the 
answer  might  be  taken  as  true,  he  is  not  entitled  to  a  trial  at  that 
term,  if  the  issue  of  fact  is  made  by  the  answer. 
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Same —  Issues— Available  Defense. 

A  petition  charges  a  sale  of  lands  by  a  defendant,  for  the  purpose 
of  defrauding  creditors,  that  they  were  insolvent,  and  the  sale  was  not 
a  bona  fide  one,  and  that  the  purchaser  knew  of  the  existence  of  the 
debt  at  the  time,  to  which  the  defendants  answered,  denying  the  sale 
made  to  defraud  creditors,  or  with  fraudulent  intent,  but  that  the  sale 
was  bona  fide  and  for  a  valuable  consideiution:  Held  to  be  an  avail- 
able defense,  though  the  answer  did  not  controvert  the  allegations  of 
insolvency,  and  knowledge  of  the  purchaser  as  to  same. 

Same.  ' 

The  mere  knowledge  by  the  vendee  of  the  insolvency  and  indebtedness 
by  the  vendors  to  the  plaintiff  would  not  alone  invalidate  the  tractions. 

APPEAI.  FROM   SHELBY   CIRCUIT   COURT. 
October  2,  1868. 

Opinion  of  the  Court  by  Judge  Hardin: 

Gary  White  died  in  1864,  leaving  a  will  by  which  he  devised 
a  portion  of  his  estate  to  his  wife  Anna  White,  for  life,  and 
the  remainder  therein,  together  with  all  the  residue  of  his  estate, 
to  his  two  sons  James  H.  White  and  John  W.  White,  whom  he 
named  as  his  executors,  with  an  expression  of  his  wish  that  they 
should  qualify  without  giving  bond  as  such;  and  they  did  so 
qualify  as  executors. 

Afterwards,  the  appellee,  James  G.  Bayne,  being  the  holder 
of  a  note  for  $1,750  executed  to  him,  by  said  James  H.,  John 
W.  and  Gary  White,  payable  the  14th  day  of  May,  1864,  and 
credited  by  the  interest  thereon  up  to  the  14th  of  August,  1865, 
and  also  by  $1,140  paid  on  the  11th  day  of  December.  1866, 
brought  this  suit  in  equity  against  said  James  H.,  John  W.  and 
Anna  White,  alleging  the  unpaid  balance  of  his  debt,  and  the 
death  of  Gary  White,  and  the  appointment  and  qualification  of 
his  executors.  He  also  exhibited  the  will  of  said  decedent,  and 
charged  that  the  devisees  James  H.  and  John  W.  White  received 
under  it  a  tract  of  about  300  acres  of  land,  subject  to  said  Anna 
White's  estate  for  life  in  one-third  of  it.  He  further  charged 
that  said  James  H.  and  John  W.  White  were  insolvent,  and  that 
they  had  made  a  fraudulent  sale  of  the  land  devised  to  them, 
to  said  Anna  W^hite,  who  was  then  claiming  it  as  a  purchaser 
from  them,  and  that  said  sale  was  not  a  bona  fide  sale  and  trans- 
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fer  of  the  land,  but  was  made  with  the  fraudulent  intent  to  pre- 
vent the  land  from  being  subjected  to  the  payment  of  the  debts 
of  said  James  H.  and  John  W.  White.  The  plaintiff  further  al- 
leged that  said  Anna  White  knew  of  the  existence  of  his  debt, 
and  that  the  land  was  liable  for  it,  and  knew  also  of  the  insolvency 
of  J.  H.  and  J.  W.  White,  to  whom  she  had  not  paid  a  valuable 
consideration  for  the  land,  and  that  the  whole  transaction  was  a 
fraud  upon  their  creditors. 

The  petition  contained  a  prayer  for  judgment  against  said  J. 
H.  and  J.  W.  White  individually  and  as  executors  of  Gary  White, 
and  that  said  sale  and  transfer  from  them  to  Anna  W^hite  be 
set  aside,  and  so  much  of  the  land  which  was  devised  to  said  J.  H. 
and  J.  W.  \Miite  as  necessary  to  pay  the  debt  be  sold  for  that 
purpose. 

To  this  action  the  following  answer  was  filed  by  the  defendants 
on  the  28th  of  September,  1867 : 

"Defendants  deny  that  the  sale  of  land  made  by  de- 
fendants to  Anna  White,  as  referred  to  in  plaintiff's  peti- 
tion, was  made  to  defraud  creditors  of  defendants,  or 
with  any  fraudulent  intent  whatever,  but  that  said  sale 
was  bona  fide  and  made  for  a  valuable  consideration. 

"Defendants  further  deny  that  any  demand  was  made 

upon  them  as  executors  of  Gary  White  accompanied  by 

the  certificate  and  affidavits  as  required  by  law  before  the 

institution  of  said  action  against  them." 

And  at  the  same  term  of  the  court,  on  the  1st  of  October,  1867, 

the  court,  on  motion  of  the  plaintiff,  ordered  that  the  "cause  be 

submitted  for  a  decree,"  and  on  the  11th  of  October,  1867,  a 

judgment  was  rendered  against  J.  H.  White  and  J.  W.  White 

individually  for  the  plaintiff's  debt ;  and  so  much  of  the  cause  was 

continued  as  sought  a  recovery  against  them  as  executors  of  Gary 

White,  and  the  court  adjudged  a  sale  of  so  much  of  the  land  as 

necessary  to  pay  the  debt  and  costs ;  and  from  that  judgment  this 

appeal  is  prosecuted. 

Whether  or  not  the  court  should  have  dismissed  the  action  as 
to  the  defendants  J.  H.  and  J.  W.  White  in  their  capacity  as  exec- 
utors of  Gary  White,  on  the  mere  suggestions  in  the  answer  that 
the  plaintiff  had  not  made  the  demand  required  by  law,  without 
any  rule  or  motion,  based  on  that  ground,  is  not  a  question  proper- 
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ly  before  this  court  on  this  appeal,  as  no  judgment  was  rendered 
on  that  branch  of  the  case. 

The  appellants  complain  of  the  judgment  on  several  other 
grounds,  on  one  of  which,  at  least,  it  seems  to  us  the  judgment  is 
erroneous,  and  must  be  reversed.  The  appellants  filed  their  an- 
swer at  the  first  term  after  the  service  of  the  simimons  upon  them, 
and  as  the  plaintiff  did  not  consent  that  the  statements  of  the  an- 
swer might  be  taken  as  true,  he  was  not  entitled  to  a  trial  at  that 
term,  according  to  section  395  of  the  Civil  Code,  if  an  issue  of 
fact  was  made  by  the  answer  (Grant  and  Wife  v.  Smedley,  1 
Duvall,  358).  It  may  be  conceded  as  true,  as  is  insisted  for  the 
appellee,  that  if  the  answer  did  not  suflSciently  controvert  the 
averments  of  the  petition,  nor  state  facts  constituting  a  defense, 
the  court  might  have  disregarded  it  as  making  no  suflScient  issue 
to  be  tried,  but  although,  as  suggested  for  the  appellee,  the  answer 
does  not  controvert  the  allegations,  that  when  the  sale  was  made 
to  Mrs.  White  by  J.  H.  and  J.  W.  White  they  were  insolvent  and 
so  known  to  be  by  her,  and  that  she  also  knew  of  the  existence  of 
the  plaintiff's  debt,  yet  as  the  answer  denies  that  said  sale  was 
made  to  defraud  the  creditors  of  said  J.  H.  and  J.  W.  White,  or 
with  any  fraudulent  intent  whatever,  and  alleges  moreover,  that 
the  sale  was  bona  fide  and  made  for  a  valuable  consideration,  we 
think  it  presented  an  available  defense.  For  if  it  be  true  that  the 
sale  was  made  as  alleged  in  the  answer,  bona  fide  and  for  a  valuable 
consideration,  and  not  to  defraud  creditors,  or  with  any  fraudu- 
lent intent  whatever,  a  mere  knowledge  on  the  part  of  Mrs.  White 
that  the  vendors  were  insolvent  and  indebted  to  the  plaintiff,  would 
not  alone  invalidate  the  transaction.  Such  knowledge  and  in- 
solvency may  have  existed  consistently  with  an  honest  purpose  to 
apply  the  proceeds  of  the  land  when  sold  to  the  payment  of  debts, 
and  we  are  not  authorized  to  infer  from  them  alone  the  existence 
of  a  fraudulent  purpose  in  opposition  to  the  express  denials  of 
the  answer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Stanley  &  Roberts,  for  appellants. 

Harwood,  for  appellee. 
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Samuel  H.  Mebrill^  v,  C.  J.  Taylob  et  al. 

Bills  and  Notes— Co-Sureties— Preeiunptiye  Notice. 

C.  J.  Taylor  and  Merrill  were  principaLs  in  a  note  given  by  them  for 
borrowed  money  while  they  were  partners  in  business.  A  new  note  was 
given  by  them  in  lieu  of  the  old  one,  signed  C.  J.  Taylor,  and  Merrill 
''surety."  S.  P.  and  J.  G.  Taylor  also  signed  the  last  note  as  sureties: 
Hddy  that  the  word  "surety"  after  the  name  of  Merrill  may  have  been 
presumptive  notice  to  the  other  parties,  of  the  character  in  which  he 
assumed  to  bind  himself,  this  would  not  make  him  the  co-surety  of 
S.  P.  and  J.  6.  Taylor  unless  he  had  ceased  to  stand,  as  between  him 
and  C.  J.  Taylor,  in  the  attitude  of  principal  in  the  original  debt. 

Same. 

The  evidence  showed  that  on  the  dissolution  of  the  partnership,  C. 
J.  Taylor  undertook  to  collect  the  means  of  the  firm  and  out  of  that, 
pay  the  debts.  This  would  not  change  the  character  of  Merrills  respon- 
sibility from  principal  to  surety.  Until  this  agreement  was  fully 
carried  out,  the  obligations  were  the  debt  of  both. 

APPEAL    FBOM   ADAIE   CIRCUIT    COURT. 
October  6,  1868. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  trustees  of  the  Zion  Baptist  Church  in  Adair  county  held  a 
note  on  the  appellant  S.  H.  Merrill,  and  C.  J.  Taylor  for  money 
which  they  borrowed  as  partners  when  engaged  as  such  in  the 
business  of  merchandising.  The  debt  appears  to  have  amounted  to 
$920  on  the  20th  of  March,  1860,  when  a  new  note  was  given  for 
the  same  consideration  signed  by  said  C.  J.  Taylor,  and  by  said 
S.  H.  Merrill,  with  the  word  "surety"  affixed  to  his  signature,  and 
signed  also  by  the  appellees  S.  P.  Taylor  and  J.  G.  Taylor.  A 
judgment  having  been  obtained  on  the  last  named  note  C.  J. 
Taylor  paid  $587.25  on  the  debt  and  Merrill  paid  the  balance  of 
$670.40  and  took  an  assignment  from  the  plaintiffs'  attorney  of 
the  benefit  of  the  balance  of  the  judgment  so  satisfied  by  him, 
and  sued  out  an  execution  to  coerce  payment  from  his  co-defend- 
ants in  the  judgment. 

This  suit  in  equity  was  brought  by  said  C.  J.  Taylor,  S.  P. 
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Taylor  and  J.  G.  Taylor  to  enjoin  the  collection  of  the  judgment 
and  execution  assigned,  on  the  alleged  ground  that  Merrill  was 
jointly  bound  with  C.  J.  Taylor  as  the  principal  obligor  in  the 
debt,  and  that  S.  P.  Taylor  and  J.  G.  Taylor  were  only  sureties 
in  the  debt  for  both  C.  J.  Taylor  and  Merrill,  and  that  said  sum 
of  $587.25  was  when  paid  by  Taylor  his  equal  half  of  the  debt 
exclusive  of  sheriff's  commissions  which  he  also  paid  thereon. 

These  and  other  averments  of  the  petition,  and  the  answer  of 
the  defendant,  presented  the  qustions,  1st,  whether  or  not  C.  J. 
Taylor  was  alone  the  principal  obligor  in  the  debt  and  Merrill  and 
S.  P.  Taylor  and  J.  G.  Taylor  were  alike  his  sureties,  and,  2nd, 
whether  as  between  C.  J.  Taylor  and  Merrill  an  agreement  ex- 
isted by  which  the  latter  was  bound  to  pay  the  entire  debt  although 
both  were  principals  so  far  as  the  other  obligors  were  concerned. 

The  court  on  hearing  the  cause  seems  to  have  been  of  the 
opinion  that  S.  P.  Taylor  and  J.  G.  Taylor  were  sureties  of  both 
Merrill  and  C.  J.  Taylor,  but  that  as  between  the  latter,  Taylor 
was  bound  by  an  agreement  to  pay  the  debt  in  consideration  of  the 
.  partnership  means  and  assets  left  in  his  hands  as  alleged  by  Mer- 
rill, and  accordingly  the  court  perpetuated  the  injunction  in  favor 
of  S.  P.  Taylor  and  J.  G.  Taylor,  but  dissolved  it  as  to  C.  J. 
Taylor  and  dismissed  the  petition  as  to  him  but  without  prejudice 
to  his  right  to  have  a  settlement  of  the  partnership. 

And  from  that  judgment  Merrill  has  appealed  to  this  court. 
It  is  not  controverted  that  C.  J.  Taylor  and  Merrill  were 
principals  in  the  debt  until  its  removal  on  the  20th  of  March, 
18G0.  Xeither  is  it  controverted  that  they  were  partners  when 
the  original  debt  was  created ;  and  although  when  the  last  note  was 
given,  Merrill  professed  to  execute  it  as  surety  for  C.  J.  Taylor 
and  afl^ed  the  word  "surety"  to  his  signature,  which  may  have 
been  presumptive  notice  to  the  parties  who  subsequently  signed 
the  note  of  the  character  in  which  he  assumed  to  bind  himself 
thereby,  these  facts  did  not  make  him  the  co-surety  of  S.  P.  and 
J.  G.  Taylor,  unless  he  had  ceased  to  stand,  as  between  him  and 
C.  J.  Taylor,  in  the  attitude  of  a  principal  in  the  original  debt. 
The  averments  of  his  answer,  so  far  as  Miller's  testimony  goes  to 
sustain  them,  are  in  effect  that  on  the  dissolution  of  the  co-part- 
nership, C.  J.  Taylor  undertook  to  collect  the  means  of  the  firm 
and  out  of  funds  so  to  be  realized  to  pay  the  debts.  This  did  not 
change  the  character  of  Merrill's  responsibility  from  principal  to 
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surety  in  the  debts,  nor  divest  him  of  his  interest  in  firm  assets 
remaining  in  his  partner's  hands,  but  was  simply  an  agreement 
by  which  when  fully  carried  out  he  might  be  relieved  of  re- 
sponsibility for  the  debts,  and  until  so  relieved,  the  debts  were  his 
own  as  well  as  Taylor's. 

It  seems  to  us  the  circuit  court  construed  the  transaction  as 
between  the  original  debtors,  and  S.  P.  and  J.  G.  Taylor,  and 
held  the  latter  two  to  be  the  sureties  of  both  the  others,  and  there- 
fore properly  perpetuated  their  injunction.  As  C.  J.  Taylor  has 
not  appealed  from  the  judgment,  we  do  not  decide  whether  the 
court  did  not  properly  regard  Merrill  as  a  surety  as  between  them ; 
he  having  signed  the  note  as  surety — ^with  C.  J.  Taylor's 
knowledge. 

Wherefore,  the  judgment  is  affirmed. 


Bramblett  &  Sortj  Winfrey,  for  appellant 
Baker,  for  appellees. 


James  A.  Gkidley  et  al  v  Susan  A.  Cbaigg  et  al. 

Adverse  Possession — ^Thirty  Tears  Occupancy — ^Paper  Title  not  Necessary. 
A  claimant  of  land  under  a  senior  patent  who  has  been  hi  possession 
constructiyely   for  more   than   thirty   years^  is   not   required  to   show 
actual  record  title,  in  defense  of  his  claim. 

Evidence— ArUtrators  Award  Competent  Testimony. 

In  a  suit  between  two  claimants  for  land,  where  the  vendor,  under 
whom  paintiffs  daim,  accepted  a  deed  to  ani  asserted  title  to  the  land, 
recognizing  the  boundary  as  fixed  by  arbitrators,  such  an  award  is  held 
to  be  competent  evidence  to  establish  title. 

Lands  and  Conveyances— Adverse  Possession— Boundaries. 

The  possession  of  land  under  an  older  patent,  oonstructively  puts 
the  party  in  possession,  up  to  the  patent  boundaries  ,whieh  oonstruotive 
possession  cannot  subsequently  be  ousted  under  a  junior  patent  only 
by  actual  enclosed  possession. 

APPEAL  FROM  GALLATIN  CIECUIT  COUET. 

September  11,  1868. 


Gbidley  et  al  v.  Craigg  et  al,  579 

Opinion   cf   the   Court. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

Appellees  claiming  to  be  heirs,  devisees,  &c.,  of  William  Craigg, 
deceased,  and  claiming  under  him  and  under  a  patent  to  Adams 
Stevens,  dated  June  16,  1780,  brought  this  suit  to  recover  a 
specified  boundary  of  land  of  some  80  acres. 

A  patent  issued  May  27,  1786,  to  Littlebery  Mosely,  under 
which  appellants*  claim. 

The  two  patents-  seem  to  call  for  the  same  trees,  timber,  &c.,  on 
the  Ohio  river,  but  from  said  comer  the  elder  patent  calls  to  run 
south  22,  east  180  poles,  whilst  the  junior  patent  calls  to  run 
thence  south  10,  east  610  poles,  the  land  in  controversy  being  that 
between  these  two  conflicting  lines  when  run  according  to  the 
patent  calls. 

Appellees  and  those  under  whom  they  claim  have  had  actual 
possesison  of  the  Steven's  survey  at  least  since  the  year  1817,  and 
Thomas  Craigg  who  first  entered  on  it  claimed  even  above  the 
line  running  from  the  Buckeye  comer,  common  to  both  surveys, 
south  22,  east,  and  this  caused  a  suit  between  him  and  Abejak 
North  which  resulted  in  North's  favor  and  limited  Craigg's  claim 
to  said  line,  but  this  was  not  the  land  now'  in  controversy,  as  it 
lays  below  said  line. 

As  early  as  the  year  1824,  a  suit  was  pending  between  Thomas 
Craigg  and  Wade  Mosely  as  to  the  boundary  of  these  Stevens 
and  Mosely  surveys  and  was  referred  to  the  arbitrament  of  Henry 
Davidge  and  Samuel  Todd  who  on  November  16,  1824,  awarded 
that  the  Stevens  survey  should  run  south  22  east  from  the  said 
Buckeye  comer,  and  that  Mosely  surrendered  the  land  up  to  said 
line  and  pay  his  costs,  which  was  made  the  judgment  of  the  court 
And  on  the  sixth  of  the  following  December  Abejak  North  ac- 
cepted from  K.  H.  L.  Mosely  as  agent  of  Wade  Mosely,  a  deed 
for  the  land  claimed  by  him,  in  which  the  line  as  established  by 
said  arbitrators  was  recognized  and  called  for  as  a  boundary. 
Gridley  claims  under  North.  There  is  no  title  paper  connecting 
appellees  with  the  patentee  Stevens,  nor  is  this  supplied  by  the 
other  evidence.  Nor  is  the  appellant  by  paper  title  or  other 
evidence  connected  with  the  patentee  Littleberry  Mosely.  This 
suit  was  brought  in  the  year  1863,  therefore  more  than  thirty 
years  possession  was  made  out  by  appellees  and  those  under  whom 
they  claim,  under  the  Stevens  patent,  hence  they  are  entitled  to 
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the  benefit  of  that  patent  without  connecting  themselves  by  paper 
ti'tle  with  it. 

As  Abijak  Xorth,  under  whom  appellants  claim,  asserted  title 
under  Wade  Mosely  and  accepted  a  deed  from  him  recognizing 
the  line  fixed  by  the  arbitrators  in  the  suit  between  him  and 
Thomas  Craigg,  we  regard  said  award  and  the  judgment  of  court 
thereoYi  as  competent  evidence,  especially  under  the  issue  in  this 
case.  Plaintiffs  set  out  with  particular  precision  the  abutals 
of  the  land  claimed  by  them  and  for  which  they  sued,  averring 
title  in  themselves,  defendants  in  their  answer  simply  controvert 
the  title  of  said  land  being  in  the  plaintiffs,  but  aver  that  it  is  in 
them,  no  issue  as  to  the  abutals  of  the  land  in  controversy  is  made, 
but  simply  the  title. 

There  seems  to  be  no  conflicting  evidence  as  to  this  land  being 
within  the  calls  of  the  Stevens  patent,  hence,  instruction  Xo.  9 
asked  by  appellant  and  refused  by  the  court  was  merely  abstract. 

The  evidence  authorized  the  jury  to  believe  that  the  line  south 
22  east  from  the  Buckeye  corner,  on  the  Ohio  river,  had  been 
recognized  and  acted  on  as  the  boundary  between  the  Stevens  and 
Mosely  surveys  by  those  in  possession  and  claiming  the  land  under 
the  respective  patents  down  to  within  some  six  or  eight  years  be- 
fore the  bringing  of  this  suit. 

The  will  of  Thomas  Craigg  to  his  son  Willis  Craigg,  the  testator 
of  appellees,  is  not  in  the  record,  but  Thomas  Ross  proves  the 
devise  to  Willis  and  his  brother  Frank  and  their  subsequent  di- 
vision which  was  not  objected  to  and  is  amply  sufficient,  at  least 
after  verdict. 

Thomas  Craigg's  deed  from  Alex  Stevens  is  dated  as  far  back 
as  the  year  1806,  and  connected  with  his  long  possession  and  those 
claiming  under  him  and  after  the  records  of  this  court,  where 
a  deed  from  Adam  Stevens  to  him  may  have  been  recorded, 
has  been  twice  destroyed  by  fire,  it  would  be  unreasonable  to 
require  documentary  evidence  of  title. 

The  possession  under  an  elder  patent  constructively  puts  the 
party  in  possession  up  to  the  patent  boundaries,  which  con- 
structive possession  cannot  subsequently  be  ousted  under  a  junior 
patent  only  by  actual  enclosed  adverse  possession.  There  is  no 
such  thing  as  constructive  subsequent  adverse  possession  under 
a  junior  patent  to  the  previous  constructive  possession  imder  an 
elder  patent. 
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We  see  no  error  in  granting  or  refusing  instructions,  wherefore, 
the  judgment  of  recovery  is   affirmed. 

Stevenson  &  Myers,  WinsloWj  for  appellants. 

Landrarn,  Scott,  for  appellees. 


David  N.  Williams  v.  John  A.  Caeteb  &  Brother. 

Sale    of  ,Brandy— Acceptance    of    Proceeds,    Though    Sale    Unauthoxised— 
Waiver 

Brandy,  which  had  been  ordered  by  the  owner  to  be  shipped  to  him, 
but  sold  instead,  and  a  statement  of  account  rendered,  with  the  sale 
price  of  the  brandy  entered  thereon,  and  not  objected  to,  cannot  be 
claimed  on  account  of  non-delivery,  or  an  advance  later  in  price.  The 
acceptance  of  the  bill  of  sale,  will  be  held  to  be  a  confirmation  and 
waiver  of  any  claim  for  non-shipment. 

appeal  from   JEFFERSON   CIRCUIT   COURT,  O.  P. 
September  18,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

The  brandy,  which  is  the  subject  of  this  controversy,  was  sold 
the  latter  part  of  June,  1862,  and  this  action  was  not  brought 
till  the  29th  of  June,  1865,  three  years  after  the  sale,  which 
would  seem  to  be  an  acquiescence  in  the  disposition  of  it,  al- 
though appellant  had  just  before  the  sale  ordered  it  to  be  shipped 
to  him;  moreover  in  his  letter  under  date  of  July  3rd,  1862,  he 
wrote  to  api)ellees  for  an  account  of  the  sales,  and  a  statement 
of  the  balance  of  his  indebtedness  to  them,  after  the  credit  of 
the  price  of  the  brandy  was  entered,  which  he  promised  to  ar- 
range, and  did  pay  shortly  thereafter  without  objecting  to  the 
sale,  or  claiming  to  be  entitled  to  a  greater  credit  for  the  brandy, 
than  the  price  for  which  it  was  reported  to  him  to  have  been 
sold,  this  acceptance  of  the  credit  for  the  proceeds  was  a  con 
firmation  of  the  sale,  and  a  waiver  of  any  claim  he  might  other- 
wise have  had  against  appellees  for  a  failure  to  ship  the  brandy 
to  him,  according  to  instructions,  or  an  unauthorizecj  sale  of  it. 
36 
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Again  no  bill  of  exceptions  is  presented  in  the  record,  and  this 
court  cannot  assume  that  the  judgment  was  unauthorized  by 
the  evidence. 

No  errors  are  pointed  out  or  perceived  in  the  determination 
of  any  legal  proposition  involved. 

Wherefore,  the  judgment  is  affirmed, 

James,  for  appellant, 
Gibson,  for  appellee. 


William  S.  Gbeen  v.  Bebiah  McGoffin. 

Option  of  Parchase-^Rigfat  of  Holder  to  Sesdnd. 

One  who  directs  an  investment  in  a  speculative  enterprise  most  eleot 
the  option  of  purchase  within  a  reasonable  time.  The  conventional 
reservation  of  an  option  to  reject  the  purchase  cannot  be  reasonably 
interpreted  so  as  to  allow  him  an  indefinite  time  to  accept,  which  would 
give  him  the  injust  advantage  of  holding  the  interest  so  long  as  it  was 
in  value,  and  repudiate  it  if  it  should  depreciate. 

APPEAL    FROM    JEFFERSON     CIRCUIT     COURT.     CHY. 
September  26,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

McGoffin  having  vested  the  $2,500  in  the  purchase  of  l-36th 
of  LaCrescent  City  and  had  the  right  transferred  to  Green  on 
the  books  kept  for  that  purpose  by  the  company  of  stockholders, 
thereby  fulfilled  the  trust  he  had  undertaken  to  make  on  invest- 
ment. Green,  when  notified  of  the  investment  as  made,  seemed 
to  approve  it  and,  though  for  more  than  a  year  after  such  notifica- 
tion he  could  have  sold  his  interest  for  considerably  more  thsn 
cost,  he  preferred  to  retain  it  as  an  excellent  speculation.  Aftei 
all  this  it  was  too  late  for  him  to  renounce  the  investment  and 
claim  a  restitution  of  the  $2,500.  The  conventional  reservation 
of  an  option  to  do  so  cannot  be  reasonably  interpreted  so  as  to 
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allow  him  an  indefinite  time  for  an  election  which  would  have 
given  him  the  unjust  advantage  of  holding  the  interest  as  long 
as  it  rose  in  value  and  the  right  to  repudiate  it  if  it  should  ever 
become  worthless  or  depreciated  below  par.  He  had  a  right 
to  elect  at  any  time  before  confirmation.  But  after  he  chose  to 
approve  his  locits  in  quo  was  gone. 

Consequently  having  attempted  repudiation  too  late  he  has 
no  right  to  enforce  restitution. 

Wherefore,  the  judgment  dismissing  his  petition  is  aflSrmed. 

Barrett  &  Roberts,  for  appellant. 
Bullitt,  for  appellee. 


J.  R.  Phillips  v.  R.  Chbistmas. 

Bill  of  Exceptions— Filing  of  Same— Nunc  Pro  Tunc. 

A  bill  of  exceptions,  filed  some  four  months  after  an  order  of  court 
granting  leave  to  file  same  October  26,  1867,  and  "time  until  Saturday 
next  is  given  to  file  a  bill  of  exceptions,"  on  February  29,  1868,  leave 
is  given  to  "withdraw  bill  of  exceptions  filed  in  case  No.  1703,  and  file 
in  this  case,"  and  again  on  March  7,  the  court  granted  leave  to  file 
same  "in  this  case  nunc  pro  tunc  as  of  November  1867/'  is  held  to  be 
two  late  under  any  view  of  the  case. 

APPEAL    FROM    JEFFERSON    CIRCUIT    COURT.      C.    P. 
September  23,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

There  is  no  possible  right  in  which  the  bill  of  exception,  con- 
taining the  evidence  in  this  case  can  be  regarded  consistent  with 
the  Code  of  Practice  and  the  adjudications  of  this  court.  The 
motion  for  a  new  trial  was  overruled  October  26,  1867,  and 
"time  until  Saturday  next  is  given  him  to  file  bill  of  excep- 
tions." February  29th,  more  than  four  months  afterwards,  ap- 
pellant moved  for  leave  to  withdraw  the  bill  of  exceptions  filed 
in  case  No.  1703  and  file  it  in  this  case.  March  7th,  the  court 
granted  leave  to  file  the  bill  of  exceptions,  which  had  been  im- 
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properly  filed  in  Iso.  1703  "in  this  case  Nunc  pro  tunc  as  of 
November,  1867/' 

So  that  even  this  nunc  pro  tunc  filing  was  28  days  too  late 
under  any  view  of  the  case.  It  is  not  however  intended  to  de- 
cide the  validity  of  such  order  had  it  been  filed  as  of  the  right 
time.  There  being  no  bill  of  exceptions  no  other  question  can  be 
adjudicated.     Wherefore,  the  judgment  is  afiirmed  with  damage. 


Wood  &  Bernard,  for  appellants. 
Bodley  &  Simrall,  for  appellee. 


M.  S.  Hancock^s  Adme.  t?.  0.  F.  Sandifee  et  al. 

Lien — ^Attachments — Return  hy  Clerk  to  Wrong  Court 

Lewis  &  Co.,  having  their  execution  returned,  no  property  found,  filed 
their  petition  in  equity  and  by  attachment,  enjoined  the  payment  to 
their  debtor  of  moneys  due  by  Hancock  &  Co.  The  clerk  made  the 
return  to  the  March  called  special  term  of  court,  instead  ot  the  regular 
June  term.  This  process  was  returned  executed  by  the  sheriff  April  25, 
and  subsequently  the  debtor  was  proceeded  against  aa  a  non-resident: 

Held,  that  a  lien  was  created  by  the  attachment,  prior  to  other  creditors 
whose  liens  were  filed  subsequent  to  the  filing  by  Lewis  &  Co. 

Attachment — Garnishment — ^Allowance  for  Attome]^  Fee. 

No  attorneys  fee  can  be  adjudged  against  a  garnishee,  who,  in  order  to 
protect  their  interest,  petitions  the  court  to  cause  all  creditors  seeking 
attachments,   to  interplead  in  any  one   action  against  them. 

Equitable    Proceeding— Judgment— Execution— Return    of    Nulla    Bona— No 
Bond  Required. 

In  an  equitable  action  on  a  judgment  and  return  thereon  of  nulla 
bona,  against  a  garnishee,  no  affidavit  or  attachment  is  necessary. 

Garnishee— Not  Liable  for  Costs. 

Unless  a  garnishee  resists  the  claim  against  them  in  an  equitable 
action  by  attachment,  no  costs  can  be  recovered  against  him,  especially 
where  the  litigation  is  prolonged  by  the  negligence  of  the  attaching 
creditors. 

APPEAL   FROM   HENDERSON    CIEOUIT    COUET. 
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Opinion  of  the  Court. 
September  27,  1868. 

Opinion  ok  the  Court  by  Judge  Williams  : 

A.  Lewis  &  Co.  having  a  return  of  no  property  found  on  exe- 
tion  against  G.  W.  Spenny,  filed  their  petition  in  equity  under 
section  474  Civil  Code,  averring  their  judgment  and  return  of 
nulla  bona  and  that  Hancock  &  Co.  owed  by  judgment  some  $350 
and  prayed  that  they  be  enjoined  from  paying  over  any  part 
thereof  to  Spenny,  and  that  it  be  appropriated  to  the  payment 
of  their  said  judgment  against  him,  the  object  of  said  suit  was 
also  endorsed  upon  the  summons  as  authorized  by  section  477 
Civil  Code. 

Subsequently  Sandifer  filed  his  petition  alleging  debts  against 
Spenny  enjoining  Hancock  &  Co.  from  paying  over  to  him  also 
attaching  the  debt. 

Lewis  &  Co.  had  process  to  a  different  county  against  Spenny, 
which  the  clerk  erroneously  made  returnable  to  the  March  called 
special  term  of  the  court  instead  of  to  the  regular  June  term 
fixed  by  law,  this  process  was  returned  executed  by  the  sheriff 
April  25,  after  the  return  day.  Subsequently  Spenny  was  pro- 
ceeded against  as  a  non-resident 

Sandifer  had  actual  service  against  Spenny. 

The  court  adjudged  an  appropriation  of  Spenny's  judgment 
against  Hancock  &  Co.  or  a  sufiiciency  to  Lewis  &  Co.  after 
which  Hancock  &  Co.  becoming  fearful  that  they  might  be  com- 
pelled also  to  pay  Sandifer  as  his  case  remained  undisposed  of, 
filed  their  petition  against  Spenny,  Lewis  &  Co.  and  Sandifer 
asking  that  they  be  compelled  to  interplead,  that  the  court  ad- 
judge who  had  the  prior  lien,  and  for  a  temporary  injunction 
until  these  matters  were  settled. 

The  court  on  final  hearing  erroneously  adjudged  that  Lewis 
&  Co.  got  no  lien  by  their  equitable  proceeding  and  that  Sandifer 
did,  consequently,  had  priority  and  appropriated  a  sufficiency  of 
Spenny's  judgment  against  Hancock  &  Co.  first  to  pay  Sandifer 
and  then  the  remainder  to  Lewis  &  Co.  and  perpetually  enjoined 
Lewis  &  Co.  from  collecting  their  first  judgment  against  Han- 
cock &  Co.  notwithstanding  which  the  court  allowed  to  Lewis  & 
Co.  an  attorney  fee  of  fifty  dollars  to  be  taxed  as  costs  against 
Hancock  &  Co.  making  them  pay  the  costs  of  their  successful 
litigation,  from  which  they  have  justly  appealed. 
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Whether  or  not  the  service  of  the  process  in  Lewis  &  Co.'s 
favor  against  Spenny  on  the  summons  erroneously  returnable 
to  a  special  called  term  of  the  court  not  recognized  by  law  should 
be  deemed  actual  service  and  whether  before  pronouncing  any 
judgment  for  Lewis  &  Co.  against  Hancock  &  Co.  a  bond  as. 
provided  by  section  440  Civil  Code  should  have  been  executed  to 
Spenny  cannot  now  be  adjudicated  by  this  court,  because  these 
matters  can  only  be  brought  here  by  an  appeal  from  that  judg- 
ment or  by  proceeding  to  open  the  judgment  as  provided  in  be- 
half of  non-residents  in  section  445  Civil  Code.  Until  reversed 
or  opened  and  retried  said  judgment  must  be  regarded  as  still 
in  force.  Unless  for  equitable  reasons  a  perpetual  injunction 
should  be  permitted  to  stand.  Lewis  &  Co.  obtained  a  lien  by 
virtue  of  their  equitable  proceedings  and  service  of  summons 
with  the  object  of  the  suit  endorsed  thereon  upon  Hancock  &  Co. 
by  virtue  of  section  477,  nor  was  an  affidavit  of  attachment  bond 
necessary  to  such  proceedings  as  provided  by  section  476,  this 
remedy  upon  judgment  and  return  of  nulla  bona  being  specially 
provided  for. 

Had  the  court  required  Hancock  &  Co.  to  pay  the  money 
owing  by  them  to  Spenny  into  court  they  would  have  been  ex- 
onerated from  all  liability  to  him  as  provided  by  section  244, 
but  no  such  order  was  made.  The  garnishee  can  only  be  sub- 
jected to  costs  upon  his  resistance  of  the  claim. 

Hancock  &  Co.  returned  endorsed  upon  the  summons  in  both 
Lewis  &  Co.  and  Sandifer's  case  that  they  owed  the  judgment 
which  Spenny  had  recovered  against  them ;  therefore,  making  no 
resistance  were  not  liable  for  costs,  and  as  this  litigation  was 
necessitated  by  the  negligence  of  the  attaching  creditors,  are  not 
liable  for  costs  in  it,  and  for  this  error  the  judgment  for  costs 
against  them  must  be  reversed. 

The  perpetual  injunction  in  their  favor  against  Lewis  &  Co. 
was  also  erroneous  for  the  reasons  herein  assigned,  and  it  must 
be  reversed  on  their  cross  appeal. 

Wherefore,  the  judgment  is  reversed,  both  on  the  appeal  and 
the  cross  appal  of  Lewis  &  Co.,  with  directions  for  further  pro- 
ceedings consistent  herewith.  Neither  party  will  be  allowed 
costs  against  the  other. 


Cissell  &  Vance,  for  appellant. 
Yeaman,  for  appellees. 


BeADFOED,  AdMB.,  BT  Ali  V.  KiBBY  ET  AL.  SB'S 

Opinion  of  tlie  Court. 


.  Thomas  Bbadfobd,  Admb.,  et  ai.  v.  Lloyd  W.  Kibby  et  al. 

Lands  and   Conveyances--Sale  to  Son  by  Father— Unpaid   Purchase  Price- 
Distribution. 

A  sale  of  land  by  father  to  son,  for  a  consideration,  only  a  small 
portion  of  which  is  ever  paid  by  ,the  son,  is  held  to  inure  to  the  bene- 
fit of  all  the  heirs  less  an  advancement  to  him,  equal  in  proportion  to 
that  each  of  the  other  children  may  have  received. 

Deeds— Acknowledgement  of  Payment  of  Purchase  Price  not  Conclusive. 

The  acknowledgement  of  payment  in  a  deed  of  conveyance  cannot  be 
held  to  be  conclusive,  but  is  subject  to  be  rebutted. 

Parent  and  Child— Contract  of  Child  to  Support  his  Parents— Consideration. 
A  conveyance  by  a  father  to  his  son  of  a  valuable  estate  in  consider- 
ation of  his  giving  them  a  support,  cannot  be  enquired  into  by  the 
other  children   after  the  death  of  the   parent,  no  complaint  by  them 
nor  the  other  heirs,  having  been  made  during  the  life  of  the  parents. 

Same — ^Fraud  and  Undue  Influence. 

Nor  can  a  plea  of  fraud  and  undue  influence  be  substantiated,  after 
submitting  for  more  than  eighteen  years,  whilst  the  son  was  supporting 
his  parents:  After  their  demise,  the  heirs  should  not  be  permitted 
to  attempt  the  vindication  of  their  injured  parents'  rights,  when  too  late 
to  do  them  any  good,  and  when  all  the  benefits  would  inure  to  them. 

Gifts — ^Parent  and  Child — ^Advancements.  « 

In  a  suit  for  restitution  by  some  of  the  heirs  against  a  son,  for  dis- 
tribution of  property  placed  in  his  hands  by  the  father,  each  of  the 
heirs  is  held  entitled  to  an  advancement  equal  to  the  largest  amount 
made  any  one  of  them  during  the  life  of  the  parent,  to  be  first  paid  to 
them  out  of  the  whole  estate. 

APPEAL    FBOM    PENDLETON    OIBCUIT    OOUBT. 
Efeptember  10,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

September  17,  1842,  the  decedent,  then  far  advanced  in  life, 
conveyed  his  tract  of  land  of  200  acres  in  Pendleton  county,  to 
his  son,  said  Lloyd  W.  Kirby,  reciting  a  consideration  of  $1,000 
paid.    And  by  deed  dated  one  day  thereafter  he  conveyed  to  said 
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Lloyd  his  slave  girl  then  about  18  years  old  and  all  his  personal 
property,  consisting  of  several  horses,  cattle,  corn,  hay,  &c.,  then 
on  hand,  and  growing  crop,  reciting  a  consideration  of  one  thou- 
sand dollars  paid,  and  a  covenant  on  the  part  of  Lloyd  to  sup- 
port the  vendor  and  his  wife  during  life,  they  being  his  parents. 

Lloyd  W.  Kirby  was  a  young  man  then  about  arriving  at 
majority  and  single,  living  with  his  parents,  possessed  of  but 
little,  if  any,  property,  and  perhaps  no  cash  means,  for  even  the 
small  debts  he  paid  for  his  father  were  permitted  to  run  some 
of  them  for  several  years  and  coerced  by  legal  process. 

The  old  man  had  advanced  his  two  older  sons  and  married 
daughter,  but  his  youngest  daughters,  one  of  whom  were  still 
unmarried,  and  Lloyd  had  not  been  advanced. 

Lloyd  W.  Kirby  attempts  to  explain  how  he  paid  the  valuable 
consideration  set  out  in  the  two  deeds,  but  has  only  shown  a  few 
hundred  dollars  so  paid,  even  considering  the  notes  exhibited  by 
him  as  his  father's  obligations  to  others  of  subsequent  date  to 
said  deed.  His  mother  lived  some  nine  years  after  the  execu- 
tion of  those  deeds  "and  his  father  some  eighteen. 

In  the  year  1864,  Bradford,  as  administrator,  and  those  chil- 
dren who  had  not  been  advanced,  filed  this  suit  setting  up  fraud 
and  undue  influence  on  the  part  of  the  vendee  over  the  vendor, 
and  that  also  that  Lloyd  had  executed  an  obligation  to  convey 
the  slave  and  her  increase  at  the  death  of  his  parents  to  his 
unadvanced  sisters,  and  pay  them  each  $100.  All  of  which  he 
controverted  in  his  answer.  The  court  having  dismissed  the  suit, 
the  plaintiffs  appeal. 

We  think  the  attempt  to  show  that  Lloyd  did  not  support  his 
father  and  mother  according  to  his  contract  and  duty  come 
abortively  too  late  after  both  parents  are  dead,  and  no  complaint 
by  them  in  their  life  time,  nor  on  the  part  of  the  other  children; 
filial  affection  during  the  parents  life  should  have  inspired  an 
interposition  on  the  children's  part  rather  than  a  desire  for  gain 
since  their  death. 

'Not  can  the  plea  of  fraud  and  undue  influence  be  more  favor- 
ably regarded,  after  submitting  for  more  than  eighteen  years, 
whilst  Lloyd  was  supporting  his  parents;  when  nature  has  re- 
moved this  burden  from  his  shoulders,  they  should  not  now  be 
permitted  to  attempt  the  vindication  of  their  injured  parents' 
rights,  when  too  late  to  do  them  any  good,  and  when  all  the 
benefits  must  inure  to  the  plaintiffs. 
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But  it  is  apparent  from  the  deed  that  James  Kirby  did  not 
intend  the  land  as  a  gift  to  his  son,  but  conveyed  it  for  the  val- 
uable consideration  of  one  thousand  dollars,  nor  did  he  intend 
to  convey  all  his  personalty  to  his  son  for  the  payment  of  the 
Southgate  debt  on  the  support  of  himself  and  wife,  but  for  a 
valuable  consideration  beside  of  $1,000,  the  deed  express  pay- 
ment in  full,  but  it  is  just  as  apparent  that  this  consideration  of 
one  thousand  dollars  in  each  deed  never  has  been  paid;  Lloyd 
was  not  able  to  pay  it,  never  did  pay  it,  but  if  he  did  he  got  it 
again  from  his  father  as  he  was  virtually  his  father's  custodian, 
his  father  lived  with  him  and  he  controlled  the  old  man. 

There  is  a  strong  and  perceptible  reason  why  the  old  man 
should  desire  to  retain  two  thousand  dollars,  or  thereabouts,  that 
his  unprovided  for  daughters  should  have  something  like  an 
equal  advancement  with  his  other  children. 

The  tract  of  land  and  personalty  after  paying  the  Southgate 
debt,  supporting  the  old  people  and  paying  the  two  thousand  dol- 
lars would  make  Lloyd  an  advancement  equal  to  any  of  the 
other  children,  hence  the  old  man's  desire  to  have  two  thousand 
dollars  as  a  valuable  consideration,  he  then  owed  only  a  few 
small  debts  amounting  at  most  to  but  a  few  himdred  dollars,  he 
must  have  known  that  his  personalty  was  much  more  than  ample 
to  pay  these. 

If  there  was  any  writing  executed  to  him  by  Lloyd  it  has  been 
doubtless  lost  or  misplaced;  a  lapse  of  eighteen  years  imder  the 
circumstances  afforded  ample  opportunity  for  this,  but  it  is  prob- 
able none  was  executed,  as  the  consideration  set  out  in  the  deed 
was  likely  deemed  by  him  sufficient  for  this  purpose. 

The  acknowledgement  of  payment  in  a  deed  of  conveyance 
has  never  been  held  conclusive,  but  subject  to  /be  rebutted,  and 
its  payment  is  irebutted  in  this  case. 

The  property  at  the  time  conveyed,  was  worth  near  six  thou- 
sand dollars,  therefore,  after  payment  of  two  thousand  dollars 
and  retaining  one  thousand  dollars  for  an  equal  advancement, 
Lloyd  would  get  some  three  thousand  dollars  for  the  support  of 
his  parents,  and  this  too  in  advance,  and  beside  be  entitled  to 
their  aid. 

This  specific  view  was  not  presented  to  the  court,  but  the 
petition  denies  the  payment  of  the  consideration  and  prays  for 
general  relief. 
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Lloyd  attempted  to  account  for  the  payment  of  the  considera- 
tion, but  mainly  failed,  only  showing  at  best  the  payment  of  a 
few  hundred  dollars. 

When  the  unpaid  part  of  this  two  thousand  dollars  is  collected 
from  Lloyd  the  administrator  must  distribute  it  according  to  law^ 
first  paying  those  who  have  not  been  advanced  equally  with  those 
who  have,  and  Lloyd  should  be  deemed  as  having  an  advance- 
ment equal  to  the  most  favored  of  his  brothers  and  sisters. 

As  the  relation  between  Lloyd  and  his  father,  when  the  nature 
and  objects  of  the  conveyances  are  considered,  should  be  regarded 
as  that  of  high  confidence  and  of  trustee  for  him  and  his  un- 
advanced  children,  though  not  strictly  legally  so,  yet  no  statute 
of  limitations  or  other  limitations  should  obstruct  the  collection 
of  this  debt 

Wherefore,  the  judgment  dismissing  appellant's  petition  is  re- 
versed, with  directions  to  the  court  below  to  refer  the  case  to  a 
master  to  ascertain  how  much  of  the  consideration  set  out  in  said 
deeds  of  one  thousand  dollars  each  has  been  paid,  and  to  permit 
either  party  to  introduce  further  evidence  as  to  their  point,  and  to 
adjudge  against  Lloyd  W.  Kirby  any  impaid  balance. 


Ireland  &  Duncan,  for  appellants. 
Records,  for  appellees. 


Joseph  Chipman  v.  N.  D.  Shane. 

Contracts  for  Purchase  of  Personal  Property— Rescission  for  Fraud— Tender. 
It  being  the  duty  of  a  vendor  of  a  horse,  to  disclose  to  a  purchaser 
its  true  condition,  when  asked  as  to  the  soundness,  and  the  vendee, 
upon  discovering  the  fraud  and  misrepresentation,  made  a  tender  of 
the  horse  and  money  back,  the  vendor  cannot  be  held  to  complain  of 
an  enforced  rescission  of  the  contract. 

APPEAL  FBOM  BEAOKEN  OIECUIT  OOUET. 

June  22,  1868. 

The  instructions  referred  to  in  the  opinion  of  the  court  are  as 
follows,  to  wit: 
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For  plaintiff :  "If  the  jury  believe  from  all  the  evidence  in  this 
cause  that  the  plaintiff  and  defendant  traded  horses  and  each  de- 
livered to  the  other  the  animals  so  traded,  and  that  the  defendant, 
without  the  knowledge  and  consent  of  plaintiff,  took  from  the  pos- 
session of  plaintiff  his  mare,  then  they  will  find  for  plaintiff,  and 
in  their  verdict  ascertain  and  fix  the  amount  claimed  in  the  peti- 
tion." 

Kef  used  for  defendant:  "If  the  jury  believe  from  all  the  evi- 
dence that  the  plaintiff  and  defendant  traded  horses,  and  plaintiff 
at  the  time  of  the  trade  fraudulently  represented  the  horse  to  be 
sound  and  a  good  plow  horse  to  defendant,  he  knowing  him  to  be 
unsound  and  incapable  of  doing  good  service  as  a  plow  horse,  and 
the  horse  was  unsound  and  not  a  good  plow  horse,  and  defendant 
tendered  back  the  horse  and  money  in  a  reasonable  time,  he  had 
a  right  to  reclaim  his  mare,  and  they  must  find  for  defendant." 

From  a  verdict  and  judgment  for  plaintiff,  defendant  appeals. 

Opinion  of  the  Couet  by  Judge  Peters: 

If  it  were  not  the  duty  of  appellee  to  disclose  to  the  appellant 
the  true  condition  of  the  horse  which  he  exchanged  with  him  for 
the  marQ,  knowing,  as  he  did  ,that  he  was  unsound,  and  of  no  value, 
he  is  without  legal  excuse  for  affirming,  when  appellant  asked  him 
if  he  was  a  good  plow  horse,  that  he  was.  He  was  weak  in  the  ' 
back,  or  loins  as  the  evidence  shows,  and  could  not  be  used,  as  a 
plow  horse,  nor  for  any  other  service,  on  that  account.  For  the  mis- 
representation, and  fraud  therefore  of  appellee,  appellant  was  en- 
titled to  a  rescission  of  the  contract,  having  tendered  the  horse  and 
money  back  so  soon  as  he  discovered  the  fraud.  Consequently  the 
instruction  which  was  given  on  motion  of  appellee,  was  erroneous. 
And  the  one  asked  by  appellant  should  have  been  given. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  set  aside  the  verdict,  and  award  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Menzies  and  Furber,  for  appellant. 
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J.  B.  Alexandeb  &  Co.  V.  Wabren  Tobin. 

Instructions —  Action  on  Open  Account. 

In  a  suit  against  the  firm  of  Alexander  &  Ck>.,  for  the  proceeds  of 
the  sale  of  tobacco,  their  correspondent  having  remitted  the  pro- 
ceeds to  the  credit  of  the  firm  of  Jo.  B.  Alexander  &  Co.,  of  the  same 
town,  an  instruction  "that  any  one  or  more  of  the  members  of  said  firm 
of  Alexander  &  Co.,  had  a  right  to  direct  the  mode  of  transmitting  the 
proceeds  of  the  tobacco  to  them,  and  if  Kirkpatrick  &  Co.,  in  good  faith 
transmitted  the  proceeds  to  their  correspondent,  believing  the  letters 
from  Jo.  B.  Alexander  &  Co.,  was  the  firm  of  Alexander  &  Co.,  without 
knowledge  that  there  were  two  firms  different  in  their  constituent 
members,  the  transmission  would  bind  all/*  is  held  to  be  a  proper  con- 
struction of  the  law. 

Same. 

And  the  following  instruction  was  properly  refused;  "that  a  pay- 
ment by  Kirkpatrick  &  Co.,  on  the  order  of  Jo.  B.  Alexander  &  Co., 
did  not  bind  the  firm  of  Alexander  &  Co.,  although  such  order  was 
understood  and  acted  upon  by  Kirkpatrick  &  Co.,  as  the  order  of  Alex- 
ander &  Co.,  of  whom  said  Jo.  B.  Alexander  and  Baker  were  members." 

December  I,  1868. 


Opinion  of  the  Couet  by  Judge  Hardin  : 

APPEAL   from   CUMBERLAND   CIRCUIT    COURT^ 

There  were  two  firms  in  business  at  Burksville,  Kentucky,  in 
which  J.  B.  Alexander  was  a  partner.  One  of  them  was  the  firm 
of  Alexander  &  Co.,  dealers  in  tobacco,  composed  of  said  J.  B. 
Alexander,  K.  E.  Cross,  J.  M.  Boles  and  G.  F.  Baker;  and  the 
other  was  composed  of  said  J.  B.  Alexander  and  G.  F.  Baker,  re- 
tail dry  goods  merchants,  doing  business  in  the  name  and  style 
of  J.  B.  Alexander  &  Co. 

This  action  was  brought  by  the  appellee  against  said  firm  of 
Alexander  &  Co.,  for  the  sum  of  $176.67,  proceeds  of  two  hogs- 
heads of  tobacco  forwarded  by  the  defendants  for  the  plaintiff  to 
New  Orleans  for  sale  and  there  sold  by  Kirkpatrick  &  Co.,  cojn- 
mission  merchants,  who  as  directed  by  a  letter  signed  "Jo  B. 
Alexander  &  Co.,"  dated  at  Burksville,  Ky.,  July  20,  1862,  placed 
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the  sum  to  their  credit  with  Messrs.  W.  P.  Converse  Tyler  &  Co., 
New  York. 

A  trial  of  the  case  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  this  appeal  is  prosecuted. 

The  court  instructed  the  jury  that  any  one  or  more  of  the  mem- 
bers of  said  firm  of  Alexander  &  Co.  had  a  right  to  direct  the  mode 
of  transmitting  the  proceeds  of  the  tobacco  to  them,  and  if  Kirk- 
patrick  &  Co.  in  good  faith  transmitted  the  proceeds  of  the  tobacco 
to  Converse  Tyler  &  Co.  believing  that  the  letters  of  Jo  B.  Alex- 
ander &  Co.  were  from  the  firm  of  Alexander  &  Co.  and  without 
knowledge  that  there  were  two  firms  different  in  their  constituent 
members,  the  transmission  of  the  proceeds  to  Converse  Tyler  &  Co. 
would  bind  all  the  defendants. 

And  the  court  refused  to  give  the  jury  several  instructions  to 
the  effect  that  a  payment  by  Kirkpatrick  &  Co.,  on  the  order  of 
Jo  Alexander  &  Co.,  did  not  bind  the  firm  of  Alexander  &  Co., 
although  such  order  was  understood  and  acted  upon  by  Kirk- 
patrick &  Co.,  as  the  order  of  Alexander  &  Co.  of  whom  said  Jo 
B.  Alexander  and  Baker  were  members. 

Whether  these  rulings  were  correct  or  not  is  the  principal  ques- 
tion to  be  determined  on  this  appeal. 

It  seems  to  us  the  ruling  of  the  court  was  not  erroneous.  It 
cannot  be  controverted  that  any  one  of  the  firm  of  Alexander  & 
Co.,  might  bind  his  associates  by  directing  the  manner  of  remitting 
or  disposing  of  the  proceeds  of  the  tobacco,  and  if  the  letter  to 
Kirkpatrick  &  Co.  was  written  by  a  member  of  that  firm,  although 
not  precisely  in  the  firm  name,  yet  so  as  to  be  understood  and 
acted  upon  by  Kirkpatrick  &  Co.  as  the  authoritative  order  of 
Alexander  &  Co.,  and  they  did  so  understand  and  act  upon  it, 
such  authority  was  sufficient  to  bind  said  firm  of  Alexander  &  Co. 
as  if  given  in  their  proper  name. 

Wherefore,  the  judgment  is  affirmed. 

Bramblett  &  Son,  for  appellant. 
James,  for  appellee. 
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of   tke  Cooxt. 


F.  IL  HuoHZS  v.  Jacob  Lexber. 


I  Fee 

A  win  eowreyJBg  u  csUte  to  a  wife  ''m^  tke  kdxB  of  her  body/* 
eoBstmethreij  imports  a  fee  ampltt  title  la  her,  mad  a  preheiifr  froB 
her  win  hold  a  fee  nmi^e  infccxest  ladrff  lahle  bj  her  hsae. 

AFP£AL  FBOM  OIJ>HAM  CIKCnT  GOUST. 
October  16^  18S& 
OPKTIOJr  OF  THE  COCBT  BY  JuDGE  EOBERTSO^  : 

Bulware's  will  and  the  oanveyance  by  Price  to  Mrs.  Griffith,  and 
"the  heirs  of  her  body,"  pursuant  to  that  will,  constructively  import 
a  fee  simple  title  in  her.  And  consequently  the  purchaser  of  her 
title  will  hold  a  fee  simple  interest  indef easable  by  her  issue. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

DeHaven,  far  appellant. 
Carroll,  for  appellee. 


R.  Leb  Crawporp  r.  TV.  J.  Clark. 

BiUf  and  Votei— Fraudulent  Sale  to  Hinder  and  Delay  Creditors. 

Two  notes  were  given  to  Benton,  by  A.  M.  and  Z.  C.  MerrilL  Benton 
then  placed  both  notes  in  the  hands  of  Richardson  for  collection  sad 
then  assigned  the  receipt  of  Richardson  to  Crawford.  In  the  absenee 
of  proof  of  a  valid  sale  for  a  valuable  consideration,  or  a  satisfactory 
explanation  as  to  the  different  transfers,  it  is  held  that  creditors 
of  Benton  could  attack  the  attempted  collection  of  the  notes  by 
Crawford,   as   having  been   transferred  to   defraud   creditors. 

APPEAL  FEOM  ESTILL  CIRCUIT   COTJBT.  : 

June  6,  1868. 

Opinion  of  the  Couet  by  Judge  Robertson: 
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Benton,  as  first  and  principal  defendant,  being  party  to  the 
issue  and  apparently  interested  therein  was,  as  adjudged  by  the 
circuit  court,  incompetent  as  a  witness  for  his  volunteer  co-deft 

The  execution  of  A.  M.  Merrill's  note  to  Benton  in  discharge  of 
Z.  C.  Merrell's  note  to  him,  and  also  of  Z.  C.  Merrell's  note  to 
Townsend  implied  prima  facie,  that  Benton  then  owned  both  of 
those  notes.  Townsend  neither  offered  to  become  a  party  nor  was 
apparently  a  necessary  party  to  this  suit,  attaching  the  compre- 
hensive note  to  Benton  as  his  own  exclusive  property,  and,  without 
proof  that  the  appellant,  R.  L.  Crawford,  held  a  beneficial  interest 
in  it,  he  had  no  right  to  intervene  as  a  party.  Even  Benton's  re- 
jected deposition  would  not,  if  admitted  as  competent,  prove  that 
Z.  C.  Merrell's  note  to  Townsend  was  executed  through  mistake 
to  him  alone,  nor  why  it  was  so  executed,  if  Crawford  was  equally 
interested  as  joint  owner  of  the  consideration  of  it,  nor  would  it 
show  satisfactorily  why  Benton  was  in  possesion  of  the  note  to 
Townsend,  nor  why,  so  soon  after  his  delivery  of  that  note  as 
well  as  Z.  C.  Merrell's  note  to  himself  to  Richardson  for  collection, 
he  assigned  to  Crawford  Richard's  receipt  to  him  for  both  notes. 
He  does  not  state  that  he  sold  those  notes  to  Crawford  or  received 
from  him  a  valuable  consideration,  for  that  assignnient. 

Xor  does  either  Benton  or  Richardson  attempt  to  explain  why 
Benton  thus  assigned  Townsend's  interest,  nor  wtiy,  after  the  as- 
signment, A.  M.  Merrell's  note  for  the  amount  of  both  notes  was 
executed,  not  to  Crawford,  but  to  Benton,  if  Crawford,  and  not 
Benton,  was  the  beneficial  owner  of  all.  Nor  is  there  any  explana- 
tion of  Benton's  urgent  attempt  to  collect  the  amount  of  A.  M. 
Merrell's  note  about  the  time  of  the  lis  mote  in  this  case. 

Altogether  it  seems  quite  clear  to  us  that  Crawford  has  no  just 
cause  to  complain  of  the  decree  subjecting  A.  M.  Merrell's  note  to 
Benton  to  the  payment  of  Benton's  debt. 

Wherefore,  the  judgment  is  affirmed. 


Bumam,  for  appellant. 
Cardwellj  for  appellee. 
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Samuel  Hull  v.  Amos  Bassett  et  al. 

Pleading— Answer— Variance  between  Allegations  and  Written  Contract. 

An  answer,  alleging  that  by  an  oral  stipulation,  (inconsistent  with 
the  written  memorial  of  the  contract  sued  on)  the  sale  was  to  be  void 
if  the  owners  of  a  remainder  should  refuse  to  relinquish  their  interest, 
without  proof  of  fraud  or  mistake  in  the  written  contract,  is  inad- 
missibble. 

Contract   of   Sale— Personal   Property— Binding   Consideration. 

A  purchaser  of  personal  property  in  which  there  is  a  remainder  life 
interest  to  others,  known  to  him  at  the  time,  though  the  sale  be 
attemped  absolute  with  general  warranty,  is  held  to  be  estopped  from 
denying  liability  on  a  note  given  for  the  purchase  price,  his  purchase 
of  the  life  estate  being  held  to  be  a  binding  consideration. 

Same— Action— Warranty. 

His  only  remedy  would  be  an  independant  action  against  the  vendor 

on  his  general  warranty. 

APPEAL  FROM   MASON    CIRCUIT   COURT. 
June  6,  1866. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  bill  of  sale,  though  peculiarly  ambiguous,  purports  a  sale 
of  the  absolute  title  to  Minerva  as  Basset's  slave  and  a  general  war- 
ranty of  such  title. 

It  appears  that,  at  the  time  of  the  sale,  the  vendee  (now  appel- 
lant) knew  the  status  of  the  title  to  be  a  life  estate  in  the  vendor 
Basset,  with  remainder  in  his  deceased  wife's  descendants,  two 
of  whom  were  infants,  and  some  others  married  women.  None 
of  these  were  parties  tq  the  sale,  which  implies  that,  on  the  pay- 
ment (a  year  after  its  date)  of  the  consideration,  they  were  to 
relinquish  their  title.  The  appellant  must  therefore  be  presumed 
to  have  known  that  all  he  got  by  his  purchase  was  the  appellee's 
life  estate  and  his  guaranty  of  the  remainder,  and  this  was  a  bind- 
ing consideration  commensurable  with  the  amount  of  the  note,  and 
left  no  ground  for  a  plea  in  bar  of  the  action  on  the  note,  or  for  any 
other  relief  than  an  independent  action  on  Basset's  warranty,  as  the 
only  remedy  for  a  refusal  by  the  owners  of  the  remainder  to  con- 
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firm  the  sale  whenever  a  confirmation  should  be  demanded  by  the 
appellant  And  there  is  no  proof  of  any  such  demand  and  refusal. 
There  is  therefore  no  proof  of  even  a  partial  failure  of  considera- 
tion or  of  fraud.  Nor  although  appellant  enjoyed  the  use  and 
retained  the  possession  of  Minerva  for  more  than  three  years  suc- 
ceeding his  purchase,  is  there  any  proof  of  an  offer  to  return  her, 
or  to  pay  any  portion  of  the  price,  or  even  hire. 

The  appellant  alleges  in  an  answer  that  by  an  oral  stipulation, 
inconsistent  with  the  written  memorial  of  the  contract,  the  sale 
was  to  be  void  if  the  owners  of  the  remainder  sLould  refuse  to 
relinquish  to  him  their  interest  But  such  a  defense,  either  par- 
tial or  total,  without  proof  of  fraud  or  mistake  in  the  ^vritten  con- 
tract is  inadmissible.  And  even  if  it  were  admissible,  it  would  be 
unavailing,  as  there  is  no  pretense  of  proof  of  demand  and  refusal. 

Wherefore,  the  judgment  for  the  whole  amount  of  the  note  for 
the  price  of  Minerva  is  approved  and  aflirmed. 


F.   M.    BOHANNANK  V.    W.    0.   MlLIJ3. 

Pleading — ^Answer — Set-offs. 

An  answer  setting  up  a  set -off  for  '"services  rendered,  cash  advanced, 
loaned,  etc./'  cannot  be  held  good  for  an  item  in  the  account  "for  board 
of  negro  boy."  The  "etc."  cannot  be  regarded  as  an  allegation  to 
anything. 

Attorney  and  Client— Continuance  of  Cause— Withdrawal  of  Attorney  from 
the  Case. 

Upon  calling  of  a  cause,  for  trial,  if  counsel  withdraws  and  has  his 
name  stricken  from  it,  it  is  the  duty  of  the  court  to  continue  the  action 
and  award  a  rule  against  plaintiff  to  prosecate  his  suit.  A  dealy  for 
Buch'rale  can  rarely  produce  injury  when  to  give  judgment  immediately 
upon  withdrawal  of  counsel,  is  fraught  with  great  danger  to  the 
dient. 

APPEAL    FBOM    JEFFBBSON    COUBT.    C.    P. 
September  19,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

The  allegations  of  the  answer  setting  up  an  off-set  and  asking 
87 
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judgment  over  are  for  "services  rendered,  cash  advanced,  loaned, 
kc."     In  the  account  filed  are  the  following  items,  which  con- 
stituted the  greater  part  of  the  claim  for  $314  set  up  as  the  off-set: 
Board  of  negro  boy  James  from  April  1,  1865,  to 

September  25,  1865 $178 

Board  for  negro  girl  Mat   30 

Making  an  aggregate  sum  of $208 

Whatever  may  be  said  of  the  imperfection  of  the  reply,  it  was 
not  more  so  than  th^  answer  and  set-off,  for  the  allegation  of  "serv- 
ices and  cash  advanced  and  loaned,"  could  not  authorize  a  recovery 
for  board;  the  "&c.,"  as  Lord  Coke  long  since  said,  "means  any- 
thing or  nothing,"  and  therefore  cannot  be  regarded  as  an  allega- 
tion as  to  any  thing. 

Strike  these  items  for  $208  from  the  set-off,  and  there  remains 
$106 — ^when  the  plaintiff  acknowledges  an  indebtedness  of  $120 
to  the  defendant,  showing  a  right  of  recovery  in  him  of  $14.  But 
as  a  jury  on  a  previous  trial  found  for  plaintiff  $131.60-100, 
which  the  court  set  aside  because  it  supposed  the  set-off  not  replied 
to,  overlooking  the  imperfection  of  the  answer,  and  as  on  the  call- 
ing of  the  cause  the  plaintiffs  counsel  had  their  names  stricken 
from  it,  the  court  should  have  continued  the  cause  with  a  rule 
against  the  plaintiff  to  prosecute  his  suit;  this  would  be  but  fair 
to  him  if  his  counsel  for  justifiable  cause,  unknown  to  him,  should 
abandon  the  case,  and  but  fair  to  the  court  to  ascertain  whether 
practitioners  in  his  court  for  an  unjustifiable  cause  or  censurable 
practice  has  adopted  such  a  course. 

A  delay  for  such  rule  can  rarely  produce  injury,  when  to  give 
judgment  immediately  upon  counsel's  withdrawal  from  a  case  is 
fraught  with  great  danger  to  the  client. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  with  leave  to  either  party  to  amend  and  perfect  their 
pleadings. 

Marshall  &  Clarke,  Harlan  &  Newman,  for  appellant. 

Mix,  for  appellee. 
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Lavinia  St.  John  v.  Mart  St.  John. 

DiYorce. 

A  divorce,  a  mensa  et  thoro,  where  the  proof  shows  that  though  for 
some  years  her  husband  had  been  habituaUy  drunk  and  had  treated  her 
cruelly,  yet,  within  the  statutory  period  of  five  years  before  institation 
of  her  suit,  hia  intemperance  waa  only  oooasionally  and  unaccompanied 
by  maltreatment,  neglect  or  essential  waste,  and  had  attempted  a  recon- 
ciliation and  restitution  of  conjugal  rights,  ia  hdd  to  be  all  that  the 
evidence  justifies. 

APPEAI.   FROM    LIVINGSTON    CIRCUIT    COURT.  ' 

September  14,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

It  seems  to  this  court  that,  by  the  decree  for  alimony  and  a 
divorce  a  mensa,  the  appellant  has  obtained  at  least  as  much  as 
the  record  authorized  her  to  claim  or  expect  Her  claim  to  a 
divorce  a  vinculo  is  not  satisfactorily  sustained ;  for,  though  for 
some  years  preceding  the  statutory  bar  of  five  years  before  the 
institution  of  her  suit,  the  appellee  seemed  to  have  been  habitually 
drunk  and  to  have  treated  her  cruelly,  yet  within  the  said  period 
of  five  years  it  seems  that  his  intemperance  was  only  occasional 
and  unaccompanied  by  maltreatment,  neglect  or  essential  waste; 
and  the  charge  of  settled  aversion  is  repelled  by  the  fact  that,  after 
she  left  him  contrary  to  an  agreement  to  continue  this  co-habita- 
tion, he  urged,  more  than  once,  a  reconciliation  and  restitution  of 
conjugal  rights  and  relations. 

Wherefore,  the  judgment  of  the  circuit  court  is,  on  her  appeal, 
affirmed. 

Bush  &  Bush,  for  appellant. 


600  Kentucky   Opinions. 

Opinion  of  the  Court. 


W.  E.    Ckowe  &  Co.  V.  H.  C.  Bkuce  &  Co. 

Bills  and  Notes— Action  on  Demand  Draft— Abatement— Premature  Suit— > 
Demarrer. 

In  an  action  on  a  demand  draft,  where  the  answer  avers  that  the 
time  of  payment  by  agreement  between  the  drawer  and  drawee,  had 
been  extended  some  four  months,  it  is  error  to  sostain  a  demurrer  to 
the  answer. 

Same. 

Such  a  mistake,  admitted  or  indisputably  proved,  would  have  entitled 
the  defendants  to  an  abatement  of  the  answer,  and* as  between  drawer 
and  drawee,  an  admissible  defense. 

APPEAL  FBOM  DAVIESS   CIRCUIT   OOTJBT.     C.   P   . 
October  18.  1868. 

Bruce  &  Co.  filed  their  petition  in  the  Daviess  circuit  court, 
seeking  recovery  on  a  bill  of  acceptance,  drawn  September  23, 
1867,  and  accepted  same  day  by  Crowe  &  Co.  Defendants  de- 
murrer being  over-ruled,  they  answered  alleging  in  bar  of  their 
action  that  Bruce  &  Co.  agreed  with  them  at  the  time  of  the  ac- 
ceptance of  the  bill,  that  they  should  have  four  months'  time  in 
which  to  make  payment,  and  left  the  acceptance  with  the  Deposit 
Bank  of  Ownsboro  for  convenience  of  defendants,  but  that  dis- 
regarding said  agreement,  the  acceptance  was  placed  in  an  attor- 
ney's hands  for  suit,  by  said  bank.  Plaintiffs  demurrer  to  said 
answer  being  sustained,  and  judgment  rendered  as  prayed  for, 
defendants  appeal. 

Opinion  of  the  Couet  by  Judob  Robeetson  : 

If,  as  averred  in  the  answer,  the  order  was  drawn  for  payment 
of  goods  bought  on  a  credit  of  four  months  and  that,  through  in- 
advertance  or  mistake,  the  credit  was  omitted  in  the  order  and  in 
thfc  anqualified  complaint  on  sight,  the  action  was  brought  prema- 
turely and  the  ap])ellee  was  not  entitled  to  interest.  Such  a  mis- 
take, if  admitted  or  indisputably  proved,  would  have  entitled  the 
appellant  to  an  abatement  of  the  action,  and  was,  as  between 
drawer  and  drawee,  an  admissible  defense. 
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The  circuit  court  therefore  erred  in  sustaining  the  demurrer 
to  the  answer  and  thereupon  rendering  judgment  for  principal 
and  interest. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Lindsey,  for  appellants. 

Weir,  for  appellees. 


Joseph  A.  Boone  v.  M.  P.  Clabkson. 

Statute  of  Limitationfl— Promise  to  Settle  Mutual  Accounts— Instructions. 
In  a  suit  on  account,  where  the  plea  of  limitations  is  filed  with  the 
answer,  a  refusal  of  the  court  to  give  an  instruction  for  the  defendant, 
that  a  promise  to  settle  mutual  subsisting  accounts  or  an  acknowledge- 
ment that  he  did  not  dispute  plaintiffs  account  but  that  he  had  a  larger 
aoooimt  against  him,  was  not  such  an  acknowledgement  as  would 
take  the  accounts  of  the  plaintiff  out  of  the  Statute  of  Limitations, 
is  held  to  be  erroneous 

Same— Express  Acknowledgment  of  the  Debt. 

In  order  to  take  a  case  out  of  the  Statute  of  limitations  an  express 
acknowledgment  of  the  debt,  as  a  debt  due  at  that  time  (coupled  with 
the  original  consideration),  or  an  express  promise  to  paj  it,  must  be 
proved  to  have  been  made  within  the  time  prescribed  by  the  statute. 

Same. 

This  rule  should  never  be  extended  beyond  its  letter,  and  there- 
fore none  but  an  express  acknowledgmeut  of  the  subsistence  of  the 
debt,  from  which  it  may  be  reasonably  inferred  that  the  party  making 
it,  intends  to  pay  the  debt,  will  be  sufficient. 

Exceptions  to  Instmctiona— When  Must  be  Made. 

Unless  an  objection  be  made  to  an  instruction,  when  it  is  offered, 
it  cannot  avail  an  appeal,. though  an  exception  be  taken  to  the  ruling 
of  the  court  when  the  instruction  was  given. 

Evidence— Jury  to  Determine  its  Weight— Peremptory  Instruction. 

Evidence  introduced  by  a  defendant  tending  to  prove  an  indebtedness 
of  the  plaintiff  on  the  accounts  relied  on  as  set-offs  should  be  sub- 
mitted to  the  jury,  that  they  may  detrmine  what  parts,  if  any,  or  how 
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much   of   the   accounts    had    been    proved,    and   not    by    a    peremptory 
instruction  limit  the  credits   to  the  admissions  in  the  reply. 
Limitation  of  Actions — Set-oS  and  Cross  Petition. 

A  set-off  being  a  substitute  for  a  cross  petition  ,and  as  to  the  time 
the  statute  began  to  run,  must  be  treated  as  brought  simultaneously 
with  the  original  action. 

APPEAL  FROM  GRAYSON  CIKOUIT  COURT. 
October  10«  1868.    ' 

Opinion  of  the  Court  by  Judge  Peters: 

Appellee  brought  three  actions  agains  appellant,  one  for  mer- 
chandise sold  by  himself,  and  two  others  as  the  surviving  partner 
of  two  firms  for  goods  and  wares  sold  him. 

To  all  three  of  which  appellee  pleaded  the  limitation  of  twelve 
months,  the  limitation  of  five  years,  and  an  account  as  a  set-off; 
and  in  appllee's  reply  he  relied  on  the  statute  of  limitations  as  a 
bar  to  the  set-off. 

The  three  actions  were  consolidated  and  heard  together,  and  re- 
sulted in  a  judgment  against  appellee  in  one,  and  judgments  in 
favor  of  him  in  the  two  other  actions,  and  of  these  two  judgments 
against  him  appellant  complains. 

The  first,  and  most  serious  difficulty  in  sustaining  the  judg- 
ments, grows  out  of  the  refusal  of  the  court  to  instruct  the  jury 
as  asked  by  appellant  in  instruction  No.  6,  In  the  following  lan- 
guage :  "That  a  promise  to  settle  mutual  subsisting  accounts,  is  no 
such  promise  as  above  indicated,  nor  is  an  acknowledgement  that 
he  did  not  dispute  Clarkson's  account,  but  that  he  had  a  larger 
account  against  Clarkson,  such  an  acknowledgement  as  would 
take  the  accounts  or  demands  of  plaintiff  out  of  the  statute  of  limi- 
tations." 

In  Bell  vs.  •  Eowland's  Admr.  Hardin  301,  the  rule  was  laid 
down  which  had  been  adhered  to  ever  since  in  this  state,  and  must 
govern  in  this  case,  which  is  "that  in  order  to  take  a  case  out  of 
the  statute  of  limitations,  an  express  acknowledgement  of  the  debt, 
as  a  debt  due  at  that  time  (coupled  with  the  original  consideration) 
or  an  express  promise  to  pay  it  must  be  proved  to  have  been  made 
with  the  time  prescribed  by  the  statute." 

This  rule  was  recognized  as  the  true  doctrine  on  the  subject  in 
the  later  case  of  Head's  Exr.,  &c.,  vs.  Manners  Admr.  e  /.  /. 
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Mar.  255,  in  a  well  considered  opinion  after  a  review  of  the  author- 
ities on  the  subject,  and  the  court  said  in  the  case  supra,  "This 
rule  has  however  been  strictly  applied."  It  has  never  been  ex- 
tended, and  never  should  be  extended  beyond  its  letter,  and  there- 
fore, none  but  an  express  acknowledgment  of  the  subsistence  of 
the  debt,  from  which  it  may  be  reasonably  inferred  that  the  party 
making  it,  intends  to  pay  the  debt  will  be  sufficient. 

In  view  of  Heston's  statements,  which  was  the  only  evidence  on 
the  subject  of  an  acknowledgment  within  the  limited  time,  the 
instruction  should  have  been  given. 

It  does  not  appear  th^t  when  appellee  asked  the  instruction 
given  at  his  instance,  that  appellant  objected  to  it,  and  therefore, 
although  an  exception  was  taken  to  the  ruling  of  the  court  when 
said  instruction  was  given,  still  as  the  objection  was  not  made  in 
the  first  instance  the  error  in  that  instruction  could  not  be  made 
available  for  reversal,  but  as  the  case  must  be  reversed  for  the 
error  already  noticed  in  refusing  to  give  instruction  No,  6.  It  is 
proper  to  remark  that  as  evidence  was  introduced  by  appellant  on 
the  trial  tending  to  prove  an  indebtedness  of  appellee  on  the  ac- 
counts relied  on  as  set-offs,  it  would  have  been  proper  to  submit 
that  evidence  to  the  jury,  and  let  them  determine  what  parts,  or 
how  much  of  the  accounts  had  been  proved,  and  not  by  a  per- 
emptory instruction  limit  the  credits  to  the  admissions  in  the 
reply. 

Next  It  is  insisted  that  the  plea  of  the  statute  of  limitations 
in  the  reply  of  appellee  is  not  good;  because  the  statute  ceased 
to  run  at  the  commencement  of  the  original  action,  and  not  at 
the  time  of  filing  of  the  reply.  In  this  case  perhaps  the  fact 
as  to  when  the  limitation  ceased  to  run  would  not  be  material. 
But  in  Hayes  vs.  Goodwin,  J/.  Met.  80,  this  court  held  that  the  set- 
off was  substituted  for  a  cross-action,  and  the  cross-action  is  to  be 
treated  as  brought  simultaneously  with  the  original  action,  con- 
sequently, the  limitation  ceased  to  run  at  that  time. 

For  the  error  suggested,  the  judgment  is  reversed,  and  the  cause 
is  remanded,  with  directions  to  award  a  new  trial,  and  for  further 
proceedings  consistent  herewith,  and  appelle  should  be  permitted 
to  amend  his  reply  if  he  should  offer  to  do  so. 


Cofer,  for  appellant. 
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Emily  Page  v.  Thomas  H,  CRAWf^OED  et  al,. 

Pleading— Answer,  When  not  Required  to  be  Denied  under  Oath— Written 
Instruments  Filed.  . 

Where  in  an  answer  a  receipt  is  referred  to  as  having  been  duly 
signed  by  the  plaintiff,  it  must  be  filed  with  the  pleadings  in  order 
to  require  the.  plaintiff  to  a  denial  of  same  under  oath.  The  averment 
in  the  answer  that  it  was  executed,  is  not  sufficient. 

Mortgagee— Fraudulent  Transfer. 

Facts  as  to  dismissal  of  a  suit  to  foreclose  a  mortgage,  and  a  reoeipt 
given  in  full  liquidation  by  acceptance  of  rent  notes  by  mortgagor, 
held  sufficient  to  declare  fraudulent  a  subsequent  assignment  of  said 
mortgage,  and  denial  of  genuineness  of  the  receipt. 

APPEAL   FROM   LOUISVILLE   CHANCERY   COURT. 
October  13,  1868. 

Opinion  of  the  Court  by  Judge  Williams: 

The  first  prominent  question  to  be  decided  is  whether  the  aver- 
ments of  Bensinger's  amended  answer  are  sufficient  to  require  of 
Mrs.  Page  a  denial  upon  oath  of  the  paper  presented  by  him,  pur- 
porting to  be  her  and  her  husband's  receipt  for  the  rents  of  1863, 
which  averments  are  as  follows: 

"He  says  that  he  settled  and  accounted  to  S.  K.  Page 
and  Emily  Page  for  the  rents  so  collected  by  him  as  will 
appear  hy  the  receipt  endorsed  on  Kehan's  lease  that  he 
fully  accounted  for  the  said  rents  and  that  8.  K.  Page 
signed    and    receipted  with  his  own  and    Emily    Page's, 
nume*' 
There  is  no  averment  that  the  husband  was  ker  authorized  agent, 
nor  that  the  receipt  was  her  act  and  deed;  indeed,  this  seems  to 
have  been  studiously  avoided,  for  it  even  designates  it  as  "the  re- 
ceipt" instead  of  "their  receipt/' 

Section  588  Civil  Code  provides  that 

"where  a  writing  purporting  to  have  been  executed  by  one 
of  the  parties,  is  referred  to  in,  and  filed  with,  a  pleading, 
it  may  be  read  as  genuine  against  such  party,  unless  he- 
denies  its  genuineness  by  affidavit  before  the  trial.'' 
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Instead  of  filing  this  receipt  as  a  writing  executed  by  Emily 
Page,  the  defendant  stated  facts  which  made  it  necessary  for  him 
to  prove  it  was  her  act,  and  without  this  it  should  not  have  been 
read ;  therefore,  she  was  not  called  on  to  controvert  it  by  affidavit, 
and  the  chancellor  erred  in  supposing  all  inquiry  as  to  its  genuine- 
ness was  cut  off  by  reason  of  there  being  no  affidavit  controverting 
it  And  we  think  the  evidence,  facts  and  circumstances  developed 
in  this  case  negative  its  genuineness,  at  least  do  not  establish  it. 
We  are  also  satisfied  from  the  evidence,  facts  and  circimistances 
that  the  paper  purporting  to  be  signed  by  ^*B.  Marks  Co.,"  dated 
Louisville,  March  14,  1863,  filed  by  Mrs.  Page  in  her  suit,  is 
genuine.     This  paper  reciting  that  they  had 

"bought  and  got  transferred  to  us  three  notes  of  Samuel 

K  and  Emily  Page,  dated  June,  1862,  at  6,  12  and  18 

months  after  date  secured  by  mortgage  all  amounting  to 

$816;  said  Page  and  wife  have  paid  and  satisfied  us  for 

said  notes  to  S.  Maas  by  receipting  to  us  the  rent  under 

our  lease  to  Page  for  the  year  1863,  for  the  house  occupied 

on  Third  street  and  receipting  to  us  for  the  rent  of  the 

warehouse  on  Third  occupied  by  Hanna  (should  be  Hasig) 

&  Ogles  for  1863,  and  transferring  to  us  Kehan's  lease  for 

the  house  he  occupies  on  Third  street  for  the  year  1863," 

is  fortified  by  the  collecting  the  rents  by  N.  Besinger,  one  of  the 

firm  of  B.  Marks  &  Co.,  by  the  non-acoounting  for  the  payment  of 

the  rent  of  the  house  then  occupied  by  B.  Marks  &  Co.  and  by  the 

position  of  the  names  of  S.  K.  Page  and  Emily  Page  on  the  back 

of  said  Eehan's  lease,  the  color  of  the  ink  in  which  these  namcB 

appear  being  of  different  kind  and  much  older  than  the  receipt 

written  above  these  names,  and  the  pregnant  fact  that  it  was  not 

set  up  in  the  original  answer,  and  which  is  the  paper  relied  on 

by.  defendant  Besinger,  and  fortified  as  these  suspicions  are  by 

the  parol  evidence. 

It  is  almost  morally  certain  that  these  notes  were  liquidated 
as  stated  in  the  paper  signed  "B.  Marks  Co" 

Maas  had  brought  suit  to  foreclose  the  mortgage  on  the  first 
note ;  he  proves  that  when  B.  Marks  &  Co.  bought  these  notes  he 
gave  an  order  to  his  attorney  to  dismiss  the  suit,  which  was  done ; 
Marks  &  Co.  would  not  have  had  this  suit  dismissed  unless  some 
satisfactory  arrangement,  by  Page,  had  been  made  with  them,  and 
their  said  writing  being  on  the  back  of  the  writ  in  Maas'  suit  i& 
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also  Bignificant  that  this  arrangement  between  them  and  Page 
was  owing  to  said  suit. 

Nor  is  the  fact  that  the  notes  were  then  not  taken  up  very 
significant,^  for  the  rents  were  not  due,  but  had  to  run  some  time 
and  be  collected  monthly. 

S.  K.  Page  was  considerably  advanced  in  life  and  may  be  pre- 
sumed to  be  somewhat  forgetful  of  recent  transactions  and  events ; 
besides,  he  died  but  a  few  months  after  said  notes  would  be 
liquidated  by  the  rents. 

The  transferring  of  said  notes  to  Gay  after  S.  K.  Page's  death, 
who  in  some  manner  was  connected  in  business  with  the  firm  of 
Marks  &  Co.,  but  how  does  not  distinctly  appear,  the  bringing 
suit  and  foreclosing  said  mortgage,  and  selling  a  portion  of  the 
land  when  Mrs,  Page  knew  nothing  of  said  transaction,  nothing 
of  said  paper  signed  "B.  Marks  Co.,"  and  which  was  not  dis- 
covered until  months  afterwards,  and  then  by  accident,  must  be 
regarded  as  fraudulent. 

The  judgment,  foreclosure  and  sale  all  being  wrongfully  and 
fraudulently  obtained,  and  as  the  purchaser,  Keller,  who  is  act- 
ing for  Mrs.  Page,  having  no  objections  to  the  setting  the  sale 
aside,  the  whole  should  be  declared  null  and  void. 

B.  Marks  &  Co.  and  their  assignee  Gay  should  be  perpetually 
enjoined  from  asserting  said  judgment  or  any  rights  under  it, 
and  Keller  should  release  to  Mrs.  Page  any  right  of  title  he  may 
have  acquired,  and  B.  Marks  &  Co.  and  Gay  should  be  compelled 
to  restore  to  Keller  any  money  he  may  have  paid  on  said  sale  and 
purchase. 

The  chancellor's  judgment  dismissing  Mrs.  Page's  suit  was  er- 
roneous, and  it  is  reversed,  with  directions  for  further  proceedings 
as  herein  indicated. 

Harrison  &  Bennett,  for  appellant 
Stirman,  for  appellees. 
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T.  T.  At.exandbb  v.  W.  H.  Sheets. 

Receipt— Prima  Fade  £yidence. 

Though  a  receipt  Ja  only  prima  fade  evidence  of  payment,  and  may 
be  explained,  or  even  contradicted  by  evidence  aliunde,  in  the  absence 
of  evidence  of  a  mistake,  or  that  it  was  not  predeely  what  the  writer 
of  it  intended  it  to  be,  it  wiU  not  be  distnrfoed. 

APPEAL  FBOM  m'lEAN  CIRCUIT  COUBT. 
October  9,  1868. 

Opinion  of  the  Coubt  by  Judge  Petebs:    ' 

It  is  true  that  a  receipt  is  only  prima  facie  evidence  of  the  pay- 
ment of  money,  and  may  be  explained,  or  even  contradicted,  by 
evidence  aliunde. 

In  this  case  the  receipt  states  explicitly,  not  only  the  amount 
received,  and  from  whom,  but  goes  farther,  and  states  that  the 
said  amount  is  "paid  by  W.  C.  Mattingly  on  execution  in  favor 
of  F.  W,  Alexander  vs.  Mattingly  which  issued  from  the  McLean 
circuit  court" 

It  is  contended  that  the  error  or  mistake  in  the  receipt  is  that 
the  money  was  not  paid  on  the.  execution  in  favor  of  F.  W.  Alex- 
ander, but  on  one  or  more  in  favor  of  Garvin  Bell  &  Co.  v.  Mat- 
tingly, and  to  sustain  that  position,  Owen,  the  attorney  who  re- 
covered the  judgment  in  favor  of  Alexander,  and  of  Garvin  Bell 
&  Co.  V.  Mattingly,  and  who  received  the  money  from  Williams  & 
Barrett,  was  introduced  as  a  witness,  who  stated  that  he  collected 
the  money  from  Williams  &  Barrett,  under  instructions  from  Mat- 
tingly to  do  so,  and  to  pay  it  on  judgments  of  Garvin  Bell  &  Co. 
and  of  Alexander  against  Mattingly  which  had  not  been  replevied, 
and  if  that  and  other  sums  which  Mattingly  had  paid  him,  over- 
paid the  judgments  which  he  had  not  replevied,  the  overplus  was 
to  be  applied  pro  rata  to  those  he  had  replevied,  and  that  he  "re- 
ceipted to  Williams  &  Barrett  in  the  name  of  F.  W.  Alexander 
indifferently  he  being  one  of  the  plaintiffs  in  two  of  the  execu- 
tions." That  it  was  not  his  design  at  the  time,  nor  did  he  apply 
the  money  to  the  F.  W.  Alexander  debt,  but  he  forwarded  it  to 
Garvin  Bell  &  Co. 
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The  witness  does  not  state  that  he  made  any  mistake  in  the 
execution  of  the  receipt^  or  that  it  does  not  express  what  he  intend- 
ed it  should  express ;  nor  does  he  explain  what  he  means  by  saying 
he  receipted  in  the  name  of  Alexander  indifferently.  If  he  means 
by  that  mode  of  expression,  that  he  was  indifferent  at  the  time  of 
writing  the  receipt  upon  whose  execution  the  amount  should  be 
credited,  appellee  should  have  the  benefit  of  it,  because  the  receipt 
in  terms  gives  it  to  him,  and  this  conclusion  is  strengthened  by  the 
fact  that  other  sums  paid  by  Mattingly  had  been  applied  to  the 
payment  of  the  unreplevied  debts,  and  it  is  uncertain  whether  the 
attorney  did  not  believe  that  the  sums  already  paid  by  Mattingly, 
and  others  which  might  be  realized  from  other  claims  of  Mattingly 
in  the  hands  of  the  attorney,  and  of  Shackelford,  the  sheriff,  suf- 
ficient to  satisfy  the  whole  of  the  judgment  not  replevied. 

But  there  is  no  evidence  of  a  mistake  in  the  receipt,  or  that  it 
is  not  precisely  what  the  writer  of  it,  who  was  the  attorney  of  all 
the  plaintiffs  in  said  executions,  intended  it  to  be,  and  it  is  not 
sufficient  to  authorize  a  change  of  the  destination  of-the  mgney  ap- 
propriated to  the  purpose  designated  in  the  receipts. 

Wherefore,  the  judgment  is  affirmed. 


Little,  for  appellant. 

Sweeney  &  Tanner,  for  appellee. 


L.  E.  Gaevin  v.  William  Fsee  et  al. 

Jndidal  Sale— Warruity  of  Titte. 

The  ooort  having  construed  a  deed,  as  behig  a  mortgage  and  ordered 
a  sale  to  Uqniate  the  debt  for  which  the  deed  was  ezeeated,  the  mort- 
gagee cannot  then  be  required  to  warrant  the  title  to  the  purchaser  at 
tlie  fordosnre  sale.  He  can  only  be  required  to  reoonvey  sneh  title 
as  he  received  from  .the  grantor. 

APPEAL  FBOM  METCALFE  CIBOUIT  COUBT. 
October  9,  1808. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 


Anderson,  McLaxe  &  Co.  v.  Waters'  Trustee.  609 

Opinion   of   the   Court. 

It  seems  to  us  the  circuit  court  rightly  construed  the  conveyance 
from  Free  to  the  appellant,  made  on  the  26th  of  May,  1862,  as  a 
mortgage  to  secure  the  payment  of  the  appellants  entire  debt  for 
money  advanced  to  reduce  the  land  and  his  medical  accoimt,  in  all 
then  settled  at  $300. 

The  land  was  sold  to  Ferkin  for  $675,  of  which  $150  was  paid 
to  Free  and  the  residue  of  $525  was  paid  to  the  appellant.  From 
this  sum  the  court  seems  to  have  deducted  the  $300  and  rendered 
judgment  for  the  balance  of  $225  less  $37.50.  This  judgment 
was,  we  think  as  favorable  to  the  appellant  as  the  facts  would  have 
authorized.  And  no  error  is  perceived  in  the  judgment  for  costs 
of  the  former  suit. 

But  we  do  not  concur  in  that  part  of  the  judgment  which  re- 
quires the  appellant  to  convey  and  warrant  the  title  to  Ferkin. 
He  was  not  bound  to  warrant  the  title  to  Ferkin  or  do  more  than 
reconvey  such  right  as  he  received  from  Free,  not  to  make  himself 
responsible  for  Free's  title.  For  this  error  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

James,  for  appellant. 

Harlan,  Compton,  for  appellee. 


Anderson,  McLane  &  Co.  v.  Waters'  Trustee,  et  al. 

Trusts— Estate      Created— Perpetuities— Word    "Heirs"    used,      Synonomous 
With  that  of  Children. 

A  grantor  in  creating  a  trust  directed  that  the  fund  "be  invested 
in  business  in  the  county  of  Jefferson,  the  profits  to  be  applied  to  the 
payment  of  the  necessary  expenses  first,  and  next  to  the  maintenance 
of  said  Elizabeth  and  her  heirs:"  Held  that  the  word  "heirs"  was 
used  as  synonomous  to  that  of  chUdren. 


Such  a  fund   would  not  be  subject  to   the   debts  of  the  husband, 
created  not  as  trustee  of  the  fund. 


appeal   from    JEFFERSON    CHANCERY   COURT. 
October  19,  1868. 
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Opinion  of  the  Couet  by  Judge  Williams: 

It  is  palpable  that  the  grantor  in  the  deed  of  trust  used  the 
word  heirs  as  synonomous  to  that  of  children,  as  will  be  seen 
from  the  direction  that  the  fund  "be  invested  in  business  in  the 
.  county  of  of  Jefferson,  the  profits  to  be  applied  to  the  payment  of 
the  necessary  expenses  first  and  next  to  the  maintenance  of  said 
Elizabeth  and  her  heirs." 

Elizabeth  Waters  then  had  four  children,  it  was  the  object  of 
her  father  the  grantor  to  secure  this  fund  for  their  maintenance, 
not  subject  to  the  husband's  debts,  nor  to  his  marital  rights. 

The  fund  itself  should  not  therefore  be  subjected  to  his  previous 
creditors  not  as  trustee,  but  this  should  not  be  a  cover  to  shield 
his  own  property  therefrom.  We  concur  with  the  commissioner 
and  court  that  there  would  be  no  profits  after  supporting  Elizabeth 
and  her  children. 

Judgment  affirmed  on  appeal  and  cross-appeal. 


Bullock  and  Anderson,  for  appellant. 
Dawson,  Harney,  for  appellee. 


J.  B.  Benedict  et  al  v.  W.  E.  Snoddy  &  Co. 

fipedfic    Perfomumce— Deeds— -Pnrchaaer    Entitled    to    Good    Title    befoxe 
Payueitt* 

Before  an  action  for  specific  perfonnance  can  be  maintained,  a  vendor 
must  show  himself  ready  and  able  to  make  the  purchaser  of  land  a 
good  title. 

Married  Woman's  Contract— Coverture  and  Infancy. 

A  ocmtract  made  with  a  married  woman,  who  was  also  under  age, 
upon  complaint  by  her  and  husband,  should  be  annulled,  and  restitution 
made  on  equitable  principles. 

appeal  from  barken  cibcuit  couep. 
October  2.  1868. 
Opinion  of  the  Court  by  Judge  Peters: 
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Opinion  of  the  Court. 

On  the  7th  of  March,  1860,  appellant,  Catherine  Benedict  exe- 
cuted her  note  for  $250  due  twelve  months  thereafter  to  D.  P. 
Barclay  for  the  one-half  of  the  price  of  a  small  tract  of  land 
which  she,  on  that  day,  contracted  to  purchase  of  said  Barclay  at 
the  price  of  five  hundred  dollars,  the  one-half  of  which  she  paid 
down. 

The  note  was  assigned  by  Braclay  to  appellees,  and  in  October, 
1863,  they,  brought  this  action  against  Mrs.  Catherine  Benedict 
and  James  B.  Benedict,  her  husband,  and  others  to  coerce  the 
payment  of  the  note,  claiming  a  lien  on  the  land  for  its  payment, 
and  asking  for  its  enforcement. 

It  appears  from  the  petition  that  Mrs.  Benelict  at  the  time 
she  executed  the  note  was  a  married  woman,  and  it  is  not  alleged 
she  w^as  possessed,  or  was  entitled  to  any  separate  estate;  and  in 
the  joint  answer  of  herself  and  husband,  they  rely  upon  both  her 
coverture  and  infancy  at  the  time  she  signed  and  delivered  the 
note,  and  prayed  by  cross-pleadings  to  avoid  the  contract  for  a 
restoration  of  the  money  she  had  paid  Barielay,  and  for  general  re- 
lief. On  final  hearing  the  court  below  decreed  a  specific  execution 
of  the  contract;  gave  time  for  ten  days  in  which  Mrs.  Benedict 
was  to  pay  the  amount  of  the  note  and  cost  of  the  action,  and  upon 
her  failure  to  dos  ,ordered  a  sale  of  the  land  to  satisfy  appellee's 
debts  and  costs,  and  Benedict  and  wife  have  appealed. 

It  is  not  alleged  in  the  petition  that  a  conveyance  of  the  land 
had  been  made  either  to  Benedict  or  his  wife  by  Barclay ;  but  it 
appears  that  Barclay  was  dead  leaving  a  widow  when  the  action 
was  brought;  that  his  estate  was  insolvent  and  that  his  heirs  are 
numerous,  and  many  of  them  non-residents  and  married  women 
and  he  died  intestate;  that  he  had  not  made  a  deed  for  the  land, 
and  it  is  alleged  that  appellees  were  able  to  make,  or  could  procure 
to  be  made  a  title  to  the  land,  and  at  the  same  time  of  the  trial  it 
is  certain  they  were  not  prepared  to  make  a  conveyance;  they 
were  not  in  a  condition  therefore  to  enforce  a  specific  execution  of 
the  contract.  And  that  may  be  rationally  assumed  as  the  cause  of 
the  sacrafice  in  the  sale  of  the  land  when  the  commissioner  sold  it, 
for  he  reports  the  price  at  which  it  was  bid  off  at  $165  less  than 
one-third  of  the  price  for  which  Barclay  contracted  to  sell  it  to 
Mrs.  Benedict. 

'  But  there  are  two  other  fatal  objections  to  the  judgment;  the 
pleadings  of  appellees  show  that  Mrs.  Benedict  was  laboring  under 
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the  disability  of  coverture,  when  she  entered  into  the  contract 
and  her  husband  and  herself  could  avoid  it. 

But  in  addition  to  this  disability,  she  was  then  an  infant  and 
the  contract  should  have  been  annulled  on  that  ground  upon  the 
prayer  of  the  husband  and  wife,  as  he  did  not  join  her,  and  there 
is  no  allegation  that  she  was  guilty  of  fraud,  or  any  misrepresenta- 
tion whatever.  Wherefore,  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  rescind  the  contract  upon  equitable 
principles. 

An  account  must  be  taken  of  the  rents,  and  deterioration  of  soil, 
to  be  credited  by  any  lasting  improvements  made  by  Benedict  and 
wife  and  the  interest  on  the  $250  paid  in  hand;  the  rents  however 
not  to  exceed  the  interest  on  the  whole  purchase  price,  viz.,  $500, 
and  for  whatever  balance  may  be  due  Mrs.  Benedict  of  the  $250 
paid  by  her,. she  has  a  prior  lien  on  the  land,  and  whatever  it  may 
bring  over  and  above  the  sum  due  her,  appellees  will  be  entitled  to. 


Rodman,  for  appellant. 
Gorin,  for  appellee. 


J.  H.  Devaxhier  V,  G.  Y.  Buford. 

Boiindarie»— Patents— Meanden  of   lUver— Accidental  Dhrergence. 

A  patent  in  a  Borvey  that  calls  to  run  from  a  point  of  beginning, 
with  the  meanders  of  a  river,  necessarily  imports  that  the  river  is 
the  boundary.  And  though  the  courses  and  distances  as  designated 
may  not  always  correspond  with  the  sinuosities  of  the  river,  yet,  as 
in  all  other  cases  of  apparent  and  generaUy  accidental  divergence,  the 
natural  boundary  controls  and  defines  the  land  appropiated. 

Adveise  Possession— Conflicting  Oocttpancy. 

Without  conflicting  occupancy,  the  long  possession  by  residence  under 
an  elder  grant,  •  claiming  possession  and  use  oo-extensively  with  the 
entire  boundary  of  a  patent,  is  constructively  actual  and  adverse  pos- 
session to  the  same  extent. 

Same— Statute  of  Limitations— Right  of  Action. 

The  Statute  of  Limitations,  limiting  the  right  of  entry  to  fifteen 
years,  will  not  bar  an  action  for  recovery  of  land,  in  a  suit  between 
conflicting  patents,  and  will  not  begin  to  run  until  after  the  junior  pat- 
ent has  been  actually  obtained,  since  the  plaintiff  would  have  no  right 
of  entry  or  cause  of  action,  until,  so  obtained. 
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APPEAL  FROM   BARREN   CIRCUIT   COURT. 
October  19,  1868. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  appellant  claiming  under  a  Kentucky  patent  issued  to  him 
in  1846,  for  82  acres  of  land,  brought  this  action  of  ejectment 
against  the  appellee  holding  under  an  elder  grant  issued  in  1798. 
On  the  trial  the  jury  found  for  the  appellee,  and  the  court  over- 
ruled a  motion  for  a  new  trial,  rendered  a  judgment  in  bar  of  the 
action.  The  appellant  had  never  been  actually  seized  of  any  por- 
tion of  the  land  in  controversy,  which  lies  on  Barren  river.  The 
appellee  and  those  under  whom  he  holds  had  occupied  the  land 
for  about  fifty  years.  The  true  boundary  of  the  elder  grant  is 
the  principal  question  litigated  in  the  case.  That  patent,  conform- 
ably with  the  original  survey,  calls  to  run  from  the  beginning  with 
the  meanders  of  the  river,  and  that  call  is  not  limited  to  the  first 
•tation,  but  is  constructively  continued  to  the  last — ^for  the  call  to 
lie  on  the  river  and  to  run  with  its  meanders  first  to  the  «iouth 
of  Canoe  creek  and  thence  successively  to  all  the  other  stations 
necesasrily  imports  that  the  river  is  the  boundary  all  around.  And 
though  the  courses  and  distances  as  designated  may  not  always 
correspond  with  the  sinuosities  of  the  river,  yet,  as  in  all  other 
cases  of  such  apparent  and  generally  accidental  divergence,  the 
natural  boundary  controls  and  defines  the  land  appropriated.  The 
jury  had  a  right  to  find  that  the  river  is  the  true  patent  boundary 
in  this  case,  and  that  consequently  the  appellant's  patent  is  void, 
because  the  special  law  under  which  it  was  obtained  authorized 
the  appropriation  of  vacant  land  only. 

As  there  never  was  any  conflicting  occupancy,  the  long  posses- 
sion by  residence  under  the  elder  grant,  claiming  possession  and 
use  co-extensively  with  the  entire  boundary  of  the  patent,  was  con- 
structively actual  and  adverse  possession  to  the  same  extent.  No 
doctrine  is  more  firmly  settled  in  Kentucky. 

But,  as  the  appellant  had  no  right  of  entry  or  cause  of  action 
until  he  obtained  his  patent,  the  Statute  of  limitations  did  not 
sooner  commence  running  against  him ;  and,  as  the  statute  limit- 
ing his  right  of  entry  to  fifteen  years  did  not  take  effect  until  a 
few  months  after  he  brought  his  suit,  his  right  of  entry  was  not 
then  barred. 
38 


614  Kentucky   Opinions. 

Opinion  of  the  Court. 

But  we  perceive  no  substantial  error  in  giving  or  refusing  in- 
structions. Nor  was  the  admission  of  the  bond  from  Abraham 
Chapline  to  his  son,  for  the  purpose  only  of  showing  the  boundary 
claimed  and  held  to,  an  available  error,  for  it  corresponded  with 
the  other  evidence  which  without  it  was  altogether  sufficient 

The  jury  could  not  have  been  misled  by  instructions  or  evidence. 
And  their  verdict  is  clearly  sustained  by  proof  of  boundary  and  of 
the  consequent  invalidity  of  the  appellant's  title. 

It  seems  to  this  court,  therefore,  that  the  verdict  was  right,  and 
that  the  circuit  court  did  not  err  in  over-ruling  the  motion  for  a 
new  trial  and  giving  judgment  on  the  verdict. 

Wherefore,  the  judgment  is  affirmed. 

Underwood,  for  appellant. 
Rodman,  for  appellee. 


J.  A.  McGehee  et  al  v.  John  K.  Ditto  et  al. 

Personal  Property— Descent  and  Distribution— Remainders— Rights   of  Dis- 
tributees. 

Extenuating  circum/^tances,  as  to  the  forfeiture  of  the  whole  price 
received  from  the  sale  by  a  legatee,  where  there  is  a  renuiinder  interest, 

in  the  property,  may  arise  so  as  not  to  deprive  him  of  that  part  of  the 
use  of  which  would  have  inured  to  his  benefit. 

Same. 

Money  so  received  from  such  a  sale,  should  be  apportioned  between 
the  heirs  according  to  their  relative  and  respective  rights,  the  value 
of  the  life  estate  therein  ascertained  by  the  established  rule  for  com- 
putation, according  to  the  American  Life  and  Annuity  tables. 

APPEAL  FROM    MEADE    CIRCUIT    COURT. 

October  14,  1808. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  appellants,  James  A.  McGehee,  Joseph  M.  Phillips  and 
Ann  M.  Phillips,  his  wife,  and  Adison  C.  McGehee,  brought  this 
suit  in  equity  against  John  K.  Ditto,  Ferdinand  M.  McGehee  and 
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William  C.  McGlehee,  alleging  in  substance  that  said  James  A. 
and  Adison  C.  McGehee  and  Ann  M.  Phillips,  and  said  Ferdinand 
M.  and  William  C.  McGehee  were  the  brothers  and  sisters  of 
Elizabeth  Ditto,  deceased,  late  McGehee,  and  as  such  were  her 
heirs  at  law.  That  said  Ditto,  as  surviving  husband  of  said  Eliza- 
beth, was  in  1864  in  possession  of  two  slaves  named  Sally  and 
Scott,  which  by  reason  of  his  marriage  and  the  death  of  his  wife 
belonged  to  him  as  tenant  for  life,  and  the  estate  in  remainder 
was  vested  in  her  said  brothers  and  sisters,  she  having  no  bodily 
heirs.  They  further  alleged  that  in  1864  said  Ditto  sold  the  slaves 
Scott  and  Sally,  and  received  for  them  about  $1,150.  And  by 
an  amended  petition  they  further  alleged  that  said  Ditto  permitted 
the  slaves  to  be  removed  out  of  this  State  without  the  consent  of 
the  owners  in  remainder,  and  that  he  put  him  in  the  Federal  army 
as  a  substitute  soldier,  and  that  as  such  Scott  was  taken  out  of  the 
State  with  said  Ditto's  consent.  The  plaintiffs  therefore  sought 
to  recover  against  Ditto  a  judgment  for  the  amount  he  received 
for  the  slaves. 

The  defendant  Ditto  by  his  answer  admitted  that  he  received 
$900  for  the  services  of  Scott  for  one  year  from  one  Richardson, 
who  used  him  as  a  substitute,  and  that  he  gave  Scott  $50  of  the 
money,  and  that  he  sold  or  hired  said  Sally  to  Armstrong,  con- 
ditionally for  a  term  of  two  years  for  $200,  but  he  denied  the 
alleged  absolute  sale  and  conversion  of  the  slaves,  or  that  he  per- 
mitted or  caused  Scott  to  be  taken  out  of  the  State. 

The  court  dismissed  the  plaintiffs'  petition,  and  they  have  ap- 
pealed to  this  court. 

It  sufficiently  appears  that  the  appellants  James  McGehee,  Ann 
M.  Phillips  and  Adison  C.  McGehee,  and  said  Ferdinand  M.  Mc- 
Gehee, were  the  half  brothers  and  sisters  of  said  Elizabeth  Ditto, 
and  that  said  William  C.  McGehee  was  her  brother  of  the  whole 
blood,  and  that  they  and  her  mother,  Eliza  McGehee,  were  as  heirs 
of  said  Elizabeth,  the  owners  of  the  slaves  in  remainder  according 
to  the  relationship  they  respectively  bore  to  her. 

It  seems  to  us,  also,  that  the  disposition  made  of  the  slave  Scott 
was  equivalent  to  an  absolute  sale  for  $850,  and  was  a  substantial 
conversion  of  the  estate  in  him  in  remainder,  but  at  a  time  when 
the  property  in  him  as  a  slave  had,  in  consequence  of  the  civil  war, 
become  prospectively  of  little  or  no  value ;  and  for  that  and  other 
reasons  appearing  in  the  record,  we  do  not  regard  the  transaction 
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as  such  a  violation  of  the  provisions  of  the  9th  section  of  article  1 
of  chapter  93  of  the  Revised  Statutes,  as  should  operate  to  forfeit 
to  the  owners  of  the  slaves  in  remainder  the  whole  amount  received 
for  him;  but  under  all  the  circumstances  the  monev  so  realized 
should  be  equitably  apportioned  between  them  and  the  defendant 
Ditto,  according  to  their  relative  and  respective  rights ;  the  value 
of  said  defendant's  life  estate  in  said  $850  realized  by  him,  being 
ascertained  by  the  established  rule  for  computing  the  value  of  a 
life  estate  and  annuity,  according  to  the  American  life  and  an- 
nuity tables. 

As  to  the  money  received  for  the  slave  Sally,  it  does  not  appear 
to  us  that  the  plaintiffs  manifested  any  right  of  recovery,  as  the 
transaction  with  Armstrong  is  not  shown  to  have  been  more  than 
a  hiring  of  the  slave  for  two  years  which  expired  during  the  con- 
tinuance of  the  life  estate. 

But  for  the  errors  we  have  indicated  in  regard  to  the  proceeds 
of  the  slave  Scott,  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this  opinion. 

Alexander  &  Kincheloe,  for  appellants. 
Walker,  for  appellees. 


George  II.  Perrin  et  al  v.  Philip  Ammerman. 

Bills  and  Notes— Urary,  Waiver  of  Claim  for— Administraton. 

An  obligor  and  sureties  in  a  note,  have  the  right  to  claim  asuriouB 
payment  of  interest  on  a  note,  given  a  deceased,  while  that  note  is 
in  the  hands  of  the  administrator. 

Same. 

But  where  it  has  passed  into  the  hands  of  one  of  the  distributees 
as  his  share  of  the  estate,  and  the  distributee  is  induced  to  accept  a 
renewal,  and  to  receipt  the  administrator  in  full  settlement,  the  estate 
being  dosed,  they  cannot  then  set  up  a  claim  for  usury  except  for  that 
part  as  would  have  fallen  on  the  distributee  as  his  share  of  such  Joss 
based  on  a  prorata  distribution. 

Same. 

A  right  they  had.  while  the  note  was  in  the  hands  of  the  adminis- 
trator, was  waived  by  inducing  the  distributee  to  take  the  new  note, 
except  so  far  as  his  individual  interest  therein  was  oonoenied. 
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appeal  from  HARBISON  CIECUIT  COURT. 

October  14,  1868. 

Opinion  of  the  Court  by  Judge  Peters: 

This  action  was  brought  in  April,  1867,  by  appellee  against 
appellants  on  a  note  executed  to  him  by  H.  Rowland  with  appel- 
lants as  sureties  on  the  23d  of  May,  1863,  and  due  the  23d  of 
March  next  thereafter  for  $1,788.50. 

As  a  defense  to  the  action,  appellants  in  the  first  paragraph  of 
their  answer  allege,  in  substance,  that  their  principal,  for  many 
years  prior  to  the  death  of  one  James  Ammerman,  was  indebted 
to  him  for  borrowed  money,  the  notes  for  which  were  frequently 
renewed,  always  at  an  interest  of  ten  per  centum  per  annum, 
compounded  annually,  all  of  which  said  H.  Bowland  had  paid  off 
to  said  James  Ammerman  in  his  life  time,  except  about  $500,  for 
which  he  executed  his  note,  unurious  interest  constituting  the 
whole  thereof ;  that  said  James  Ammerman  died  intestate,  and  his 
estate  descended  to  his  brothers  and  sisters,  of  whom  appellee  was 
one,  and  that  said  note  was  passed  to  him  as  a  part  of  his  dis- 
tributable share  of  said  decedent's  estate;  that  H.  Rowland  then 
borrowed  of  appellee  a  sum  of  money  at  an  interest  of  8  per  centum 
per  annum,  which  sum  with  its  interest  added  to  the  note  afore- 
said of  about  $500,  made  up  the  amount  for  which  the  note  sued 
on  was  executed. 

The  second  paragraph  of  the  answer  need  not  be  specially 
noticed,  as  the  facts  stated  therein  were  insuflScient  to  constitute 
a  novation,  which  was  the  purpose  for  which  it  was  filed,  but  which 
seems  to  have  been  abandoned. 

In  the  3rd  paragraph  it  is  alleged  that  said  H.  Rowland  on 
the  23d  of  January,  1864,  borrowed  of  appellee  $1,000,  and 
promised  to  pay  interest  thereon  at  the  rate  of  ten  per  centum  per 
annum,  to  be  compounded  annually,  and  delivered  to  him  a  note, 
which  said  Rowland  held  on  P.  G.  Veach  for  $2,000,  bearing  in- 
terest at  the  rate  of  6  per  centum  per  annum,  from  the  10th  of 
December,  1863,  the  day  of  its  date,  till  the  1st  of  January,  1870, 
when  the  note  would  become  due,  as  collateral  security;  appellee 
was  to  collect  the  interest  which  was  payable  annaally,  and  apply 
the  same  to  the  payment  of  the  interest  on  the  note  for  $1,000. 
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On  the  11th  of  March,  1867,  said  H.  Kowland  paid  off  said  note 
for  $1,000  with  the  interest,  according  to  their  agreement,  by  as- 
signing to  appellee  the  Veach  note,  and  the  residue  of  said  note 
he  was  to  apply  as  a  credit  on  the  note  sued  on,  that  note  to  carry 
interest  at  the  rate  of  ten  per  centum  per  annum  till  the  Veach 
note  matured,  and  that  said  credit  amounted  to  about  $1,000. 

It  is  allied  in  the  4th  paragraph  that,  on  the  $1,000  note, 
Roland  had  paid  for  usurious  interest,  from  the  time  the  money 
was  borrowed  until  the  11th  of  March,  1867,  when  the  same  was 
paid,  $148,  which  he  had  assigned  to  appellants,  and  they  plead 
the  same  as  a  set-off  in  this  action.  They  insist  that  by  crediting 
the  note  sued  on  by  the  true  amount  that  appellee  would  be  owing 
on  the  Veach  note,  and  purging  it  of  the  usury,  there  would  be  very 
little  due  on  said  note,  if  anything;  that  the  credit  for  the  residue 
of  the  Veach  note  should  be  for  $1,085.38-100  instead  of 
$586.69-100  for  which  the  credit  was  entered. 

The  set-off  is  controverted  by  the  reply,  not  by  a  denial  that 
there  was  as  much  as  $148  of  usury  paid  on  the  $1,000,  but  by  a 
denial  that  it  was  assignable,  and  that  appellants  acquired  a  right 
thereby  to  have  a  credit  for  the  same  in  this  action. 

By  agreement  of  the  parties,  a  credit  was  entered  for 
$838.90-100- as  of  date  March  11,  1867,  in  place  of  $586.60  cred- 
ited on  that  date  on  the  note,  the  issues  of  fact  presented  by  the 
pleadings  were  then  submitted  to  a  jury,  who  returned  a  verdict 
for  the  amount  of  the  note  and  interest,  to  be  credited  by  the 
$838.60  as  agreed,  and  the  $148,  making  the  aggregate  of  $986.90 
of  date  March  11,  1867,  and  $50  of  date  the  23d  of  May,  1863, 
and  judgment  was  rendered  accordingly. 

A  new  trial  was  asked  for  by  appellants,  and  over-ruled,  and 
they  now  ask  a  reversal  of  the  judgment 

The  instruction  given  for  appellee  is  not  copied  in  the  record, 
nor  does  it  appear  to  have  been  excepted  to,  so  that  the  propriety 
of  giving  said  instruction  cannot  be  inquired  into  by  this  court. 

Instruction  No.  1,  as  asked  by  appellant,  was  properly  refused; 
because  the  evidence  did  not  authorize  the  giving  of  it.  And  those 
given  by  the  court  were  as  favorable,  and,  indeed,  one  of  them 
were  more  favorkble,  than  they  had  a  right  to  them. 

The  only  remaining  question  to  be  determined  is  whether  the 
court  erred  in  refusing  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 
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The  witnesses  Tebbs  and  Kenaker  prove  that  the  statements  of 
H.  Rowland,  as  to  the  amounts  loaned  by  J.  Ammerman  on  the 
former  trial  were  different  from  those  made  by  him  when  the 
verdict  was  rendered;  but  his  statements  made  on  the  subject  of 
the  rate  of  interest  agreed  to  be  paid  on  the  note  which  he  owed 
at  the  death  of  James  Ammerman,  and  on  the  money  borrowed 
when  that  note  was  renewed,  constituting  the  note  sued  on,  was 
at  the  rate  of  eight  and  of  ten  per  cent,  and  which  was  in  part 
included  in  the  note,  and  the  residue  paid  at  10  per  cent  in  the 
transfer  of  the  Veach  note,  stand  uncontradicted ;  nor  is  there  any 
conflict  in  his  evidence  in  relation  to  the  rate  of  interest  paid 
on  that  indebtedness ;  the  witness  is  competent  and  unimpeached, 
and  the  truth  of  his  statements  is,  to  some  extent,  shown  by 
arithmetical  demonstration.  Nevertheless  they  were  disregarded 
by  the  jury,  and  their  finding  was  in  conflict  with  the  instructions 
of  the  court,  and  should  for  these  reasons  have  been  set  aside,  and 
a  new  trial  awarded. 

As  the  judgment  must  be  reversed,  it  is  proper  to  settle  the 
law  as  to  the  effect  of  the  settlement  by  appellee  of  the  note  held 
on  H.  Rowland,  &c.,  by  James  Ammerman  at  the  time  of  his 
death.  Appellee  was  not  the  sole  heir  and  distributee  of  James 
Ammerman;  if  the  note  held  by  him  had  been  purged  of  the 
usury  (if  any),  while  in  the  hands  of  the  administrator,  the  loss 
would  not  all  have  fallen  on  him,  but  would  have  been  borne  by 
all  the  distributees  pro  rata,  and  any  equity  that  would  have  been 
available  against  the  administrator  would  be  only  available  against 
appellee  to  the  extent  of  his  interest  in  said  note  as  distributee, 
after  he  took  the  note  as  so  much  of  his  part  of  the  estate  of  in- 
testate. But  he  was  induced  by  Rowland  to  take  up  the  note,  and 
to  accept  another  note  on  himself  and  appellants  in  satisfaction 
thereof,  and  to  receipt  to  the  Administrator  for  the  same  as  a 
payment  on  his  distributable  share  of  intestate's  estate,  and  he 
could  not  afterwards  have  recovered  of  the  administrator  for  any 
loss  he  might  have  sustained  by  the  transaction.  The  right  which 
they  had  to  reclaim  the  usury  while  the  note  remained  in  the 
hands  of  the  administrator,  and  thereby  throw  the  burden  on  all 
the  distributees  in  just  proportion  was  waived  by  inducing  him  to 
take  the  note,  except  so  far  as  his  individual  interest  therein  was 
concerned.  Instruction  No.  1,  therefore,  given  by  the  court  to 
the  jury,  in  place  of  the  one  asked  by  appellants,  was  more  favor- 
able to  them  than  they  were  entitled  to. 
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This  view  conforms  to  the  principle  settled  in  Smith  v.  Broyles, 
15  B.  Mon.,  461. 

But  for  the  reasons  heretofore  stated^  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  award  a  new 
trial,  and  for  further  proceedings  consistent  herewith. 


Trimble^  for  appellant. 
Ward,  for  appellee. 


Isaac  Walkeb  et  ax  v,  Anthony  McFadden. 

Estate— Settlement  of— Salt  of  Co-hein  for  Distzilmtion. 

One  of  oo-hein,  who  makes  volontary  tripe  to  try  to  porohase  tbe 
interest  of  the  others,  cannot  claim  such  expenses  paid  as  a  debt 
against  the  estate,  in  a  subsequent  action  by  the  other  heirs  against 
him. 

A  fortiori,  counsel  fees  will  not  be  allowed  him. 

Same— Advancement. 

Buch  amounts  as  were  paid  to  the  hens,  will  be  a  charge  against 
their  individual  interest  and  not  a  charge  against  the  whole  estate. 

APPEAL  FROM  BOURBON   CIRCUIT  COURT. 

May  2R,  1808. 
Opinion  of  the  Court  by  Judge  Williams: 

George  W.  McOurty,  having  died  intestate  and  in  minority 
in  Bourbon  county,  Kentucky,  his  estate  descended  to  his  paternal 
and  maternal  collateral  kindred,  appellee,  and  the  descendants  of 
his  brothers  and  sisters,  being  those  of  the  paternal  branch;  the 
estate  consisted  of  $9,800  money  due  for  land  which  had  de- 
scended to  him  from  his  father  and  which  had  been  sold  by  order 
of  court,  and  some  several  acres  adjoining  Paris,  which  had  not 
been  sold. 

Appellee  went  to  Philadelphia,  where  most  of  his  nephews  and 
nieces  and  his  father  lived,  and  procured  from  quite  a  number  of 
these  a  power  of  attorney  and  also  a  transfer  of  their  interest  to 
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himself,  and  made  some  of  them  small  payments,  representing,  as 
they  aver,  the  estate  to  be  about  $600. 

These  heirs  soon  revoked  their  power  of  attorney  and  notified 
the  commisisoner  not  to  pay  over  any  money  to  him.  All  the 
parties  appeared  in  the  suit  and  by  pleadings  and  cross-pleading 
the  issues  were  made. 

He  abandoned  his  claim  as  purchaser,  at  least  never  asserted 
it,  but  put  in  charges  for  his  expenses  in  making  three  trips  to 
Philadelphia,  attending  to  the  suit  for  them,  and  for  three-fourths 
of  the  attorneys  fee  of  $300,  and  the  court  adjudged  him  as 
against  them  $80 — expense  in  going  to  Philadelphia,  $225  or 
three-fourths  of  the  attorneys  fee,  and  $325  the  money  advanced, 
and  of  this  they  complain. 

It  is  evident  that  his  first  trip  to  Philadelphia  was  voluntarily 
undertaken  by  him  for  his  own  private  benefit,  in  speculating  upon 
his  co-heirs  by  purchasing  their  interest,  at  least  he  made  to 
them  no  such  fair  disclosure  of  the  real  amount  of  the  estate  as 
to  raise  the  presumption  that  he  was  acting  for  their  benefit,  and 
before  his  other  trips  they  were  antagonistic  litigants,  they  having 
employed  their  own  attorneys;  therefore,  he  has  no  claim  upon 
them  for  expenses  for  any  character  in  conducting  the  suit.  Had 
he  in  good  faith  prosecuted  a  joint  suit  in  all  their  names  the 
chancellor  would  very  properly  have  allowed  all  the  necessary  ex- 
penses and  the  attorneys  fee  as  legitimate  ,costs  of  the  suit,  but  this 
was  not  the  case,  for  even  those  whose  names  he  made  known  to 
the  court  by  his  pleading  he  made  defendants  instead  of  co-plain- 
tiffs. And  for  the  same  reasons  they  are  justly  chargeable  with 
no  part  of  his  counsel  fees. 

He  is  entitled,  as  against  those  to  whom  he  made  advances,  for 
a  judgment  for  the  several  sums  paid  them,  but  this  must  be  a 
separate  judgment  against  each  for  the  amount  advanced  to  him, 
and  not  a  sum  in  gross  as  against  all,  including  those  to  whom  he 
made  no  advances.  Those  that  got  no  advances  are  in  no  wise 
liable  to  him  for  the  amount  paid  to  others;  each  alone  is  liable 
for  the  specific  sum  received  by  him  or  her. 

And  if  some  have  received  partial  advances,  the  amount  should 
be  adjudged  as  against  him  out  of  his  part  of  the  fund,  yet  undis- 
tributed, and  if  there  are  not  sufficient,  an  order  of  return  of 
what  they  have  received  or  a  sufficiency  to  cancel  the  amount  so 
properly  due  from  them  should  be  made,  or  the  subjecting  their 
share  of  the  remaining  unsold  land  thereto. 
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For  these  errors,  the  judgment  is  reversed,  with  directions  for 
further  proceedings  consistent  herewith. 


Prall,  for  appellants. 
Hunt  &  Beck,  for  appellee. 


James  W.  Powell  v.  Chakles  F.  Bakley. 

New  Trial— Violation  or  Right  Instruction  hy  Jury. 

Though  there  be  no  substantial  error  in  giving  or  refusing  instructions, 
a  verdict  inconsistent  with  a  proper  instruction  given,  will  authorize 
the  granting  of  a  new  triaL 

£yidence— Interested  Party  to  Suit,  aa  a  Witnesa. 

One  whose  interest  appears  as  against  a  defendant,  and  for  the 
plaintiff,  in  a  suit  for  breach  of  warranty,  is  inoompetent  as  witness. 

Instructions. 

Where  a  private  sale,  under  an  exeoation  leyy  is  made,  and  no  proof, 
in  a  subsequent  aetion*  that  this  sale,  produced  as  much  as  a  public 
sale,  it  is  error  for  the  court  to  refuse  an  instruction,  "that  such  a 
sale  was  a  breach  of  the  sheriffs  bond  and  made  him  liable  to  tUs 
action  for  whatever  damage  resulted  to  Powell  from  failing  to  make 
a  public  and  official  sale  of  the  hones.*' 

Idemnifying  Bond— Execution  Sale — Sheriff. 

In  the  absence  of  proof  or  notice  that  property  levied  on  under  an 
execution  belongs  to  other  than  the  execution  debtor,  the  sheriff  has 
no   right   to   require   an   idemnifying  bond. 

Same— Notice  of  Sale  Without  Bond. 

If  the  sheriff  has,  in  good  faith,  reasonable  doubt  as  to  the  liability 
of  property  to  the  execatioD,  he  has  no  right  to  release  the  levy,  with- 
out reasonable  notice  to  the  execution  debtor  that  he  would  not  sell 
without  a  sufficient  bond* 

Same— Sufficient  Notice  to  Szecution  Debtor. 

Notice  to  an  exeoation  debtor,  of  a  disehaxge  of  a  levy,  without  a 
bond  of  indemnity  be  forthcoming,  given  at  twelve  o'clock  on  the  day 
of  sale,  held  insufficient. 
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(Same— Evidence— Intemted  Witnesa. 

The  levying  depnty,  being  liable  to  hie  principal  for  a  release  of  the 
levy,  he  was  incompetent  as  a  witness  to  prove  a  reasonable  notice 
on  his  demand  of  the  execution  debtor,  for  a  bond  of  indemnity. 

APPEAL    FROM    WASHINGTON    CIRCUIT    COURT. 
May  26,  1868. 

Opinion  of  the  Ooubt  by  Judge  RoBERTSoif : 

The  alleged  discovery  of  the  evidence  of  Donatus  Mudd  waa 
Aiot  a  sufficient  cause  for  setting  aside  the  verdict  in  favor  of 
Powell  on  the  first  trial,  because  it  appeared  that  his  title  to  the 
black  horse  was  asserted  to  Casey  and  the  deputy  sheriff,  Moifit, 
when  the  levy  of  Pope's  execution  was  made,  and  consequently 
there  was  no  pretense  for  saying  that  the  discovery  was  made 
after  the  trial,  or  that  a  vigilant  party  ought  not  to  have  made 
it  before  the  trial. 

But,  as  evidence  on  that  trial  showed  that  before  a  levy  of 
Pope's  execution,  Powell  agreed  that  the  black  horse  and  several 
horses  found  by  Casey,  might  be  levied  on  and  for  Pope's  benefit, 
the  verdict  for  the  whole  amount  of  Powell's  execution  was  in- 
conflistent  with  a  proper  instruction  given  by  the  circuit  court. 

And  therefore,  though  there  was  no  substantial  error  in  giving 
or  refusing  instructions  on  that  trial,  the  simple  fact  that  the 
verdict  violated  a  right  instruction,  sustained  the  grant  of  a 
new  trial. 

But  it  seems  to  this  court  that  the  judgment  in  the  sheriff's 
favor  on  the  last  trial  is  also  erroneous  for  the  following  reasons : 

1.  It  suflSciently  appears  that  Pope  had  not  lost  his  recourse 
against  his  assignor,  Casey,  and  that  Casey's  only  chance  of  exon- 
eration after  the  return  of  "no  property"  on  Pope's  execution  was 
the  sale  of  those  two  horses  for  Pope's  benefit  and  the  sale  of 
which  he  therefore,  in  self-defense,  effectuated  by  his  own  inter- 
vention and  at  his  own  risk.  Casey's  interest  against  Powell  in 
the  result  of  this  action  is  consequently  obvious  and  proximate. 

The  circuit  court  therefore  erred  in  over-ruling  Powell's  ob- 
jection to  his  competency  and  in  permitting  him  to  testify,  in 
virtually  his  own  case  against  Powell. 

2.  If  Powell  waived  his  priority,  his  alleged  agreement  implied 
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consent  to  a  private  sale  as  made.  And  consequently  there  being 
no  proof  that  the  sale^  as  made^  brought  as  much  as  a  public  sale 
under  Pope's  execution  would  have  produced,  the  circuit  court 
erred  in  refusing  to  give  Powell's  2nd  instruction  to  the  effect 
that  as  to  him,  the  private  sale  was  a  breach  of  the  sheriff's  bond 
and  made  him  liable  to  this  action  for  whatever  damage  resulted 
to  Powell  from  failing  to  make  a  public  and  oflScial  sale  of  the 
horses. 

3.  The  uncontradicted  testimony  of  the  execution  debtor,  proves 
that  the  roan  mare,  on  which  the  deputy  Rosley  levied  Powell's 
execution,  was  subject  to  levy  and  sale  as  his  property.  And  there 
is  no  proof  that  she  was  claimed  by  any  other  person.  Without 
some  such  evidence,  express  or  implied,  the  levying  deputy  had  no 
right  to  require  an  indemnifying  bond.  But  if  he  had,  in  good 
faith,  reasonable  doubt  of  the  liability  of  the  mare  to  the  execu- 
tion, he  had  no  right  to  release  the  levy,  as  he  did,  without  reason- 
able notice  to  Powell  that  he  would  not  sell  without  such  bond. 
Notice,  on  the  day  appointed  for  the  sale,  to  Powell's  agent  about 
12  o'clock  on  the  day,  was  not  reasonable  notice  to  Powell,  who 
was  neither  actually  nor  potentially  present  to  execute  the  bond. 
And  the  testimony  of  the  deputy  himself  is  the  only  evidence  of 
any  previous  or  more  reasonable  notice.  As  the  deputy  would  be 
liable  to  the  principal  for  an  alleged  release  of  the  levy,  he  was 
incomptent  as  a  witness  to  prove  a  reasonable  notice  of  his  requisi- 
tion of  a  bond  of  indemnity.  And  therefore  the  circuit  court  erred 
in  over-ruling  Powell's  objection  to  the  competency  of  that  witness 
on  that  point. 

Wherefore,  the  judgment  appealed  from  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Judge  Hardin  did  not  sit  in  this  case. 


Harrison^  for  appellant 
Kavanaugh,  for  appellee. 
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Walteb  Craig  et  al  v.  Richard  Hawes  et  al. 

Lands— Bzecation—Salfr— Fraud  and  Collnsion— Tnirta. 

Evidence  of  an  inadequacy  of  price,  and  the  interest  of  a  purchaser, 
as  an  heir,  and  acting  trustee  for  several  other  heirs,  held  sufficient 
to  vacate  the  sale  of  a  large  tract  of  land,  appraised  at  $8,200,  and  sold 
for  an  execution  of  $144. 

Sams— Bona  Fide  Purchasers. 

The  purchasers  of  a  portion  of  said  land,  from  the  execution  pur- 
chaser, for  a  valuable  consideration,  without  notice  of  the  equity  of 
co-heirs,  cannot  be  divested  of  their  holdings,  in  a  subsequent  suit  by 
such  heirs. 

Same— Sight  of  Co-heirs  to  Restitution. 

Though  the  heirs  are  estopped  from  such  recoveiy,  they  can  by 
proper  proceeding  force  restitution  of  the  amount  obtained  by  the  sale 
of  the  lands  to  such  bona  fide  purchasers. 

appeal  from  GALLATIN  CIRCUIT  COURT. 
Hay  27,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

A  suit  in  chancery  was  for  many  years  pending  in  the  Gallatin 
circuit  court  in  the  names  of  Richard  Hawes  and  his  wife  and 
other  heirs  and  claimants  of  the  estate  of  George  Nicholas,  de- 
ceased, against  Louis  Sanders  and  others,  in  which  partition  was 
sought  of  a  portion  of  a  tract  of  about  17,000  acres  of  lancf  owned 
by  George  Nicholas  at  his  death  and  known  as  the  Merri wether 
South  Survey;  but  which  with  other  estate  of  said  decedent,  hav- 
ing been  subjected  to  sale  and  purchased  by  Wilson  C.  Nicholas, 
had  been  subsequently  conveyed  by  him  and  Samuel  Smith  to 
James  Morrison,  executor  of  George  Nicholas,  upon  certain  trusts 
for  the  benefit  of  the  heirs  of  the  latter,  and  was  afterwards  vested 
in  said  Richard  Hawes  and  S.  S.  Nicholas  upon  trusts  for  the 
benefit  of  said  heirs  of  George  Nicholas  by  the  deed  of  Henry 
Clay,  executor  of  Morrison,  made  in  1834  in  pursuance  of  the 
award  of  arbitrators  to  settle  a  controversy  between  said  heirs 
and  Morrison's  Exor.  in  the  Jefferson  circuit  court. 
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During  the  pendency  of  said  suit  and  prior  to  the  year  1837, 
Loiiis  Sanders  who  had  intermarried  with  Ann  Nicholas,  a  daugh- 
ter and  heir  of  Q^orge  Nicholas,  deceased,  appears  to  have  resided 
on  the  land.  Besides  the  interest  of  Mrs.  Sanders  as  one  of  said 
heirs,  in  the  land  she  appears  to  have  acquired  certain  other  inter- 
ests from  her  brother,  S.  S.  Nicholas,  and  others.  Louis  Sanders 
being  thus  upon  the  land  and  interested  in  the  right  of  his  wife, 
seems  to  have  acted  also  as  the  agent  of  his  wife's  co-heirs,  either 
with  or  without  authority  from  them  in  prosecuting  suits  against 
alleged  trespassers  and  squatters  on  the  land.  And  among  other 
actions  so  instituted  suits  against  H.  B.  Partlaw  and  others,  and 
William  Wood  and  others,  which  resulted  in  judgments  for  costs 
against  the  heirs  of  Nicholas  on  which  executions  were  issued  as 
follows : 

1.  Fifa  in  favor  of  William  Wood  against  the  estate  of 
Qeorge  N.  Sanders  and  other  heirs  and  legal  representa- 
tives of  George  Nicholas,  deceased  for $9.91 

2.  Fifa  in  favor  of  H.  B.  Partlaw  and  others  against  the 
estate  of  Roberts  C.  Nicholas  and  others  who  are  named 
as  the  "surviving  children  and  heirs  of  George  Nicholas, 
deceased  for $111.82 

3.  Fifa  from  court  of  appeals  in  favor  of  the  same 
against  the  same  for  $13.74  and  451/^  cents $14  19^/^ 

These  actions  appear  to  have  been  levied  by  the  sheriff  on  the 
13th  day  of  May,  1839,  on  a  tract  of  land,  imperfectly  described, 
in  the  original  levy  as  "joining  Walton  Craig  and  William  O'Neal, 
belonging  to  the  heirs  of  Nicholas,  near  Ghent."  The  sheriff  an- 
nexing to  his  return  the  following  statement:  ''Given  up  by  Louis 
Sanders,  agent,  Levi  Abbett,  S.  C.  C."  This  tract  a])pears  to 
have  contained  near  800  acres  and  to  have  been  part  of  the  17,- 
000  acre  survey,  and  was  sold  by  the  sheriff  and  purchased  by 
John  C.  Lindsey  for  $144.21,  the  estimated  amount  of  the  three 
executions,  the  land  having  been  first  appraised  by  Walter  Craig 
and  Benjamin  Craig  at  $4.00  per  acre,  and  the  sheriff  afterwards, 
by  his  deed  dated  July  6th,  1839,  and  more  specifically  describing 
the  land  sold,  conveyed  it  to  Lindsay,  from  whom  it  is  alleged  by 
the  appellants,  that  George  N.  Sanders,  a  son  ol  said  Louis  and 
Ann  Sanders  and  thus  an  heir  of  the  latter,  who  had  died,  subse- 
quently purchased  it 

The  land  or  most  of  it  having  passed  into  the  possession,  of 
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sub-purchasers  of  Gleorge  N.  Sanders, — among  them,  the  parties 
Walter  Craig  and  William  O'Neal,  to  whom  said  G.  N.  Sanders, 
and  L.  Sanders,  Jr.,  executed  a  deed,  dated  July  8th,  1839,  for 
about  293  acres  at  the  price  of  $2,934.871/^ — Kichard  Hawes  and 
wife  and  others  of  the  original  conrplainants  in  said  suit  for  parti- 
tion, which  was  still  pending,  in  October,  1846,  filed  an  amended 
bill  therein,  seeking  to  vacate  the  sale  and  conveyance  to  Lindsay 
and  eject  the  tenants  in  possession  for  alleged  fraud  and  collusion 
on  the  part  of  Louis  Sanders,  Sr.,  George  N.  Saixders  and  Lind- 
say, together  with  the  inadequacy  of  the  price  paid  by  Lindsay  and 
irregularity  and  illegality  of  the  levy  and  sale.   , 

The  litigation  thus  initiated,  between  the  parties  to  said 
.  amended  bill,  was  finally  decided  by  the  circuit  court  in  March, 
1865,  when  it  was  adjudged  that  "the  deed  to  Lindsay  be  vacated 
and  held  for  naught  and  that  the  parties,  defendants  in  possession 
surrender  up  to  the  plaintiffs  the  tract  of  land  in  controversy  upon 
the  payment  by  the  said  plaintiffs  of  the  purchase  price  paid  by 
John  C.  Lindsay,  viz:  One  hundred  and  forty-four  dollars  and 
twenty-one  cents  ($144.21),  without  interest,  and  that  the  plain- 
tiffs recover  of  defendants  their  costs."  From  this  judgment  and 
the  further  order  awarding  the  plaintiffs  a  writ  of  possession^ 
Lindsay,  Craig  and  others  have  prosecuted  this  appeal ;  and  Hawes 
and  wife  and  others  seek  a  reversal  on  their  cross-appeal  for  the 
refusal  of  the  circuit  court  to  hold  the  defendants  liable  for  rents 
of  the  land. 

As  conceded  in  the  argument,  the  pendency  of  the  original  suit 
for  partition,  cannot  affect  the  validity  of  the  sale  except  in  so 
far  as  it  may  show  the  relations  which  Louis  Sanders  and  George 
N.  Sanders  occupied  towards  the  appellees  at  the  time  the  appel- 
lants purchased  the  land ;  the  pleadings  not  being  such  as  to  place 
the  appellants  in  the  attitude  of  pendente  lite  purchasers. 

After  a  careful  examination  and  we  think,  mature  considera- 
tion of  the  various  points  on  which,  it  is  insisted  by  the  counsel 
for  the  appellants,  that  the  sale  made  by  the  sheriff  was  void  for 
irregularity,  as  decided  by  the  circuit  court,  we  do  not  concur  in 
that  conclusion  of  the  court.  But  without  elaborating  this  opinion 
by  a  discussion  in  detail  of  the  many  questions  raised  as  to  the 
regularity  of  the  sale,  none  of  which  have  been  overtasked,  our 
conclusion  is  that  the  sale  was  not  void  as  adjudged  by  the  court 
below. 
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Whether  it  should  not  have  been  set  aside  partially  or  in  toto 
for  the  inadequacy  of  the  price  at  which  Lindsay  purchased  and 
fraud  in  the  procurement,  presents  a  graver,  and  to  us  a  more  per- 
plexing question. 

Although  the  charge  of  a  fraudulent  collusion  between  George 
N.  Sanders,  the  sheriff,  and  Lindsay  is  denied  by  Lindsay,  and 
we  see  no  sufficient  cause  to  infer  that  the  sheriff  acted  in  bad 
faith,  there  are  facts  connected  with  the  claim  of  George  X.  San- 
ders under  the  purchase,  as  derived  through  Lindsay,  which  in 
connection  with  the  erroneous  succession  at  which  the  sheriff's 
sale  was  made,  are  sufficient,  in  our  opinion,  to  vacate  the  sale  in 
a  court  of  equity,  at  least  so  far  as  the  rights  of  Sanders  are  con- 
cerned. Although  Lindsay  professes  to  have  sold  the  land  after 
his  purchase  to  Sanders  for  a  fair  price,  the  price  he  received,  if 
anything  more  than  that  at  which  he  made  the  purchase,  is  not 
disclosed.  And  although  George  N.  Sanders  and  Louis  Sanders, 
Jr.,  by  their  deed  made  July  8th,  1839,  but  two  days  after  the 
conveyance  of  the  sheriff  to  Lindsay,  sold  293  acres  of  the  land  to 
Craig  and  O'Neal  for  $2,934.87^2,  it  does  not  appear  that  G.  K 
Sanders  acquired  the  title  or  held  any  written  evidence  of  a  pur- 
chase from  Lindsay,  till  Lindsay  executed  a  deed  to  him  dated 
the  19th  day  of  December,  1840,  and  for  the  expressed  considera- 
tion of  one  dollar;  and  how  Louis  Sanders,  Jr.,  acquired  a  joint 
interest  in  the  land  with  George  N.  Sanders  does  not  appear.  These 
facts  and  circumstances,  considered  in  connection  with  the  further 
facts  that  the  800  acres  of  land  which  Lindsay  purchased  at 
$144.21  was  worth  four  dollars  an  acre,  and  that  both  George  X. 
and  Louis  Sanders,  Jr.,  were  at  the  time  of  the  sale  interested 
as  part  owners  of  the  land  with  the  other  heirs  and  devisees  of 
George  Nicholas,  deceased,  constrain  us  to  approve  and  affirm 
the  judgment  of  the  court  below  except  in  so  far  it  divests  the 
rights  of  parties,  who  may  stand  in  the  position  of  bona  fid^ 
purchasers  for  a  valuable  consideration,  without  notice  of  the 
equity  of  the  appellees  as  against  Lindsay  and  George  X.  Sanders. 
But  the  appellant  Cr^ig  and  the  representatives  and  heirs  of 
O'Neal  seem  to  us  to  occupy  that  position.  The  price  paid  by 
them  and  for  which  they  accepted  the  deed  of  G.  N.  and  Louis 
Sanders,  Jr.,  appears  to  have  been  full  and  adequate,  and  it  is 
neither  alleged  nor  proved  that  they  had  notice  of  the  equity  of  the 
appellees;  and  we  are  of  the  opinion  that  said  Craig  and  those 
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who  hold  imder  the  said  title  of  O'Neal  are  entitled  to  be  pro- 
tected in  their  title  under  the  deed  from  G.  N.  and  Louis  San- 
<iers,  Jr.,  but  the  other  sub-purchasers  or  tenants  under  them  have 
not  shown  themselves  entitled  to  like  protection. 

And  while  we  adjudge  that  the  appellants  cannot  for  the  rea- 
sons stated,  recover  the  land  sold  to  Craig  and  O'Neal,  they  are 
not  in  our  opinion  without  remedy  as  against  the  Sanders  to  re- 
<30ver  for  money  for  which  they  sold  the  land. 

Wherefore,  the  judgment,  so  far  as  it  affects  the  rights  of  said 
Craig  and  O'Neal's  heirs  and  representatives  or  parties  claiming 
under  O'Neal  is  reversed  with  directions  to  dismiss  the  action 
as  to  them,  but  the  residue  of  the  judgment  is  affirmed  on  both  the 
original  and  cross  appeals. 

Winslow,  for  appellants. 
James  J  for  appellees. 


L.  Babney  v.  W.  C.  Halbebt. 

Judgment  Against  a  Non-Reddent— Pleading*— SaMotiali  of  Petitien. 

As  a  petition,  against  a  non-resident,  averring  a  leadineae  to  oonvey 
lands  sold  to  defendant,  stands  traversed,  it  is  essential  to  recovery, 
that  the  plaintiff  show  he  possesses  an  unencumbered  legal  title,  and  a 
tender  of  such  a  deed  made  in  court. 

Same. 

It  is  error  to  adjudge  a  sale  of  a  defendant,  non-residents'  property, 
where  the  allegations  of  the  petition  neither  allege  nor  seeks  to  point 
out  the  interest  the  defendant  holda  in  the  property,  nor  such  title 
shown  in  the  judgment. 

Sale  of  Personal  Property— Stock  in  a  Petrolium  Company. 

The  measure  of  damages  for  failure  to  pay  for  subscription  to  stock 
is  not  its  par,  but  its  cash  value  on  the  day  to  be  paid. 

APPEAL   FBOM   LEWIS    CIBCUIT    COUBT. 
May  30,  1868. 

Opinion  of  the  Coitbt  by  Judge  Williams: 
39 
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Appellee,  asserting  a  vendor's  lien  for  $5,000  purchase  price 
in  money,  and  600  shares  in.  a  petroleum  company,  at  $25  per 
share,  par  value,  amounting  to  $15,000,  all  which  he  averred  was 
unpaid,  attached  various  lands  and  joint  interest  of  the  appellant 
in  lands,  beside  asserting  his  vendor's  lien  upon  the  500  acres  of 
land  sold,  but  which  was  not  conveyed.  It  appears  that  the  pur- 
chase price  was  to  be  paid  at  a  future,  specified  time  and  a  con- 
veyance by  general  warranty  clear  of  all  encumbrances  was  to  be 
made  upon  the  same  day  upon  the  payment  of  the  purchase  price. 
Plaintiff  averred  his  ability  and  readiness  to  convey  and  avers  a 
tender  of  the  deed  in  and  with  his  petition,  but  no  such  deed 
appears  in  the  record. 

The  sheriff  returned  the  attachment  levied  upon  some  of  the 
lands  and  his  joint  interest  in  others,  and  that  the  defendant  was 
a  non-resident. 

The  court  thereupon  gave  a  personal  judgment  for  plaintiff's 
claims  and  sustained  the  attachment  upon  parol  proof  heard  in 
court. 

Subsequently,  after  the  adjournment  of  the  court,  the  plaintiff 
by  a  paper  filed,  released  the  personal  judgment  and  order  of  sale, 
but  reserved  the  benefit  of  the  adjudication  as  settling  the  rights 
otherwise  between  the  parties. 

At  a  subsequent  term,  after  a  deposition  proving  the  defend- 
ant's non-residency,  had  been  taken,  the  court  again  sustained  the 
attachment  and  ordered  a  sale  of  a  suflSciency  of  the  attached 
property  to  pay  the  debt  and  reserved  a  lien  upon  the  land,  and 
defendant  has  appealed  to  this  court  for  a  correction  of  errors. 

That  the  material  allegations  of  plaintiff's  petition  stand  de- 
nied upon  proceedings  against  a  non-resident,  is  too  clear  for  con- 
troversy, therefore,  as  plaintiff's  averment  that  he  was  able  and 
willing  to  convey  stood  traversed,  it  was  essential  to  his  recovery 
that  he  should  show  he  possessed  an  unencumbered  legal  title 
to  the  land  sold,  so  far  from  having  done  so  he  does  not  even  sug- 
gest by  what  title  he  holds  the  land,  or  how  he  became  possessed 
with  the  legal  title.  To  adjudge  a  sale  of  defendant's  property 
until  this  was  made  manifest  was  a  radical  error. 

There  is  no  evidence  in  the  record  of  the  legal  title  of  defend- 
ant to  the  lands  attached,  it  is  true  it  is  averred  how  he  became 
possessed  of  the  title  to  the  various  tracts,  but  the  deeds  are  not 
in,  and  whether  these  titles  were  unencumbered  by  vendor's  liens 
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are  neither  averred  nor  shown.  It  was  erroneous  to  expose  to  sale 
a  non-resident's  property  without  ascertaining  these  f acts^  as  both 
detrimental  to  him  and  uncertain  to  the  bidders;  the  chancellor 
should  always  assure  to  purchasers  the  kind  of  title  he  offers 
for  sale. 

But  as  to  his  undivided  interest  in  the  250  acres  and  8  acres 
which  seems  to  be  the  joint  property  of  a  petroleum  company,  in 
which  it  is  averred  defendant  is  a  joint  holder,  his  interest,  how- 
ever, is  neither  averred  nor  ascertained,  and  what  the  purchaser 
would  get  cannot  be  determined  by  this  proceeding,  this  was  rad- 
ically wrong. 

Whether  attachments  should  be  deemed  to  be  embraced  by  the 
spirit  of  an  act  of  February  12,  1838,  2  Stant,  Kev.  Stat  513-15, 
regulating  the  sale  of  partnership  and  joint  property  taken  under 
execution,  there  is  no  doubt  but  the  chancellor  should  ascertain 
both  the  interest  and  title  of  the  defendant  before  exposing  his 
property  to  sale,  and  if  need  be  clear  away  the  encumbrances  so 
as  not  to  sell  to  purchasers  a  litigation. 

It  is  not  clearly  discoverable  whether  the  court  intended  to 
adjudicate  $15,000  for  the  unpaid  600  shares  of  petroleum  stock, 
but  if  so,  this  would  also  be  a  fatal  error,  as  the  true  measure 
of  damages  would  be  its  cash  value  on  the  day  to  be  paid. 

For  these  errors  the  judgment  is  reversed,  with  directions  for 
further  proceedings  consistent  herewith. 

Stevenson,  Myers,  for  appellant. 
Taylor,  Ireland,  Halbert,  for  appellee. 
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B.  B.  Gboom  v.  T.  B.  Oldham. 

Conditional  Sale— Instrnctions— Personal  Property. 

Upon  a  contract  to  furnish  horses  to  the  Government,  the  evidence 
showed  that  two  of  the  horses  had  been  delivered  to  the  Government 
Agent,  but  never  inspected,  and  not  paid  for.  In  a  quesion  of  which  of 
two  vendors  should  stand  the  loss,  Uie  jury  should  have  been  informed 
by  proper  instructions  whether  it  was  an  absolute  or  conditional  sale, 
whether  the  horse  had  been  delivered  as  directed  by  one  vendor,  whose 
duty  it  was  to  have  them  inspected,  and  whether  delivered,  branded 
or  unbranded. 

APPEAL  PBOM   MONTGOMEBY   CIBCUIT   COUET. 
September  16,  1868. 
Opinion  of  the  Coubt  Judge  Williams: 

The  evidence  is  conflicting  as  to  the  character  of  the  sale  of 
the  mare  by  appellee  to  appellant,  whether  absolute  or  conditional 
upon  her  passing  inspection  by  the  United  States  inspector  of 
horses  wanted  for  the  military  service  of  the  Government;  also 
as  to  whether  the  mare  was  delivered  at  the  residence  of  Lowry 
wherp  Groom  was  collecting  his  horses,  and  whether  he  ever  got 
possession  of  her. 

Lowry  says  the  next  day  after  the  inspection  and  after  Groom 
had  left,  he  delivered  the  number  of  horses  inspected  to  the  Gov- 
ernment agent  and  there  still  remained  two  not  inspected  or 
branded,  one  of  which  was  a  dark  bay  or  brown,  some  8  or  10 
years  old,  and  that  he  subsequently  delivered  thereon  the  order 
of  the  Government  agent  Peckover. 

In  this  state  of  the  evidence  the  questions,  not  only  of  whether 
it  was  an  absolute  or  conditional  sale,  whether  the  mare  had  been 
delivered  in  the  lot  or  directed  by  Groom,  but,  also,  whether  she 
had  not  been  inpected  and  if  not  by  whose  neglect,  oversight  or 
mistake  should  have  been  determined.  It  is  palpable  from  this 
evidence  that  the  mare  was  delivered  at  Lowry's  and  not  inspected 
and  that  Groom  never  got  the  benefit  of  her,  but  that  the  govern- 
ment agent  got  her  without  paying  any  one  for  her.  If  this 
should  be  the  case  then  it  presents  the  legal  question  as  to  which 
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of  two  innocent  parties  must  bear  the  loss  and  this  can  be  decided 
alone  by  the  determination  of  whose  duty  it  was  to  procure  the 
inspection,  if  appellants,  then  the  neglect  to  have  her  inspected 
fixes  the  loss  upon  him ;  if  appellees,  then  the  loss  must  be  his. 

We  think  this  a  case  where  a  special  as  well  as  general  verdict 
would  be  highly  appropriate,  for  upon  the  finding  of  a  few  facts 
the  law  would  determine  the  rights  of  the  parties  and  we  direct 
that  at  least  the  following  special  direction  be  submitted  to 
the  jury: 

1.  Whether  or  not  the  sale  was  absolute  or  conditional. 

2.  Whether  or  not  the  mare  was  delivered  at  Lowry's  as  directed 
by  Groom  and  put  in  the  lot. 

3.  Whether  or  not  the  mare  was  inspected  by  the  Government 
inspector. 

4.  Whose  duly  was  it  to  have  the  mare  inspected. 

5.  Was  or  not  the  mare  delivered  to  the  Government  agent 
either  branded  or  unbranded,  and  which. 

The  instructions  did  not  comport  with  this  view  of  the  case  and 
was  therefore  misleading  and  may  have  produced  an  erroneous 
verdict,  but,  however  this  may  be,  the  law  can  well  pronounce 
its  judgment  upon  the  special  finding  of  the  above  facts  whatever 
may  be  the  general  verdict 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial  and  further  proceedings  as  herein  directed. 

Reid  &  Reidj  for  appellant. 

Holt,  for  appellee. 


Geobge  Huston  and  J.  S.  Taylob  v.  J.  B.  Dbuby. 

Attorney  and  Client— Ezcesaive  Fee  in  Divorce  Proceedings. 

Though  the  evidence  may  show  the  serviceB  of  attorneys  for  the 
wife,  in  divorce  proceedings,  to  be  worth  $300,  in  the  absence  of  evidence 
as  to  the  ability  of  the  husband  to  make  such  a  payment  in  that  the 
estate  is  not  ample,  the  court  will  not  reverse  the  court  below  for  an 
allowance  of  only  $160. 

APPBAI.  FBOM  UNION   CIBOUIT   OOUBT. 
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September  17,  1868. 
Opinion  of  the  Coukt  by  Judge  Petees: 

Upon  a  joint  proceeding  of  appellants,  not  being  partners,  by 
motion  against  appelle  to  recover  three  hundred  dollars  for  services 
rendered  his  wife  as  her  attorneys  in  defending  a  suit  brought 
by  him  against  her  for  divorce;  the  court  below  adjudged  he 
should  pay  them  one  hundred  and  fifty  dollars,  half  the  amount 
claimed  by  them,  and  to  correct  that  judgment  this  appeal  is 
prosecuted. 

Whilst  appellants  have  shown  by  the  evidence  what  the  serv- 
ices rendered  Mrs.  Drury  in  defending  the  suit  were  reasonably- 
worth  three  himdred  dollars,  or  one  hundred  and  fifty  dollars  each, 
still  an  allowance  of  three  hundred  dollars  to  them  against  appellee 
could  not  be  made  without  a  departure  from  the  principle  settled 
by  this  court  in  the  case  of  Burgess  vs.  Burgess,  1st  Duvall  281, 
for  which  we  see  no  sufficient  reason,  especially  as  the  evidence 
does  not  sho'w  that  appellee's  estate  is  ample. 

Wherefore  the  judgment  is  affirmed. 


James,  Huston  &  Taylor,  for  appellant. 
Hughes,  for  appellee. 


G.  K.  Sloan's  Admb.  v.  T.  B.  Waltees. 

Evidence— Competency  of  Witness — Suit  on  Ifote.. 

In  a  suit  by  an  administrator  against  Walters  on  a  note  for  $300, 
assigned  by  Talbot,  Walters  called  Talbot  f^  a  witness  to  establish 
payments.  Should  the  administrator  recover  the  whole  amount  of 
the  debt  would  have  gone  into  judgment;  and  if  Walters  had  failed  in 
establishing  his  defense,  Talbot  would  have  been  responsible  to  him  for 
•such  payments.  Held,  that  Talbot's  interest  being  against  Walters, 
he  was  a  competent  witness  for  him. 

APPEAL  FROM  NELSON   CIEOUIT  COITBT. 
September  11.  1868. 

Opinion  of  the  Ooijbt  by  Judob  Williams: 
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Talbert  having  assigned  to  G.  K.  Sloan,  Walters'  note  for  $300, 
which  was  executed  to  him,  was  called  by  Walters  to  establish  his 
defense  of  payment  partly  to  Talbert,  which  was  objected  to  by 
the  plaintiff,  but  over-ruled  by  the  court,  and  exceptions. 

Appellant  insists  that  Talbert's  interest  was  not  in  equipoise, 
and  therefore,  he  is  not  a  competent  witness. 

In  a  suit  between  Sloan's  administrator  against  Talbert  on  his 
assignment,  he  could  not  use  the  record  to  show  the  character  of 
that  assignment,  and  if  Sloan's  administrator  should  recover,  the 
measure  of  recovery  would  be  the  amount  paid,  or,  in  the  ab- 
sence of  all  proof  as  to  this,  the  amount  of  the  debt  assigned  with 
interest  thereon  and  the  legal  costs  recovered  of  him. in  prosecut- 
ing this  suit,  whilst  had  Walters  failed  in  establishing  his  defense, 
Talbert  would  have  been  responsible  to  him  only  for  the  amount 
received  from  him  subsequent  to  the  assignment,  with  interest 
thereon,  but  no  costs ;  therefore,  the  legal  interest  of  Talbert  was 
against  Walters  who  called  him  to  testify,  and  he  was  clearly 
competent  As  to  his  preferences  and  partiality,  that  would  go 
to  his  credibility  in  the  consideration  of  the  jury.  As  he  was 
corroborated  in  a  material  point  by  another  witness  as  to  the 
motive  and  consideration  of  the  assignment,  we  could  not  disturb 
the  verdict  and  judgment  on  the  evidence.  We  think  the  in- 
structions properly  expounded  the  law  of  the  case,  but  if  they  did 
not  no  objections  were  made  nor  exceptions  taken  to  them.  Where- 
fore the  judgment  is  aflSrmed. 

Bunch  &  Lee^  for  appellant. 

McKay,  for  appellee. 
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Habblbt  6.  Evans  et  al.  v.  Abneb  Hobd. 

BzecatoxB   and   Adminiatraton— Violation   of   Fiducial   Trnat— Liability   for 
Loss  Thereby. 

An  executor,  who  loans  money  of  his  testator,  and  by  a  transfer  of 
the  note  thus  taken,  secures  other  notes  from  different  {Mirties,  whieh 
latter  notes  prove  worthless  on  account  of  his  dereliction  of  vigilance^ 
is  held  liable  personally  for  the  loss  thus  sustained  to  the  estate. 

Same. 

Executors  must  properly  protect  the  debts  due  their  testators  estate- 
and,  on  a  note,  of  an  insolvent,  where  no  attempt  is  made  to  properly 
secure  it,  or  ask  for  a  pro  rata  allowance  out  of  the  assigned  property 
of  a  surety,  or  actual  demand  of  the  principal,  is  held  to  be  a  vioIatioB- 
of  the  trust. 

APPEAI.  FBOM  FLEMING  CIBCUIT  COUBT. 
April  22,   1869. 

Opinion  of  the  Coitet  by  Judge  Williams: 

A.  Parer,  deceased,  by  his  last  will  bequeathed  to  his  sister^ 
Harriet  G.  Evans,  and  her  children,  among  other  things  a  debt 
of  $11,000 — then  in  due  time  by  Blackburn  secured  by  mortgage 
on  a  Woodford  county  farm,  also  a  fund  in  his  hands  as  trustee 
left  by  his  father  to  his  said  sister  $2,056.98,  all  to  be  put  out 
at  interest  payable  semi-annually,  making  Abner  Hord  a  trustee 
and  in  case  of  his  death  S.  Girard  Hord,  trustee,  to  loan  out  said 
funds,  and  to  pay  Mrs.  Evans  the  semi-annual  interest  By  the 
ninth  clause  of  his  will  he  authorizes  his  executors  to  continue  the 
loan  of  eleven  thousand  dollars  to  Blackburn  at  six  per  cent,  but 
if  he  shall  elect  to  pay  it  then  the  tricstee  may  invest  it  in  steel 
stock  or  loan  it  by  mortgage  on  real  estate,  and  appointed  Abner 
Hord  his  executor. 

A  debt  of  $2,247.31  on  R.  R.  Bell,  and  George  Jones,  his  se- 
curity, being  lost  by  the  insolvency  of  the  obligors,  which  Hord 
asserts  to  be  part  of  the  trust  fund  and  claimed  and  got  a  credit 
therefore  with  the  county  court.  Mrs.  Evans  and  her  children 
brought  suit  averring  that  this  was  an  imprudent  and  imsafe  in- 
vestment and  that  it  had  been  lost  by  want  of  proper  vigilance- 
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by  Hord  and  that  in  the  first  instance  it  had  been  a  private  debt 
of  said  Hord  and  that  he  had  because  of  its  doubtful  character 
transferred  it  to  the  trust  fund,  and  thereby  attempted  to  throw 
its  loss  upon  them.  Issues  were  formed  on  these  pleadings,  the 
evidence  heard  and  the  cause  submitted  on  two  isolated  questions, 
to-wit,  whether  Hord  was  responsible  for  the  Bell  debt,  and 
whether  he  was  responsible  for  more  than  the  legal  interest  which 
he  had  reported  on  the  Lander  debt. 

The  debt  of  $11,000  seems  to  have  been  collected  of  Blackburn 
soon  after  the  testator's  death,  which  occurred  previous  to  July, 
1850. 

It  is  insisted  in  argument  that  it  was  a  breach  of  trust  to  loan 
this  fund  on  any  other  security  than  mortgage  on  real  estate,  or 
to  invest  it  in  steel  stock;  it  is  sufficient,  however,  to  say  that 
no  euch  cause  of  action  is  alleged  or  set  up  in  the  petition,  there- 
fore we  cannot  consider  it 

Hordes  responsibility  for  the  Bell  debt,  under  these  plciiding:^, 
must  be  confined  to  the  question  of  reasonable  diligence  and  csire 
in  creating  this  debt  and  its  management  after  it  was  creale<l. 

'J'he  note  of  Bell,  with  Gteorge  Jones  as  his  securily,  for  $2,000 
pricipal  is  dated  September  17,  1861,  due  at  one  year. 

Another  note  of  same  date  for  $100 — due  in  six  months  for 
the  semi-annual  interest  was  executed  by  them ;  and  anotlier  note 
for  $85  was  secured  the  same  day  by  Bell,  alone,  due  in  one  year 
for  the  next  semi-aiTiual  int-^rest 

Hord,  in.  his  answer  says,  he  exchanged  this  note  witl  Early 
for  a  note  on  Eobiiison  and  this  latter  he  exchanged  with  his  son 
A.  P.  Hord,  for  a  note  on  King,  as  he  says  his  son  had  purohascd 
"RobiuM  n's  farm  and  holding  King's  note  he  exchanged  Eobmson's 
note  with  him  for  it- 
It  is  quite  apparent  that  these  exchanges  of  notes  were  to  benefit 
and  accommodate  his  son,  A.  P.  Hord,  for  if  the  original  invest- 
ment was  good  there  could  have  accrued  no  benefit  to  the  bene- 
ficiaries, but  as  each  exchange  complicated  the  transaction,  and  if 
the  trust  funds  must  be  held  liable  for  the  trustee's  assignment, 
it  thereby  becomes  endangered. 

Jones  as  early  as  February  24,  1862,  some  five  months  after 
said  note  of  Bell  to  the  trustee  was  secured  and  before  it  was 
due,  made  an  assignment  of  his  property  which  seems  to  have 
been  barely  sufficient  to  have  made  this  note  good,  even  if  he  had 
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owed  no  other  debts,  but  which  were  more  than  sufficient  to  absorb 
his  property  without  any  pro  rata  to  this  one,  and  by  the  consoli- 
dated judgments  in  the  case  of  BelFs  creditors  against  him  it  ap- 
pears that  all  the  attachments  sued  out  February  2,  1863,  were 
made  out  of  Bell's  property. 

So  here  is  a  fiducial  debt  remaining  without  security  from  the 
date  of  Jones'  assignment,  February  24,  1862,  until  February  3, 
1863,  with  no  attempt  either  to  get  a  pro  rata  allowance  out  of 
Jones'  property,  or  demand  on  the  principal,  so  far  as  appears, 
to  supply  a  new  security.  And  if  the  previous  assignment  of  the 
note  be  set  up  as  an  excuse  for  this  dereliction  of  vigilance,  it 
would  only  show  that  the  assignment  itself,  by  putting  it  out  of 
the  power  of  the  trustee  to  control  it,  was  a  violation  of  the  trust 

We  are  satisfied  from  the  evidence  that  Bell  was  to  all  appear- 
ance a  good,  safe  borrower  when  this  debt  was  made  and  so  con- 
tinued up  to  about  the  time  when  his  property  was  attached;  his 
credit  seems  not  to  have  been  impaired  until  his  unexpected  and 
rather  eccentric  departure  from  his  home,  in  Fleming  county, 
where  he  owned  a  valuable  farm  of  some  400  acres  and  other 
large  and  valuable  property ;  and  we  have  but  little  doubt  that  he 
could  and  would  have  supplied  Jones'  place  with  a  good  and  val- 
uable security  at  any  time  after  Jones'  assignment  had  he  been 
called  on  to  do  so. 

Taking  all  these  transactions  together  we  have  no  doubt  but 
that  Hord  should  be  held  responsible  for  this  Bell  debt  The  trust 
debt  on  Bobinson  remained  good  and  was  paid  and  this  shows 
the  injustice  of  its  exchange  without  any  possible  profit  to  the 
beneficiaries. 

As  to  the  usurious  interest  on  the  notes  of  Lander  set  out  in 
the  petition  it  appears  that  he  escaped  from  the  payment  of  the 
usurious  part  and  although  Hord  had  also  assigned  his  notes,  yet 
as  the  amount  was  not  actually  collected  but  rejected  by  the  court 
on  Lander's  appeal  we  do  not  see  how  Hord  could  be  held  responsi- 
ble thereon.  But  we  infer  from  the  pleadings  and  otherwise  that 
there  may  have  been  a  previous  transaction  to  these  notes  copied 
in  the  petition  in  which  Mrs.  Evans  was  made  to  assert  her  bene- 
ficial claim  and  in  which  usurious  interest  was  collected  because 
Lander  could  not  or  did  not  sustain  his  plea,  and  if  so,  Hord 
should  be  held  responsible  for  this,  but  all  this,  now,  too  vaguely 
appears  for  our  adjudication,  therefore,  as  to  this  matter  additional 
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pleadings  may  be  allowed  to  either  party  and  another  reference 
as  to  it  may  be  made  to  the  commissioner  to  ascertain  and  re- 
port thereon. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  adjudge 
against  appellee,  Hord,  as  to  the  amount  of  the  Bell  note  for  which 
he  obtained  a  credit  with  the  county  court  and  interest  thereon 
from  the  time  and  as  of  the  date  of  his  credit,  and  for  further 
proceedings  as  herein  indicated. 

Cordy  Andrews^  Wadsworthj  for  appellants, 

Phister,  Boits,  for  appellee. 


Morton  Scott  et  al  v.  W.  S.  Scott's  Exeoutbix. 

Ezecntor  and  Administrator— Right  to  Institute  Action  hy  Ezecutriz  on  Note 
Made  to  Deceased,  as  Executor. 

Though  an  executrix,  cannot,  as  such,  maintain  an  action  on  a  note 
made  payable  to  her  testator  as  executor,  unless  the  petition  is 
demurred  to,  or  objection  made  in  their  answer,  defendants  will  be 
deemed  as  having  waived  the  objection. 

Same — Settlement  of  Accounts. 

Where  an  executor  and  the  distributees  make  and  agree  on  a  settle- 
ment of  the  estate  between  them,  they  will  not  be  allowed  to  reopen 
and  controvert  items  in  said  settlement,  in  a  suit  between  said  dis- 
tributees and  the  executrix  of  the  testator  and  former  executor. 

APPEAL  PBOM  JESSAMINE  CIBCUIT  OOUBT. 
April  16,  1869. 

Opinion  of  the  Coitbt  by  Judge  Petebs  : 

It  may  prove  as  satisfactory  to  state  the  conclusions  to  which 
the  court  has  been  brought  by  a  careful  examination  of  the  record, 
as  it  would  be,  to  amplify  the  reasons  for  these  conclusions.  The 
conclusions  will  therefore  be  briefly  stated. 

It  is  however  proper  to  dispose  of  two  preliminary  questions. 

1.  It  is  insisted,  that  as  the  note  whidi  is  the  foundation  of  the 
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action  was  executed  to  William  S.  Scott,  executor  of  Thomas  B. 
Scott,  deceased,  that  his  executrix,  who  is  the  plaintiff  in  the 
action,  cannot  as  such  executrix,  maintain  the  action.  And  that 
question  is  elaborately  debated  by  counsel  for  appellants. 

To  the  petition,  appellants  failed  to  demur,  although  the  ob- 
jection appeared  on  the  face  of  it.  Nor  did  they  make  the  objec- 
tion in  their  answer  that  appelleee  could  not  maintain  the  action 
in  her  name  as  executrix.  Consequently,  appellants  cannot  be 
heard  now  to  complain  that  appellee  has  no  capacity  to  sue.  They 
must  be  deemed  to  have  waived  the  objection.  Sec.  12S,  Civ.  Code. 

The  second  preliminary  question  comes  from  appellee,  that  as 
this  was  not  a  suit  to  settle  the  estate  of  Thomas  B.  Scott,  the 
testator,  the  court  below  should  not  have  credited  appellants  by 
their  distrbutable  shares  of  said  note. 

That  objection  certainly  does  not  come  with  any  grace  from 
appellee.  Her  testator  lived  more  than  eight  years  after  his  quali- 
fication as  executor  of  his  father,  and  more  than  five  years  after 
the  maturity  of  the  note,  and  had  failed  to  settle  his  executorial 
accounts,  nor  had  appellee  settled  her  accounts,  although  nearly 
eight  years  had  elapsed  from  the  death  of  the  testator  to  the  bring- 
ing of  this  action. 

The  whole  period  being  over  16  years  from  the  qualification  of 
her  testator  to  the  institution  of  this  action,  without  a  final  settle- 
ment And  besides,  in  the  settlement  made  in  1853  by  her  tes- 
tator with  appellants,  he  allowed  them  a  credit  on  the  note  then 
due  for  their  distributable  share  of  said  note.  Showing  that  he 
regarded  the  debts  of  his  testator  as  paid  and  the  devisees  entitled 
to  their  respective  parts  of  their  father's  estate.  And  it  may  be 
presumed  that  an  agreement  existed  between  the  parties  that 
appellants  should  be  credited  on  their  note  by  their  respective 
portions  under  the  will  at  the  making  of  the  contract. 

The  settlement  of  the  Ist  of  August,  1863,  appears  to  have  been 
made  with  great  care,  and  to  have  been  thoroughly  understood 
by  the  parties,  and  no  errors  or  mistakes  in  the  same  are  alleged, 
or  suggested,  in  their  pleadings  by  either  party,  but  a  slight  mis- 
take in  the  calculation  of  interest  was  presented  by  Samuel  Scott 
to  W.  S.  Scott  very  soon  after  said  settlement  was  made,  which 
seems  to  have  been  admitted  by  the  latter,  and  as  that  settlement 
was  acquiesced  in  as  thus  corected,  it  must  be  treated  and  regarded 
as  a  final  settlement  of  all  open  accounts,  or  claims,  naturally 
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existing,  except  such  as  were  then  ri^ated  to  be  unsettled,  up  to  its 
date.  Consequently  the  claim  foi  wood  and  com  in  the  account 
for  1853,  presented  by  appellants  fith  their  answer  was  properly 
disallowed  by  the  court  below. 

The  last  item  of  $244  for  wood  does  not  show  in  what  month, 
months,  or  season  of  the  year  the  wood  was  delivered,  and  as 
appellants  do  not  show  the  delivery  was  after  the  settlement,  the 
court  cannot  assume  it  was  afterwards  and  give  credit  for  it. 

The  evidence  as  to  the  delivery  of  the  com  and  beef  charged 
in  the  account  of  1854,  is  very  indefinite  and  uncertain  and  we 
cannot  say  therefore  that  the  court  below  erred  in  refusing  to 
allow  a  credit  therefor. 

And  thus  the  same  may  be  said  of  the  bills  charged  in  the  ac- 
count of  1865.  There  is  no  charge  for  wood  in  the  account  for 
1854, 1855  and  1856,  but  in  the  account  for  1857  there  is  a  charge 
for  wood  sold  Wm.  Scott  And  James  O.  He'nry  proves  he  hauled 
67  cords  of  wood  to  him  from  appellant's  farm,  which  testator 
told  him  he  got  of  them  in  the  tree,  and  had  it  cut  and  split,  and  he 
proves  what  the  wood  was  worth  and  that  he  hauled  it. 

The  claims  for  credits  for  money  collected  by  appellee's  testator 
from  Eice  for  the  Woolfolk  farm,  which  Mrs.  Kice  and  Mrs* 
Estill  were  entitled  to,  will  be  next  considered. 

The  master's  report  shows  the  amount  of  Eice's 
notes  with  interest  on  them  to  the  date  the  note  sued 

on  was  due,  to  be $4,457.67 

Mrs.  Eoberts  and  Mrs.  Estill  were  entitled  to  2-3 

of  that  sum,  or $3,106.11 1-3 

On  the  settlement  made  by  the  parties  and  approved 
.  by  their  signatures,  dated  21st  of  November,  1851, 
and  in  which  the  note  first  due  for  the  land  was  set- 
tled, appellants  were  credited  by  amount  received 

for  Woolfolk  farm $1,355.60 

And  on  the  settlement  of  the  1st  of  August,  1853, 
of  the  note  for  the  second  payment  of  the  land,  they 

are  credited  by $602.00 

On  the  last  named  date  Mrs.  Eoberts  and  Miss  N".  E. 
Scott,  now  Mrs.  Estill,  receipted  to  W.  S.  Scott  for 

money  collected  of  Eice    $1,362.95 

On  the  26th  of  September,  1851,  Mrs.  Eoberts  exe- 
cuted a  receipt  to  him  for  money  received  of  Eice. .    $701.64 
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and  on  the  same  day  Miss  'N.  E.  Scott  receipted  to 

him  for  the  same  amount 701.64 

Making  in  all $4,723.83 

Deduct  amount  they  were  entitled  to 3,105.11 1-3 

Making  this  sum  more $1,618.71  2-3 

than  Rice's  whole  indebtedness  amounted  to.  It  must  be  that 
some  of  said  receipts  were  given  for  credits  which  had  been  al- 
lowed on  one  or  both  of  the  notes  settled  in  the  life  time  of 
William  Scott ;  but  how  it  really  is,  the  record  before  us  does  not 
explain,  which  might  have  been  done  perhaps  by  taking  Eice's 
deposition,  but  that  was  not  done,  and  this  court  cannot  venture 
to  adjust  it  without  evidence. 

For  the  mistake  in  the  settlement  of  August  1st,  1853,  in  the 
calculation  of  interest  of  $22.59  appellants  were  paid  as  is  shown 
by  exhibit  dated  12th  of  August,  1853,  signed  by  R.  S.  &  William 
Scott.. 

A  part  of  the  price  of  the  crop  of  hemp  raised  in  1852,  viz: 
the  sum  of  $662.35,  was  applied  to  the  discharge  of  the  note  for 
the  second  payment  for  the  land.  And  the  residue  of  the  crop 
for  that  year,  viz:  the  sum  of  $672.16,  was  to  have  been  credited 
on  the  note  now  in  contest.  The  crop  of  hemp  raised  in  1853 
amounted,  as  the  masters  report  shows, 

to   $629.33 

That  of  1854   845.93 

That  of  1855  to 1,326.83 

Add  the  balance  of  the  crop  of  1852 572.16 


Total  hemp  crop  to  1855  inclusive $3,374.25 

Appellants  cannot  now  be  credited  by  the  whole  of  this 
sum,  because  on  the  12th  of  February,  1854,  testator  sent 
in  a  check  to  Samuel  Scott  in  Missi.,  one  of  the  firm, 
$1,200,  within  $1.49  of  the  full  amount  of  the  crop  of 
1853,  and  the  balance  on  the  crop  of  1852,  which  in  ab- 
sence of  evidence  to  the  contrary  must  be  regarded  as  pay- 
ment therefor. 
On  the  23rd  of  May,  1855,  he  sent  to  his  brother  Samuel,  then 
in  Missi.,  another  check  for  $900,  the  crop  of  1854  amounting  to 
only  $845.93,  makinp;  the  simi  of  $54  more  than  that  crop  came 
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to.  And  on  the  17th  of  July,  1856,  he  paid  to  K.  S.  Scott  $880 
on  the  crop  of  1855,  as  the  receipt  for  the  same  expresses,  and  on 
the  29th  of  August,  1856,  he  paid  him  the  further  sum  of  $186.53 
on  said  crop;  these  receipts  acknowledge  payments  in  cash;  the 
court  below  therefore  properly  rejected  all  credits  for  the  crops 
of  hemp  for  those  years,  except  the  difference  between  what  they 
amounted  to,  and  said  payments,  which  is  as  follows: 

Total  amount  of  hemp  crops $3,374.25 

Total  amount  of  payments 3,166.53 


Making  a  difference  in  favor  of  appellants  of .  . .     $207.72 
to  which  add  price  of  wood  hauled  by  Henry.  ...         39.75 


Makes  the  credit  just  . .  .* $247.47 

the  sum  the  court  below  allowed — but  the  credit  was  given  in  the 
judgment  of  the  date  of  the  note  and  this  we  approve  because  there 
was  more  than  that  sum  due  on  the  crop  of  1852,  before  any  pay- 
ments were  made,  and  interest  allowed  by  the  master  was  properly 
rejected. 

Keith  proves  he  got  the  crops  of  hemp  raised  in  1856,  1857  and 
1858,  and  there  is  therefore  no  pretext  for  claiming  credit  for 
those  crops. 

Appellants  are  entitled  to  credit  on  the  note  for  their  respective 
portions,  as  devisees  of  Thomas  B.  Scott,  and  the  court  below  so 
determined.  It  is  not  shown  that  there  are  any  outstanding  debts 
against  the  estate,  and  appellee's  testator  credited  then  with  the 
5-10  or  one-half  of  the  note  for  the  second  installment  on  the  land 
as  their  share  thereof  as  devisees.  But  the  court  below  credited 
them  by  the  sum  of  $596.69  as  *he  share  of  each,  aggregating  the 
sum  of  $2,983.45  as  the  full  amoant  to  which  they  were  entitled. 
There  were  ten  devisees  of  Thomas  B.  Scott — appellants  are  en- 
titled to  5-10  or  one-half  of  what  is  to  be  divided.  The  note  is 
for  $7,051.25,  the  one-tenth  of  which  is  $705.12  Vl>,  and  the  half 
of  the  amount  of  the  note  would  be  $3,525,621/2)  and  no  reason 
is  perceived  why  appellants  are  not  entitled  to  a  credit  for  this 
sum  less  a  commission  of  5  per  cent  as  an  allowance  to  appellee's 
intestate  which  is  $176.25.  The  court  below  therefore  erred  in 
not  allowing  them  credit  for  $3,349.39  of  the  date  of  the  ma- 
turity of  the  note,  instead  of  $2,983.45,  making  a  difference  in 
favor   of   appellants    of   $365.49.      Appellee's    testator    allowed 
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them  a  credit  for  the  full  half  of  the  note  for  2ii(i  payment  as 
their  distributable  share  thereof  on  the  settlement  he  made  with 
them. 

John  Scotl.  proves  that  William  S.  Scott  as  executor  of  his 
father  owed  him  $397.79-100  the  balance  of  his  legac\,  and  that 
appellant  Morton  Scott  paid  him  that  sum  for  said  executor  on 
the  27th  of  January,  1854.  There  is  no  evidence  that  this  money 
was  ever  refunded  to  Morton  Scott,  or  to  any  one  of  the  obligors 
in  the  note;  they  were  then  indebted  to  William  S.  Scott  as  ex- 
ecutor and  it  is  probable,  indeed  scarcely  to  be  doubted,  that  the 
payment  was  made  to  John  Scott  for  the  executor,  and  to  be 
credited  on  said  note,  and  the  credit  should  have  been  given  as 
of  the  27th  of  January,  1854. 

The  court  below  also  etred  to  the  prejudice  of  appellee.  The 
credit  for  $330.75  was  properly  allowed,  but  it  was  erroneous  to 
fix  the  date  of  that  credit  at  the  time  the  note  sued  on  fell  due, 
the  payments  were  not  made  until  December,  18d2,  or  it  may  be 
January,  1863,  and  that  credit  should  have  been  dated  as  of  the 
1st  of  January,  1863. 

For  the  errors  herein  pointed  out  alone  the  judgment  is  re- 
versed on  the  original  and  cross-appeals,  and  the  cause  is  remanded 
with  directions  to  correct  the  judgment /as  herein  indicated,  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Lindseys,  Bronatigh,  for  appellee. 
Messick,  James,  for  appellants. 


J.  G.  Guthrie's  Admr.  v,   E.  Ann  Guthrie. 

A£Bdavit — Waiver — Objections. 

The  absence  of  an  affidavit  to  claims  filed  by  a  defendant  in  a 
cross  petition,  is  held  to  be  waived  by  failing  to  object  to  same  before 
the   trial,   and   after  judgment,   the   objection   comes   to   late. 

Husband  and  Wife— Use  of  Wife's  Property— Interest. 

As  the  husband  has  the  joint  use  of  the  wife's  property  during 
their  lives,  his  estate  is  chargeable  with  interest  on  the  use  of  per- 
sonal property  of  the  wife  after  his  death,  only. 
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Opinion  of  the  Court. 

APPEAL   FfiOM  HAEDIN   CIECUIT   COUET. 
March  20,  1869. 

Opinion  of  the  Couet  by  Judge  Petees  : 

The  verification  of  the  claim  of  appellee  was  waived  by  failing 
to  object  to  it  before  the  trial,  and  after  judgment  the  objection 
comes  too  late. 

Cofer,  the  first  administrator  of  G.  Guthrie,  brought  an  action 
for  a  settlement  of  the  estate  of  his  intestate,  pending  that  action 
he  was  removed  and  Pusey  was  appointed.  After  his  appointment 
appellee  and  the  heirs  of  decedent  brought  a  suit  for  a  settlement 
of  the  estate  against  the  second  administrator,  and  that  action  was 
consolidated  with  the  one  Gofer  had  previously  brought,  and  in 
which  appellee  made  her  answer  a  cross-action,  and  set  up  her 
claim  for  the  money  for  which  her  slaves  had  been  sold  by  her 
late  husband.  Pusey,  the  last  administrator,  was  properly  before 
the  court,  and  failed  to  answer  her  cross  petition,  and  Cofer  failed 
to  answer  while  he  was  administrator.  The  court  below  there- 
fore correctly  took  the  same  for  confessed,  and  no  formal  dis- 
missal of  the  cross  bill  against  the  heirs  was  necessary. 

But  the  judgment  allowed  interest  on  the  amount  recovered  from 
September,  1853,  this  was  erroneous.  It  is  not  alleged  in  the 
cross-action  when  the  negroes  were  sold,  the  husband  could  use 
them  during  the  joint  lives  of  himself  and  wife,  and  in  any  event 
his  estate  should  not  be  charged  with  interest  until  after  his  death, 
and  we  think  she  should  be  entitled  to  interest  only  from  the 
time  she  filed  her  cross-action  on  the  21st  of  May,  1863. 

Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  render  judgment  for  $900,  with  interest  from 
the  2l8t  of  May,  1863,  until  paid. 

,  Cofer,  for  appellant. 
Malthis,  for  appellee. 
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Chables  Newbueg  v.  Nathan  Ra^tliff 

Witness — Competency. 

One,  wh&  is  remote  vendor  of  an  appellant,  is  held  to  be  a  competent 
witness    for    him,    and    his    evidence   being   material,    and    not    known 
what  effect  it  would  have  with  the  jury,  the  court  erred  in  rejecting 
his  depositions. 

APPEAL   FBOM    PIXE    CIBCUIT    OOUBT. 
February  16,  1869. 

Opinion  of  the  Couet  by  Judge  Petees  : 

Although  the  instructions  submitted  to  the  jury  were  proper, 
and  the  evidence,  as  admitted,  preponderates  in  favor  of  the  ver- 
dict, still  the  preponderance  is  not  so  decisive  as  to  authorize  an 
affirmance  of  the  judgment,  notwithstanding  the  rejection  by  the 
court  below,  as  incompetent,  the  deposition  of  John  H.  Allison, 
remote  vendor,  oflfered  by  appellant 

•  In  Carbon  &  Bettis  vs.  Stout,  2  Bush,  246,  where  the  same 
question  arose,  this  court,  after  citing  a  string  of  authorities  to  the 
point,  said : 

"The  possible  interest  of  Tumbull  was  not  direct,  cer- 
tain or  immediate,  and  consequently,  could  only  affect  the 
credibility  of  his  testimony  when  heard,  the  spirit  of  our 
code  harmonizing  with  the  genius  of  the  age  inclines  more 
than  the  common  law,  to  let  interest  discredit,  rather  than 
disqualify,  a  witness." 
Allison  being  only  a  remote  vendor  of  appellant,  was  a  competent 
witness,  and  as  his  testimony  was  material  and  it  cannot  be  known 
what  effect  it  may  have  had  with  the  jury,  the  circuit  court  erred 
in  rejecting  his  deposition.    But  no  other  error  is  presented  in  the 
record.    For  the  error  named,  however,  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  award  a  new 
trial,    and   for   further   proceedings   not   inconsistent   with    this 
opinion. 

L.  T.  Moore,  Atucier,  for  appellant. 
0.  C.  Bowles,  for  appellee. 
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Simpson  Sturgeon  v.  T.  Conn. 

Lands   and   Conveyances— Possession    under    Division   by    Parties— Descent 
and  Distribution— Title  in  Severalty. 

A  division  of  lands,  descending  to  devisees,  having  been  made  by 
actual  survey,  the  parties  entering  upon  their  respective  parts,  sepa- 
rated by  a  distinctly  marked  line,  and  thus  held  continually  is  hdd 
that  the  possession  thus  operated  to  sever  the  joint  title,  and  to 
clothe  each  one  with  the  title  in  severalty,  freed  from  all  incumbrances 
on  account  of  any  supposed  title  in  a  co-devise. 

Pleading— Failure  to  Answer  Allegation  in  Petition. 

The  failure  to  deny  the  charge  in  a  petition,  of  a  deed  having  been 
given  for  land,  (and  last,  admit  its  correctness),  and  will  act  as  a  bar 
to  a  denial  of  a  continuous  chain  of  title,  in  a  subsequent  suit. 

Adverse  Possession — ^Not  Interrupted  by  Decree  of  Court. 

Though  a  decree  of  court  may  limit  the  legal  title  to  land  to  only 
one  half  a  designated  amount,  one  in  possession  of  the  whole  tract 
for  a  continuous  period  of  more  than  twenty  years  by  a  hostile  hold- 
ing including  the  time  of  the  litigations  thus  stated,  will  be  held  to 
have  a  good  title   by  adverse   possession. 

Same. 

The  possession  of  the  whole  tract  is  not  interrupted  by  the  decree 
of  court,  nor  converted  into  a  friendly  holding,  and  this  ^lossession 
for  twenty  years  will  bar  a  right  of  recovery. 

APPEAL  FBOM  LOUISVILLE   CHANCEBY   COUKT. 
March  1,  1869. 

Opinion  of  the  Court  by  Judge  Petebs  : 

On  the  20th  of  September,  1866,  this  action  was  brought  by 
appellee  against  the  devisees  and  executors  of  Mrs.  Jane  Sturgeon, 
alleging  that  Robert  Sturgeon,  her  husband,  died  in  1837,  the 
owner  of  about  300  acres  of  land  in  Jefferson  county.  That  by  his 
will  he  devised  25  acres  of  said  tract  to  be  taken  off  a  designated 
end  to  his  son  Thomas  Sturgeon,  and  the  residue  of  said  tract 
he  devised  to  his  sons  Moses  and  Simpson  Sturgeon. 

That  the  testatrix  under  her  execution  sale  and  decree  of  the 
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Louisville  chancery  court  in  case  ''5969''  referred  to  and  made  part 
of  the  petition,  acquired  title  to  an  undivided  moiety  of  115  acres 
of  said  land,  being  the  interest  of  Moses  Sturgeon  then  deceased 
in  the  said  115  acres.  That  in  obedience  to  said  decree,  the  com- 
missioner of  said  court  conveyed  the  moiety  of  said  land  to  the 
testatrix.  But  that  by  her  will  she  had  directed  the  whole  115 
acres,  describing  it,  by  metes  and  boimds,  to  be  sold,  and  the 
proceeds  to  be  distributed  to  her  devisees,  claiming  the  whole  tract, 
when  she  was  in  fact  under  the  said  sheriff's  sale  and  decree  of 
the  court  entitled  to  only  an  undivided  half  thereof.  , 

That  Moses  Sturgeon  died  unmarried,  and  childless,  seized  of 
one  undivided  moiety  of  the  tract  devised  to  himself  and  brother 
by  their  father  including  the  undivided  moiety  of  115  acres  or 
57%  acres  which  has  been  in  possession  of  said  Jane  Sturgeon  as 
her  dower,  and  also  in  Simpson  Sturgeon's  possession  as  co- 
parcener, and,  that  on  the  death  of  Moses,  all  his  interest  passed 
to  his  "six  brothers  and  sisters" — ^the  names  of  whom  are  given. 

He  then  alleges  that  he  is  the  owner  of  the  interest  of  Bryant 
and  wife  (Mrs.  Bryant  being  a  sister  of  Moses  Sturgeon)  by  their 
conveyance  to  him,  copy  of  which  he  files ;  that  he  now  owns  the 
interest  of  Thomas  Sturgeon,  whose  bond  for  a  conveyance  he  has, 
and  files,  and  that  he  also  has  contracted  with  John  H.  Wood  and 
wife,  Mrs.  Wood  being  a  sister  of  Moses  Sturgeon,  for  their  in- 
terest, and  has  their  bond  for  a  title,  which  he  files  as  an  exhibit, 
and  prays  for  a  partition  of  the  whole  tract  owned  by  Robert 
Sturgeon,  the  testator,  by  first  laying  off  and  setting  apart  to 
Thomas  Sturgeon  25  acres  as  directed  in  the  devise  to  him,  and 
then  dividing  the  residue  equally  between  Simpson  Sturgeon  and 
the  heirs  of  Moses  Sturgeon,  and  then  of  the  half  set  apart  to  said 
heirs  to  lay  off  57%  acres  thereof  to  the  devisees  of  Jane  Stur- 
geon, and  divide  the  balance  equally  amongst  the  heirs  of  Moses 
Sturgeon,  deceased,  giving  to  him  3-7  thereof,  which  he  claims 
under  his  several  purchases  from  a  brother  and  two  sisters  of  said 
decedent 

By  an  amended  petition,  appellee  alleges  that  since  he  com- 
menced his  action  John  Harvey  Sturgeon,  a  brother  of  Moses, 
had  died,  who  was  entitled  as  one  of  his  heirs  to  one-seventh  in- 
terest, and  by  virtue  of  his  purchase  from  Thomas  Sturgeon  he  is 
entitled  to  1-7  of  said  John  Harvey  Sturgeon's  1-7  as  an  heir  of 
Moses,  and  asks  that  it  may  also  be  set  apart  to  him. 
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On  final  hearing,  the  chancellor  adjudged  to  appellee  19-42  of 
67  1-2  acres  of  said  land,  and  directs  his  master  commissioner  in 
the  manner  in  which  the  division  is  to  be  made,  and  this  appeal  is 
prosecuted  to  reverse  that  judgment. 

Simpson  Sturgeon  in  his  answer,  after  denying  the  right  of  ap- 
pellee to  any  part  of  the  land,  avers  that  in  the  y^ar  1840  commis- 
sioners were  appointed  for  the  purpose,  and  went  upon  the  land 
devised  to  them  by  their  father,  and  divided  it  between  himself 
and  hi?  brother  Moses ;  a  surveyor  being  one,  a  dividing  line  was 
run  and  established  between  the  two  parcels,  assigning  to  Moses 
116  acres,  and  to  him  145  acres,  Moses  getting  the  improvements ; 
his  part  being  nearly  all  woodland,  and  on  that  account  a  greater 
nimiber  of  acres  were  assigned  to  him ;  that  a  report  of  the  division 
was  made  out  and  signed,  and  both  parties  being  satisfied  there- 
with, each  one  immediately  entered  on  their  respective  parts,  and 
the  same  have  been  held  and  occupied  in  severalty  continuously 
from  the /time  of  the  division  in  1840  to  the  present  time.  That 
from  the  time  of  the  sale  made  of  the  116  acres  assigned  to  Moses 
under  an  execution  against  him  and  others  and  the  purchase  there- 
of by  his  mother,  she  had  been  in  the  actual  possesisson  of  it  to 
her  death,  claiming  the  whole  of  it  as  her  own,  and  adverse  to  all 
other  claims,  and  disposed  of  it  by  her  will. 

The  bond  from  Wood,  the  husband  of  a  sister  of  Moses  Stur- 
geon, to  appellee  bears  date  the  27th  of  October,  1846.  That  of 
Thomas  Sturgeon  to  him  is  dated  4th  of  February,  1861.  And  the 
deed  of  Bryant  and  wife  to  him  the  13th  of  December,  1846. 

It  appears  from  a  copy  of  an  execution  filed  as  an  exhibit  in 
the  cause  that  the  same  was  issued  on  the  13th  of  May,  1843, 
from  the  oflSce  of  the  Jefferson  circuit  court,  against  Moses  Stur- 
geon, Jane  Sturgeon  and  two  others,  in  favor  of  Vance  &  Marders 
for  upwards  of  $100,  and  was  placed  in  the  hands  of  the  sheriff 
of  said  county  the  same  day  it  was  issued,  who  returned  that  he 
levied  it,  on  'all  the  right,  title  and  interest  of  said  Moses  and 
Jane  Sturgeon  in  and  io  115  acres  of  land  in  Jefferson  county, 
giving  the  boundary  which  was  given  up  to  him  by  a  writing  exe- 
(  itf  I  by  them  which  he  returned  with  the  execution,  from  whi /i 
it  appears  that  they  did  surrender  the  116  acres  including  the 
dower  right  of  said  Jane,  and  the  whole  tract  was  sold  by  the 
sheriff  on  the  10th  of  August,  1843,  when  the  plaintiffs  in  the 
execution  became  the  purchasers  for  the  amount  of  their  debt; 
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and  on  the  3rd  of  September,  1844,  for  value  received,  they  trans- 
ferred their  purchase  to  Mrs.  Jane  Sturgeon. 

In  1848,  Mrs.  Jane  Sturgeon  filed  her  bill  in  the  Louisville 
chancery  court,  setting  forth  the  sale  of  the  115  acres  of  land,  and 
the  purchase  thereof  as  hereinbefore  stated,  and  alleged  that  her 
son  Moses  died  in  August,  1844,  indebted  to  her  in  a  consider- 
able sum  of  money,  that  appellee  was  his  administrator,  whom, 
with  the  brothers  and  sisters  of  said  Moses,  she  made  defendants, 
and  prayed  for  a  conveyance  of  the  land  to  her,  and  asked  that 
appellee  should  be  compelled  to  settle  his  administration  accounts, 
and  for  the  satisfaction  of  her  demands  against  the  estate  of 
Moses  Sturgeon;  Vance,  Marders  and  the  sheriff  who  made  the 
sale,  were  also  made  defendants.  She  alleged  that  Vance  had  ex- 
ecuted a  deed  to  her  for  the  land,  and  it  was  left  in  the  clerk's  of- 
fice of  the  Jefferson  county  court  for  the  signature  and  acknowl- 
edgement of  Marders,  but  he  never  signed  it. 

Appellee  filed  his  answer  to  the  bill,  which  he  made  a  cross-bill 
against  the  complainant,  and  some  of  his  co-defendants,  in  which 
he  admits  the  sale  of  the  land  under  the  execution,  that  Moses 
died  within  one  year  after  the  sale  and  charges  that  his  mother 
made  the  arrangement  with  the  plaintiffs  in  the  execution  for  the 
redemption  of  the  land  before  the  time  to  redeem  had  expired; 
but  had  the  evidence  of  her  right  to  redeem  dated  after  the  expira- 
tion of  the  year  for  the  fraudulent  purpose  of  securing  the  title  of 
the  land  to  herself,  and  then  devoted  the  residue  of  his  answer  to 
statements  relating  to  the  personal  estate  of  Moses  Sturgeon,  de- 
ceased; charges  the  complaint  with  having  converted  a  portion 
of  it,  and  he  also  prays  for  a  settlement  of  his  administration 
accounts. 

The  complainant  answered  his  cross-petition  against  her,  con- 
troverts all  charges  made  against  her  in  relation  to  the  use  or  con- 
version of  any  part  of  said  intestate's  estate.  And  making  the 
same  also  an  amendment  to  her  original  petition,  charges  that  the 
deputy  sheriff  who  made  the  sale  of  the  land  under  the  execution 
of  Vance  &  Marders  joined  with  Vance  in  a  conveyance  of  the  land 
to  her;  that  Ben  R.  Pollard  wrote  the  deed;  that  she  bought  the 
land  for  her  own  use,  and  the  deed,  after  being  signed  by  Sturgeon, 
the  deputy  sheriff  and  Vance,  was  left  in  the  office  aforesaid  for 
the  signature  of  Marders,  and  was  by  some  means  lost ;  and  charges 
that  appellee,  as  she  had  been  informed,  had  bought  the  claims 
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of  her  three  children  named  to  harass  her,  for  very  inconsiderable 
sumfe;  charges  that  she  has  been  in  possession  of  the  land  ever 
since  the  sale  to  her,  claiming  it  as  her  own,  and  prays  for  the  re- 
lief sought  in  her  original  bill. 

The  appellee  answered  that  amended  bill,  admits  that  he  bought 
the  three  interests  named,  but  denies  that  the  sums  paid  were  in- 
considerable;  states  he  paid  for  each  share  $125;  denies  that  he 
made  the  contracts  for  the  purpose  of  harassing  her,  and  says  her 
claim  to  the  land  is  a  mere  pretended  and  void  one.  But  wholly 
fails  to  deny  that  the  conveyance  was  made  to  her  by  the  deputy 
sheriff  and  Vance,  or  that  she  was  in  possession  of  the  land,  nor  a 
surrender  of  any  part  of  it  to  him  or  his  vendees. 

The  principal  litigation  in  that  suit  was  between  Mrs.  Sturgeon 
and  appellee,  and  on  the  21st  of  November,  1851,  resulted  in  the 
following  decree: 

"It  seems  to  the  court  that  there  was  not  such  partition 
of  the  tract  of  land  as  would  allow  any  but  a  moiety  to 
pass  by  the  sheriff's  sale.  And  it  further  seems  to  the  court 
that  the  purchase  of  Vance  and  Marders  was  after  the 
time  of  redemption  had  expired. 

"Wherefore,  it  is  cfrdered  that  the  late  sheriff,  and  said 
Vance  and  Marders,  do  convey  the  said  moiety  of  land  to 
the  complainant,  and  this  cause  is  referred  to  the  commis- 
sioner to  report  the  state  of  accounts  between  the  estate  of 
Moses  Sturgeon  and  the  complainant  charging  her  with 
such  property  of  his  estate  as  she  has  used,  or  sold,  and  also 
to  settle  the  accounts  of  T.  Conn,  administrator  of  said 
Moses,  and  report  also  the  amount  of  debts  that  may  be 
yet  owing  by  said  estate.    But  the  court  now  decrees  that 
there  is  no  debt  owing  to  said  Bryant." 
At  another  term  of  the  court  the  master  was  ordered  to  convey 
the  half  of  the  115  acres  of  land  to  Mrs.  Jane  Sturgeon,  on  the 
part  of  the  sheriff  and  Vance  &  Marders,  they  having  failed  to 
convey.     And  on  the  2nd  of  October,  1852,  the  conveyance  was 
made  by  the  master  as  directed.    And  nothing  more  ever  seems  to 
have  been  done  in  the  case. 

This  prolonged  history  of  the  case  seemed  necessary  to  a  clear 
presentation  of  the  questions  involved. 

For  appellee  it  is  insisted  that  the  decree  of  1851  recited  was 
final,  and  the  deed  made  in  obedience  to  it  now  irrevocably  fixed 
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and  limited  the  right  of  Mrs.  Sturgeon  to  67%  acres  of  the  land, 
and  the  residue  of  the  tract  necessarily  passed  to  the  heirs  of 
Moses  Sturgeon  on  his  death — ^three  of  whom  he  had  bought  out, 
and  was  entitled  to  their  shares. 

It  is  not  shown  that  the  commisisoners  who  made  the  division 
of  the  land  were  appointed  by  the  county  court,  and  it  must  be 
admitted  that  the  division  made  by  them  was  as  the  act  of  the  court. 
of  its  commissioner,  wholly  inoperative  to  destroy  the  joint  estate 
which  Moses  and  Simpson  Sturgeon  took  by  the  will  of  their 
father  and  to  sever  their  joint  title.  Still  it  is  conclusively  shown 
that  the  division  in  fact  was  made  in  1840,  and  the  parties  then 
entered  upon  their  respective  parts,  separated  vby  a  distinctly 
marked  line,  and  each  one  held  up  to  this  line  an  exclusive  pos- 
session, under  claim  of  sole  and  severed  and  several  title,  Simpson 
up  to  the  trial  of  this  cause,  and  Moses,  and  his  mother,  and  those 
under  her,  to  the  same  time. 

The  effect  of  the  possesion  thus  taken  and  held  was  to  sever 
the  joint  title,  and  to  clothe  each  one  with  the  title  in  severally, 
freed  from  all  encumbrances  on  account  of  any  supposed  title  in  a 
co-devisee. 

Drane  vs.  Gregory's  Heirs,  3  B.  Mon.,  619;  Parker's  Heirs  vs. 
Anderson,  5  Mon.,  450. 

Waiving  the  consideration  of  the  effect  of  the  deed  by  the 
sheriff  who  made  the  levy  and  sale  of  the  land,  to  Mrs.  Sturgeon, 
which  she  alleges,  and  proves,  and  which  appellee  does  not  deny, 
and  of  which  according  to  the  evidence  he  had  notice,  and  con- 
ceding that  the  decree  of  1851  and  the  deed  under  it  limited  her 
title  acquired  by  her  purchase  to  57  1-2  acres,  still  her  adverse 
possession  of  the  whole  115  acres,  commenced  in  1844  as  is  alleged 
and  proved,  and  it  was  continued  without  interruption  for  more 
than  twenty  years  before  the  commencement  of  this  suit 

Her  possession  of  the  whole  tract  was  not  interrupted  by  said 
decree,  nor  converted  into  a  friendly  holding,  but  her  hostile  atti- 
tude to  appellant,  as  to  the  land,  was  made  manifest  in  that  suit 
And  the  effect  of  the  possession  thus  held  by  her,  and  transmitted 
to  her  vendees,  must  operate  as  a  bar  to  appellee's  claim. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  dismiss  the  petition. 


Bullitt,  Pope,  for  appellant. 
Stirmmi,  for  appellee. 
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John  E.  H.  Palmoee  v.  Nancy  Chapman  et  al. 

Contract— Parent  and  Child. 

An  alleged  contract,  by  parol  agreement  between  father  and  son, 
no  writing  of  any  kind  having  ever  been  made,  held  too  yague  for 
judicial  action  and  unenforcible. 

APPEAL  PROM  MONBOE  CIBCniT  COUBT. 
October  13,  1868: 

Opinion  op  the  Coxjet  by  Judge  Petebs  : 

There  is  no  written  memorial  of  any  contract  between  appellant^ 
and  his  father  as  to  the  terms  upon  which  he  went  to  live  with 
the  old  man,  and  the  parol  evidence  of  what  those  terms  were  is 
far  from  being  satisfactory,  and  when  the  whole  evidence  in  the 
case  is  considered,  the  transaction  is  clouded  with  too  much  doubt, 
and  uncertainty  to  found  judicial  action  on  it. 

In  the  last  two  years,  or  18  months  of  the  old  gentleman's  life 
he  was  to  a  great  extent  helpless ;  and  for  some  months  previous  to 
his  death  required  much  attention,  and  nursing,  which  perhaps 
apart  from  the  filial  duty  appellant  owed  his  father  would  have 
been  irksome,  and  even  too  disagreeable  to  be  hired  to  perform; 
but  for  many  years  after  he  went  to  reside  with  his  father,  he  con- 
tinued to  labor,  and  even  within  a  year  before  his  death  he  attended 
a  horse  mill  on  the  place,  and  appellant  received  all  the  proceeds 
of  his  labor,  and  the  products  of  the  farm;  which  would  con- 
tribute, if  not  completely  to  remunerate  him  for  his  care  and  at- 
tention to  his  father  in  his  last  illness. 

Moreover,  if  the  contract  was  made  as  alleged,  it  is  a  fact  worthy 
of  notice  that  there  is  not  only  no  written  evidence  of  it,  but  there 
is  no  reason  offered  for  failing  to  have  such  a  writing. 

Appellant  can  derive  no  benefit  from  the  patent  he  procured  to 
be  issued  to  himself  for  the  land,  his  father  purchased  it  and  had 
held  it  for  more  than  20  years  claiming  it  adversely  before  he  went 
there  to  live,  the  presiunption  is  that  it  had  been  patented  long 
before  the  date  of  appellant's  patent,  and  he  entered  and  held  under 
his  father. 
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Judgement  affirmed. 
Rodman,  for  appellant. 
W.  8.  Maxey,  for  appellee. 


E.  M.  Johnson  v.  Heney  Ament  et  al. 

Petition— Pleading— Demurrer. 

A  petition  constituting  a  cause  of  action,  followed  by  an  amended 
petition,  which  does  not,  is  not  demurrable  by  a  general  demurrer 
to  all. 

APPEAL  EEOM  HAEDIN   OIECUIT  OOUET. 
October  13,  1868. 

Opinion  op  the  Couet  by  Judge  Petees  : 

The  amended  petitions  in  these  consolidated  cases  seem  to  have 
been  filed  to  assert,  and  enforce  a  lien  on  the  land  for  the  payment 
of  the  notes  sued  on,  which  as  therein  alleged,  were  given  for 
the  price,  or  a  part  of  price  for  said  land ;  and  the  causes  of  action, 
as  therein  alleged,  were  insufficient  to  authorize  a  judgment,  and 
demurrer  to  said  amended  petitions,  if  such  had  been  filed,  should 
have  been  sustained.  But  the  original  petition  stated  facts  which 
constituted  causes  of  action,  and  uncontroverted  would  have  en- 
titled appellant  to  personal  judgments.  And  therefore,  as  the 
demurrers  were  general,  and  applied  to  the  original  as  well  as 
to  the  amended  petitions,  it  was  erroneous  to  sustain  them,  and  dis- 
miss the  actions.  Wherefore,  the  judgments  are  reversed,  and  the 
causes  remanded  with  directions  to  over-rule  said  demurrers,  and 
for  further  proceedings  consistent  herewith. 

Gofer,  for  appellant. 
Wintersmith,  for  appellee. 
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!N'ancy  Bbady  v.  The  Steameb  Abmada  Bubns  et  al. 

Jurisdiction— Action  for  Trespass  by  Master  of  a  Steamer. 

An  action  of  trepass  ntay  be  maintained  a^inst  the  master  of  a 
steamer,  for  wrongs  committed,  though  no  action  therefor  oould  be 
maintained  against  the  boat  except  in  the  Admirality  Ck>urts  of  the 
United  States. 


APPEAL  FEOM   UNION   CIBCUIT   COTIBT. 
September  15,  1868. 

Opinion  of  the  Ooubt  Judge  Williams: 

The  petition  is  against  the  steamer  Armada  Ann  Bums  and  J. 
V.  Throop  as  master,  and  as  to  the  boat  and  her  owners  it  is  a 
proceeding  in  rem  for  a  massive  tort.  Who  the  owners,  or  what 
their  names,  are  n6t  designated  in  the  caption  nor  the  petition,  nor 
is  there  any  process  against  them  as  individuals. 

As  to  the  boat  and  her  owners  the  case  comes  clearly  within  the 
principles  announced  by  the  Supreme  Court  of  the  United  States 
in  the  Hines  vs.  Treno,  4  Wallace,  355,  and  as  decided  by  this 
court  in  Stuart  vs.  Hany,  3  Bush.  And  belongs  exclusively  to  ad- 
miralty jurisdiction,  and  the  demurrer  was  properly  sustained. 

But  as  to  Throop  the  petition  sets  out  a  case  of  trespass  clearly 
remedial  by  the  common  law  and  therefore  is  not  a  mere  marine 
tort  to  be  remedied  by  a  proceeding  in  rem  in  the  admiralty  courts 
of  the  United  States,  but  is  one  for  which  he  may  be  held  personally 
responsible  by  suit  in  any  court  having  common  law  jurisdiction. 

It  is  true  that  slavery  was  not  recognized  by  the  common  law, 
yet  slaves  being  personal  property  by  the  positive  law  of  Kentucky 
any  violation  of  the  owners'  legal  rights  thereto,  within  her  juris- 
diction may  be  redressed  by  common  law  remedies  as  has  often 
been  held  in  the  courts  of  this  and  other  states. 

Wherefore,  the  judgment  sustaining  the  demurrer  as  to  the 
"Armada  Ann  Bums"  is  affirmed.  But  as  to  J.  V.  Throop  it  is 
reversed  with  directions  to  over-rule  it  is  to  him  and  for  further 
proceedings  as  herein  indicated. 

Huston,  for  appellant. 

Spalding,  McElroy,  Bush,  for  appellee. 
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R  H.  Shuok  Admb.  t;.  J.  H.  Lawleb. 

Off-set— Acconnt— Prima  Fade  Evidence  of  Settlement. 

Items  of  an  aooount»  pleaded  as  a  set-off  in  a  suit  on  notes,  and 
which  were  created  before  the  date  of  the  notes,  the  execution  of  the 
notes  is  prima  fade  evidence  that  said  accounts  were  thereby  settled. 

APPKAT.  FBOM   OWEN    CIBCUIT   COUBT. 
January  16,  1868. 

Opinion  op  thb  Couet  by  Judge  Petees  : 

The  only  question  presented  by  this  record  is  as  to  the  propriety 
of  the  action  of  the  court  below  in  granting  the  instruction  asked  by 
appellee,  and  refusing  those  asked  by  appellant. 

If  there  is  any  evidence  in  the  record  directly  or  from  which 
it  can  be  reasonably  inferred,  as  assumed  in  the  instruction  given 
for  appellee,  that  at  the  time  the  notes  sued  upon  were  executed, 
there  was  an  agreement  between  appellant's  intestate,  and  appellee, 
that  the  accounts  of  the  latter  should  be  left  out  of  the  settlement 
then  made,  to  be  settled  at  a  future  day,  it  has  escaped  this  court 
Wainscott  proves  he  heard  Sparks  say  to  appellee  in  May,  1864,  to 
get  up  his  accounts,  and  when  he  came  over  he  would  settle  them. 
And  he  furthermore  proves  that  a  paper  shown  to  him  dated  the 
6th  of  May,  1864,  the  date  of  the  first  note  executed  by  appellee 
to  Sparks  contained  the  valuation  of  the  furniture  but  whether 
the  diflFerence  in  the  value  of  the  furniture  as  shown  by  that  paper 
was  settlec2  or  not,  he  does  not  prove,  but  on  the  next  day  appellee 
oxecuted  a  second  note  to  Sparks,  for  a  little  over  half  the  amount 
the  note  executed  the  day  before  is  for — ^both  are  payable  one  day 
after  date;  why  the  two  amounts  were  not  put  together  and  in- 
cluded in  one  note  on  lihe  5th  of  May,  1864,  is  not  explained — and 
this  court  will  not  indulge  in  conjectures  to  account  for  it ;  but  in 
the  absence  of  sufficient  evidence  of  an  agreement  for  a  future  set- 
tlement, the  instruction  given  for  appellee  was  abstract  and  was 
not  authorized. 

Nor  can  we  concur  with  the  court  below  that  the  instructions 
given  in  place  of  those  asked  by  appellant  were  the  correct  ex- 
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position  of  the  law.  If  the  items  of  the  account  pleaded  as  a  set- 
off were  created  before  the  notes  bear  date,  the  execution  of  the 
notes  is  prima  facie  evidence  that  said  accounts  were  then  settled, 
and  that  appellant  was  indebted  to  Sparks  in  the  sums  named  in 
said  notes,  which  may  be  rebutted  by  evidence  that  they  were  not 
then  settled. 

As  the  instructions  given  do  not  conform  to  the  law  of  the  case, 
the  judgment  must  be  reversed,  and  the  cause  remanded  with  di- 
rections to  award  a  new  trial  and  for  further  proceedings  con- 
sistent herewith. 

Lindsey,  for  appellant. 

Scott,  for  appellee. 


Thomas  Poetek  v.  Mary  Ann  Cummins. 

Adverse  Poaseesion — Sufficie^t  Deed— Contract. 

A  deed  from  a  vendor,  who  had  held  land  in  controversy  through 
undisturbed  adverse  claim  for  a  period  of  forty  years,  is  held  to  be 
a  sufficient  compliance  with  a  contract  to  give  "a  good  and  sufficient 
deed." 


APPEAL  FBOM  KENTON  CIBOUIT  COURT. 
October  3,  1868. 

Opinion  of  the  Court  by  Judge  Hardin  : 

As  we  construe  the  agreement  between  the  appellant  and  the  ap- 
pellee  dated  the  3d  day  of  June,  1857,  the  undertaking  to  pay  the 
last  payment  of  $1,000  of  this  purchase  money  wns  upon  the  con- 
dition  that  the  appellee  Mary  Ann  Cummins,  then  Mary  Ann  Cox, 
should  convey  the  title  by  a  good  and  sufficient  deed  with  her  own 
warranty  of  the  title,  and  the  principal  question  presented  for  our 
decision  is  whether  the  deed  tendered  by  her  after  the  death  of 
her  husband  was  sufficient  to  vest  the  title  in  the  appellant  in  eom- 
pliance  with  her  contract.    We  are  of  the  opinion  that  it  was. 

It  does  not  distinctly  appear  how  the  land  was  originally  ac- 
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quired  by  the  appellee's  grand-father,  Bichard  Dictim,  from  Flour- 
noy,  but  as  it  fully  appears  that  for  near  forty  years  the  land  had 
been  held  and  claimed  under  the  title  of  Dictim  and  adversely  to 
all  other  claims,  we  think  the  title  should' have  been  regarded  as 
sufficient,  and  especially  so  as  a  conveyance  was  adjudged  from  the 
heirs  of  Floumoy  by  proper  proceeding  against  them.  It  seems 
to  us  also  that  as  the  appellant  or  his  vendees  had  the  use  of  the 
land  liiere  was  no  error  in  adjudging  the  payment  of  interest  on 
the  $1,000  from  the  3rd  day  of  June,  1861,  Nor  was  there  any 
error,  in  our  opinion,  to  the  appellant's  prejudice  in  the  equitable 
adjustment  made  by  the  court,  as  to  the  payment  of  costs. 
Wherefore,  the  judgment  is  affirmed. 


Carlisle,  for  appellant 
O'Hara,  for  appellee. 


E.  B.  Millbb's  Adme.  v.  Max\tlle,  et  al,  Tubnpike  Road 

Company  et  ax. 

OrdeiB,  Drawn  on  Treararer  by  Secretary— Evidence  of  Indebtedness— Cor- 
porations. 

An  order  drawn  by  the  secretary  of  a  turnpike  oompany,  on  the 
treasurer,  is  eyidence  of  an  indebtednoBs  of  the  amount  of  same  from 
the  drawer  to  the  payee. 

Same— Liability  of  Drawer,  where  Funds  of  Company  come  into  his  Hands. 

It  is  the  duty  of  an  officer  of  a  corporation,  who  had  given  his  payee 

an  order  on  the  treasurer,  and  accepted,  payable  out  of  a  certain  fund, 

to  set  aside  so  much  thereof  as  is  necessary  to  liquidate  same,  when 

said   certain   funds   come   into   his   hands   as   such  officer. 

Same— Fraud  on  Creditors. 

To  permit  the  withdrawal  of  the  fund,  yirtually  appropriated  to  the 
payment  of  this  debt,  and  take  it  out  of  the  state,  would  be  aiding  in  tne 
effort  to  defeat  a  creditor  in  the  collection  of  his  debt. 

APPEAL   FROM  WASHINGTON    OIECTIIT    COUET. 
October  6,  1868. 
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Opinion  of  the  Couet  by  Judge  Petebs  : 

The  order  drawn  on  Hays,  the  treasurer  of  the  turnpike  road 
company,  by  appellee  Mackin  was  evidence  of  an  indebtedness  to 
that  amount  by  the  drawer  to  the  payee,  and  the  parties  all  looked 
to  the  unpaid  stock  owing  by  the  subscribers  of  stock  to  the  road, 
for  payment,  as  is  manifest  by  the  order  itself,  and  the  terms  of 
acceptance  by  Hays  the  treasurer,  and  when  Mackin  recovered 
judgment  against  the  defaulting  stockholders,  for  the  unpaid  stock 
owing  by  them,  having  drawn  the  order  on  that  fund,  it  was  his 
duty  to  have  assigned,  and  set  apart  to  Miller  so  much  of  said 
juc^ment  as  was  sufficient  to  pay  him  his  debt. 

To  permit  hin^  to  intervene,  and  withdraw  the  fund  he  had 
virtually  appropriated  to  the  payment  of  this  debt,  and  to  take  it 
out  of  the  state,  would  be  aiding  him  in  his  eflFort  to  defeat  a 
creditor  in  the  collection  of  his  debt 

The  judgment  sustaining  the  demurrer  to  the  original  and 
amended  petitions  is  therefore  reversed,  and  the  cause  remanded 
with  directions  to  over-rule  said  demurrers,  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

Craddock,  for  appellant. 
Hill,  for  appellee. 


Ivy  Millee  v.  E.  C.  Combs  et  al. 

Lien — ^Unpaid  Purchase  Money — Waiver. 

Where  one,  claiming  a  purchase  money  lien  on  land,  is  present  at  a 
transfer  of  a  deed  thereto  by  the  parties,  to  another  purchaser,  and 
does  not  make  known  or  claim  his  lien,  held  to  waive  any  right  he 
may  have  had,  to  enforce  his  lien. 

Same. 

A  fortiori,  where  a  suit  for  the  amount  of  the  lien  had  been  filed  in 
the  Quarterly  Court,  instead  of  the  Circuit  Court  where  he  could  have 
enforced  his  Hen. 

APPEAL  FROM  MCLEAN  CIEeUIT  COITBT. 
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October  8,  1868. 
Opinion  of  the  Couet  by  Judge  Petebs  : 

The  able  argument  of  appellant's  learned  counsel  has  been  read 
with  pleasure,  and  we  hope  not  without  profit,  but  we  cannot  con- 
cur in  his  conclusions. 

The  title  bond  of  Hendrick  with  the  assignment  is  not  filed; 
but  it  is  not  alleged  that  the  assignment  contained  a  statement  that 
the  purchase  money  from  Combs  to  appellant,  or  any  part  of  it 
remained  unpaid. 

Moreover  the  opportunity  was  not  wanting  to  appellant  to  have 
secured  a  lien  on  the  lot  for  his  unpaid  purchase  money,  for  Hen- 
drick proves  that  he  hesitated,  and  refused  to  make  the  deed  to 
Combs,  or  his  wife,  until  he  consulted  appellant  on  the  subject, 
and  he  directed  him  to  make  the  deed  either  to  Combs  or  his  wife, 
until  he  consulted  appellant  on  the  subject,  and  he  directed  him  to 
express  in  the  deed  that  the  purchase  money  was  not  paid,  which 
instruction  would  doubtless  have  been  obeyed,  as  Hendrick  was 
not  willing  to  make  the  deed  to  his  assignee,  or  to  his  order  until 
he  first  consulted  Miller. 

Another  fact  is  worthy  of  notice.  Appellant  first  sued  Combs 
in  the  quarterly  court,  and  why  if  he  supposed  he  had  a  lien  on 
the  lot  for  his  money,  he  did  not  bring  his  action  in  the  circuit 
court  to  enforce  his  lien  is  not  explained.  This  circumstance,  with 
what  he  said  to  Hendrick,  on  the  subject  of  making  the  deed,  indi- 
cated a  purpose  to  waive  his  lien ;  or  an  indifference  about  securing, 
and  retaining  it 

The  judgment  must  be  affirmed. 


Little  &  McFarland,  for  appellant. 
Bickers,  for  appellee. 
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T.  L.  Maetin  v.  A,  Jayne  &  Son. 

Consignment  of  Goods  to  be  Sold  on  Commission— Responsibility  for  Loss 
by  Fire.. 

Where  the  evidence  conclusively  shows,  that  goods,  consigned  to  a 
merchant,  were  simply  sent  out  to  be  sold  on  commission,  he  can  be 
held  responsible  only  for  the  portion  disposed  of,  his  store  and  contents 
being  destroyed  by  fire. 

APPEAL   FEOM   OWEN    CIRCUIT    COUBT. 
December  10«  1868. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

The  letters  addressed  by  the  appellees  to  Blanton  and  Toon  after 
the  destruction  of  the  drugs  by  fire,  sufficiently  show  that  they  had 
been  consigned  to  the  appellant  to  sell  for  the  appellees  on  com- 
mission, and  also  that  the  drugs  remaining  unsold  were  transferred 
to  Blanton  and  Toon  to  sell  on  commission  with  the  consent  of  the 
appellees. 

So  far  therefore  as  the  drugs  first  consigned  to  the  appellant  were 
unsold  he  is  not  responsible.  How  much  of  them  had  been  sold 
by  the  appellant  does  not  appear.  But  their  said  letters  show  that 
the  appellees  considered  the  appellant  indebted  to  them  for  drugs 
sold  by  him.  That  matter,  however,  was  not  so  litigated  as  to 
authorize  a  judgment  on  it  either  way,  but  may,  by  amended  plead- 
ings and  otherwise,  be  investigated  on  the  return  of  the  case  to 
the  circuit  court  for  retrial. 

The  result  of  the  foregoing  view  is  that  on  the  facts  as  now  ex- 
hibited, the  circuit  court  erred  in  refusing  to  give  the  instruction 
asked  for  by  the  appellant,  construing  that  instruction,  as  we  are 
inclined  to  do,  to  include  the  drugs  sued  for,  but  on  another  trial 
it  might  be  prudently  made  more  explicit 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Scott,  for  appellant. 

Major  and  Montgomery,  for  appellee. 
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HsNBY  Keen  t;.  Henby  Doobman  and  Louis  Wize. 

Discretion  of  Court  to  set  Aside  Jndg;ment 

Acting  under  Sec.  800,  Civ.  C.  the  Chancellor,  suspended  a  judgment 
rendered,  within  the  prescribed  time,  hddy  that  having  thus  retained 
the  power,  within  a  reasonable  time  thereafter,  to  set  aside  the  ver- 
dict, he  did  not  abuse  a  legal  discretion  in  subsequently  doing  so. 

APPEAL  FBOM  JEFFBBSON  CIBCUIT  COUBT. 

December  2,  1868. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

Under  section  800  Civ.  C.  the  chancellor  had  the  power  to  set 
aside,  change,  or  modify  the  judgment  rendered,  at  any  time,  with- 
in sixty  days  from  its  rendition.  Within  the  prescribed  time  he 
suspended  it,  and  thereby  retained  the  power,  within  a  reasonable 
time  thereafter,  to  set  it  aside,  or  to  enforce  it,  and  it  does  not 
appear  he  abused  a  legal  discretion  in  subsequently  setting  it 
aside. 

There  is  some  evidence  that  appellee  was  indebted  to  Doorman , 
when  the  latter  abandoned  the  building,  but  from  the  evidence  of 
payments  adduced  by  him,  and  the  amount  of  labor,  and  materials 
required  to  complete  the  work  after  it  was  abandoned,  the  testi- 
mony preponderates  to  the  conclusion  that  the  payments  made 
before  it  was  abandoned  equaled  the  value  of  the  labor  and  ma- 
terials furnished  by  Doorman. 

The  different  statements  made  by  appellee  in  relation  to  the 
purchase  of  the  horse  and  wagon  were  inconsistent,  and  the  evi- 
dence of  any  purchase  unsatisfactory,  and  inconclusive.  The  con- 
clusions of  the  chancellor  are  sustained  by  the  weight  of  the 
evidence.  Wherefore,  the  judgment  is  affirmed  on  the  original  and 
cross  appeals. 

Harrison  and  Bennett,  for  appellant. 
Demblitz,  for  appellee. 
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Opinion  of  the  Court. 


MUBPHY  &  EL^YDEN  V.  EnOLISH  &  MuBFHY  ET  AL. 

Judgment  at  Same  Tenn  Answer  Filed,  without  Citation  or  Appearances 
It  is  error  to  render  judgment  againet  a  defendant  on  a  cross  peti- 
tion, during  the  same  term  it  was  filed,  without  citation  or  appearance, 
or  a  waiver  of  it  not  appearing  in  the  record. 

APPEAL  FBOM  LINCOLN  CIBOUIT  COUBT.  / 

December  18,  1868. 

Opinion  of  the  Couet  by  Judge  Sobebtson  : 

Whatever  may  have  been  the  pretermitted  proof  on  the  answer 
and  cross-petition  of  the  Shankses,  it  was  premature  and  erroneous 
to  render  judgment  prejudicial  to  the  appellant,  during  the  same 
term  it  was  £Qed  without  citation  or  appearance  or  a  waiver  of  it 
not  appearing  on  the  record. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed/ and 
the  cause  remanded  for  further  proceedings. 

Bradley,  for  appellant. 

Owsley,  Burdett,  for  appellee. 


Ben  Pebby  bt  al  i;.  Thomas  L.  MoKee  et  al. 

Judgment — ^Action  on  Bond — Aaaessment  of  Damages. 

In  an  action,  founded  on  bonds  of  defendants  to  perform  the  judg- 
ment exhibited  and  the  amount  sought  to  be  recovered  was  specifically 
stated  in  accordance  with  the  judgment,  the  defendants  failing  to 
answer,  the  court  h  authorized  to  render  a  judgment  without  a  jury 
to  asess  damages. 


APPEAL  FBOM  OWEN    OIBOUIT   OOUBT. 
December  9,  1888. 
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Opinion  of  the  Coubt  by  Judge  Habdin  : 

Although  the  verdict  of  the  jury  in  the  suit  of  McKee,  &c.,  vs. 
Frank  Perry  may  have  been  irregular  or  erroneous  in  not  con- 
forming to  the  360th  section  of  the  Civil  Code,  nevertheless  the 
judgment  was  not  void  and  could  not  be  so  regarded  in  this  section. 

ifor  was  the  misjoinder  of  defendants,  if  in  fact  they  were  not 
properly  joined  as  parties  separately  liable  on  the  same  contract, 
an  available  objection,  upon  the  general  demurrer  in  this  case. 
(Civil  Code,  section  121). 

As  the  action  was  founded  on  the  bonds  of  the  defendants  to 
perform  the  judgment  of  the  court  and  the  judgment  was  ex- 
hibited and  the  amount  sought  to  be  recovered  was  specifically 
stated  in  accordance  with  the  judgment,  and  the  defendants  failed 
to  answer,  the  court  was  authorized,  under  section  409  of  the  Civil 
Code,  to  render  judgment  in  the  action  without  a  jury  to  assess 


We  perceive  no  available  error  in  the  judgment. 
Wherefore,  the  judgment  is  affirmed. 


William  H.  Tennison  v.  Edmond  Pointeb.. 

Pleading — Cross  Petition. 

Wliere  a  cross  petition  and  counter-claim  depend  on  the  facts  stated 
in  the  answer  to  original  petition,  held  that  those  facts  showing  impos* 
ture  and  entire  want  of  title  either  legal  or  equitable,  are  admitted  by 
the  failure  to  renpond  to  the  allegations  specifically,  as  required  by  the 
Code. 

Scott,  for  appellants. 

lAndsey,  for  appellees, 

APPEAL    FEOM    HABT    CIBOUIT    COUBT. 
December  15,  1868. 

Opinion  op  the  Coubt  by  Judge  Robebtson  : 
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Opinion  of  the  Ck>urt. 

The  appellant  held  the  affirmative  and  the  burden  of  proving 
his  allegations,  so  far  as  denied,  devolved  on  him. 

The  most  material  of  the  allegations  show  a  total  want  of  con- 
sideration and  an  ungenerous  advantage  taken  of  inexperience, 
ignorance  and  misplaced  confidence. 

The  cross-petition  and  counter  claim  depend  on  the  facts  stated 
in  answer  to  the  original  petition.  And  those  facts,  showing 
imposture  and  entire  want  of  title,  either  legal  or  equitable,  are 
admitted  by  the  appellee's  failure  to  respond  to  the  allegations 
specifically,  as  required  by  the  Code. 

There  being  then  no  consideration  for  the  compromise,  it  is  not 
enforcable,  and  there  is  an  implied  obligation  to  refund  the  $55 
paid  by  the  appellant 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  petition  and  render  judgment  on 
the  cross-petition,  as  sought  by  it  on  the  counter  claim. 

J.  C,  Rush,  Bamett  &  EdwardSj^  for  appellant 

Dawson,  H.  C  Martin,  for  appellee* 


Seymoue  Hoppee  v.  John  W.  Holtzclau. 

BiUs  and  Notes — ^Assignment  after  Maturity. 

A  purchaser  of  a  note,  assigned,  after  maturity,  takes  it  subject  to 
aU  the  equities  that  it  would  have  been  subject  to  in  the  hands  of 
tne  payee. 

Bzceptions  to  Depositions — ^Appeal  and  Error. 

Where  depositions  used  in  a  former  adjudication  of  a  case  before 
the  Appellate  Court  and  not  then  excepted  to,  are  properly  admitted, 
on  the  return  of  the  cause,  as  evidence  in  the  second  trial,  the  question 
of  its  competency  being  settled  by  the  former  adjudication. 

APPEAL  FROM  LINCOLN  CIECUIT  COURT. 
Dcember  18,  1868. 

Opinion  of  thb  Couet  by  Judge  Peters  : 
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This  is  the  third  time  this  case  has  been  to  this  courty  and  the 
two  principal  questions  presented  for  consideration  are,  first,  was 
the  deposition  of  B.  D.  Lusk  properly  admitted  as  evidence  for 
appellee. 

After  the  reversal  of  the  judgment  upon  the  first  appeal,  and  on 
the  next  trial  thereafter  in  the  court  below  that  deposition  was 
offered  by  appellee,  it  was  excepted  to  as  being  incompetent,  by 
appellant,  his  exceptions  were  over-ruled,  and  the  deposition  read, 
no  exceptions  were  taken  to  this  ruling  of  the  court,  but  the  verdict 
and  judgment  on  that  trial  were  unfavorable  to  appellant,  he  then 
brought  the  case  to  this  court,  and  it  was  again  reversed,  because 
the  court  below  refused  to  permit  him  to  introduce  Alexander 
Lusk  as  a  witness  for  him.  No  objection  was  made  then  in  this 
court  to  the  admission  of  B.  D.  Lusk's  deposition,  and  that  was 
not  adjudged  by  this  court  as  erroneous.  As  therefore  that  evi- 
dence was  in  and  the  same  not  then  adjudged  erroneous  the  court 
below  properly  admitted  it  on  the  last  trial,  the  question  of  the 
competency  having  been  thus  settled  by  the  former  adjudication. 
This  principle  has  often  been  recognized  by  this  court 

Second,  did  the  court  err  in  the  instructions  given  for  appellee  % 
We  think  not.  The  note  though  negotiable  was  not  assigned  to 
appellant  until  after  its  maturity,  and  he  then  took  it  subject  to 
all  the  equities  that  it  would  have  been  subject  to  in  the  hands  of 
the  payee. 

Wherefore,  the  judgment  must  be  affirmed. 


Durham,  Dunlap,  for  appellant. 
Bell  J  Hill  and  Alcorn,  for  appellee. 


MuBPHY  &  MoAtjrteb  v.  Hughes'  Admb.  et  al.       66Y 
Opinion  of  the  Ck>uxt. 


MuBPHY  &  MoCalisteb  v.  J.  S.  Hughes'  Admb.  et  al. 

Bills  and  Notes— Assignment  without  Recourse. 

A  note,  taken  up  by  a  volunteer,  though  assigned  to  him  without 
recourse,  is  held  to  be  discharged,  as  against  the  obligor,  in  a  suit  to 
enforce  its  collection. 

Bills  and  Notes — Consideration. 

Payment  by  appellants,  of  a  note  of  another,  against  whom  suit 
had  been  thr&itened,  where  he  had  promised  to  renew  with  appellants, 
as  sureties,  held  to  be  a  binding  consideration,  in  suit  to  recover  from 
the  payee. 

APPEAL  FBOM  LINCOLN  CIBCUIT  COUBT. 
December  19,  1868. 
Opinion  of  the  Ooubt  by  Judge  Robebtson  : 

The  testiinony  authorized  these  deductions:  1^  that  Hughes' 
administrator  and  the  administrator  of  Wallace  were  anxious  to 
have  the  note  now  sued  on  paid  or  sued  on  without  dela^.  Second, 
that  John  S.  Hughes,  as  principal  obligor,  to  avoid  a  suit,  promised 
to  pay  the  note  by  the  substitution  of  his  own  note  with  the  ap- 
pellants as  his  sureties.  Third,  that  the  appellants,  acquainted 
with  that  arrangement,  and  informed  by  Wallace's  administrator 
that  unless  the  promised  substitution  should,  at  once,  be  made, 
suit  would  be  brought  on  the  note  without  any  further  delay,  exe- 
cuted their  own  negotiable  note,  in  the  absence  of  J.  S.  Hughes, 
for  effectuating  his  arrangement  and  preventing  the  threatened  suit 
and  saving  the  credit  of  their  partner.  Fourtli,  that  the  note  was 
thus  paid,  and  assigned  (without  recourse)  to  them,  merely  as 
evidence  against  J.  S.  Hughes  that  they  had  paid  it  for  him.  And 
these  authorized  deductions  show  a  binding  consideration,  and 
sustain  the  verdict  to  the  effect  that  the  noted  sued  on  had  been 
thus  discharged. 

And,  therefore,  there  being  no  error  in  instructions,  the  judg- 
ment is  affirmed* 


Dunlap,  for  appellant 
HiU  &  Alcom,  for  appellee. 
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W.  H.  Long  et  al  v.  Commonwealth  fob  use  of  McGtood- 

WIN  ET  AL. 

Sureties  on  Bond— Liability  for  Default  of  Sheriff— Estate. 

Where  a  settlement  is  made  by  a  sherilf  with  the  court  oonunissioBar, 
'showing  a  balance  due,  in  a  suit  against  his  sureties,  and  the  adminia- 
trator  of  his  estate,  they  are  held  jointly  liable. 

APPEAL  FBOM   LTON    OrBOUIT   OOTJET.  / 

December  22,  1868. 
Opinion  of  the  Couet  by  Judge  Hardin  : 

As  it  does  not  appear  that  any  other  claims  existed  against  the 
county  of  Lyon  than  those  of  the  appellees,  for  the  erection  of 
public  buildings,  it  seems  to  us  that  the  order  of  the  county  court 
made  at  its  October  term,  1863,  was  sufficiently  specific  and  cer- 
tain to  require  the  sheriff  to  pay  on  the  claims  in  controversy, 
the  funds  remaining  in  his  hands  collected  as  county  levy  for  the 
years  1862  and  1863.  His  settlements  with  the  commissioner  of 
the  court  showed  that  a  balance  of  the  levy  for  1862  remained  in 
his  hands  of  $620.22  and  that  a  balance  of  $1,212.03  remained 
in  his  hands  of  the  levy  of  1863,  and  although  the  sureties  in  the 
bond  executed  on  the  27th  of  April,  1863,  were  not  liable  for  said 
balance  of  $620.22  the  estate  of  Young,  the  sheriff,  was,  and  the 
bond  embraced  the  levy  for  1863.  From  these  views  it  results 
that  the  court  properly  adjudged  that  the  plaintiff  recover  against 
the  estate  of  Young  alone  the  balance  of  funds  remaining  of  the 
levy  for  1862,  and  for  the  residue  of  the  claims  rendered  judg- 
ment against  the  sureties  as  well  as  the  administrators  of  Young« 

Wherefore,  the  judgment  is  affirmed. 

Marble,  James,  for  appellant. 


Noel  v.  Abnold^s  Exos.  669 

Opinion  of  the  Ck)art. 


L.  L.  Noel  v.  Cai^eb  Abnold^s  Exob. 

CommiMioners  Sale— Presnmptiye  as  to  Adyertisement. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
commissioner  advertised  the  sale  as  directed  by  the  judgment,  espe* 
cially  when  his  report  shows  he  did. 

Pleadings— Defectiye  Petition  Cnred  by  Subsequent  Pleadings  and  Exhibits. 
The  facts  set  out  in  the  defendants  answer  and  cross-petition  together 
with  the  title  bond  filed  therewith,  clearly  shows  that  there  was  a  vendor^s 
lien  as  to  all  the  notes.    Held  that  the  defect  in  the  original  petition 
was  thereby  cured,  at  least  after  judgment. 

APPEAL  I^OM   OWEN    CIBCTTIT    OOUBT. 
January  8,  1868. 

Opinion  of  the  Coubt  by  Judge  Williams: 

Whatever  may  have  been  the  defect  of  the  original  petition  as 
a  suit  to  enforce  a  vendor's  lien  it  was  good  as  a  suit  to  recover 
the  amount  of  the  notes  due  and  unpaid. 

The  answer  and  cross-petition  set  out  that  the  consideration 
for  these  notes  was  the  sale  and  purchase  of  land  and  exhibited 
the  vendor's  title  bond,  which  describes  the  notes  sued  on,  and 
some  not  due  at  the  bringing  of  the  original  suit,  and  which  bond 
shows  that  the  title  was  to  he  made  when  the  entire  purchase  price 
was  paid.  This  cross-petition  -sought  a  perfect  titiie  or  a  rescis- 
sion of  the  contract.  Plaintiff  subsequently  filed  amended  peti- 
tion, making  the  vendor's  and  testator's  heirs  at  law  parties  and 
showing  a  perfect  titla  The  cause  was  transferred  to  the  equity 
docket  on  defendant's  motion.  The  amended  petition  averred  that 
the  notes  last  due  were  for  unpaid  purchase  price  for  land  and 
that  a  lien  existed  therefor,  but,  by  oversight  no  such  averment 
was  made  as  to  the  notes  originally  sued  on,  yet,  the  facts  set  out 
in  the  defendant's  answer,  and  cross-petition  together  with  the 
title  bond  exhibited  by  him  clearly  show  that  there  was  a  vendor's 
lien  as  to  all  the  notes,  and  no  waiver  of  said  lien  is  averred  or 
shown,  therefore,  we  think  the  defect  in  the  original  petition  was 
cured  by  the  subsequent  pleadings,  at  least  after  judgment,  it  will 
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not  be  heard  the  first  time,  as  an  obligation  to  enforcing  the  lien, 
especially  as  the  plaintiff  in  his  amended  petition  sets  out  said 
notes  and  when  they  will  be  due  and  asks  judgment  thereon  and 
which  appellant  in  his  response  thereto  conceeds  as  to  the  de- 
scription, but  objects  to  judgment  not  because  the  notes  were  not 
due,  but  because  he  was  seeking  a  rescission  of  the  contract,  and  as 
the  litigation  continued  for  several  years  after  the  notes  were  all 
due  and  as  we  approve  of  the  refusal  to  rescind,  we  will  not  re- 
verse upon  this  mere  technical  ground  under  these  issues.  As  a 
perfect  title  was  manifested  and  no  error  shown  in  the  allowing 
of  credits,  no  substantial  error,  to  appellant's  prejudice,  is  per- 
ceived as  to  the  judgment  The  direction  to  the  commissioner  as 
to  advertising  and  selling  was  certain  to  a  common  intent  and  in 
the  absence  of  proof  we  will  presume  he  advertised  in  the  vicinity 
of  the  land,  especially  as  he  reports  a  compliance  with  the  judg- 
ment, which  required  notice  to  be  placed  at  the  court  house  door 
and  three  other  public  places  in  the  county.    Judgment  affirmed. 


Landram,  for  appellant. 
Craddock,  for  appellee. 


D.  B.  DuNLBVY  &  Oo.  t;.  J.  B.  O'Bannon  &  Son. 

Pleading— Petition  on  Merchants  Account— Price  of  Gooda— Agreement 

The  allegations,  in  a  petition  on  a  merchants  account,  that  the  debtor 
is  indebted  to  him  in  the  sum  of  fifty-five  dollars  for  goods  and  mer- 
chandise sold  and  deliyered  by  the  plaintiff  to  the  defendant,  the  particu- 
lars of  which  are  set  out  in  an  account  filed  therewith  imparts  prima 
fade,  that  the  price  had  also  been  agreed  upon  or  that  they  were 
reasonably    worth  it,  and  must  be    deemed  setting    out  a  cause  of 


Same— Avennents  in  Answer  Denied  by  Law. 

The  answer  averred  that  the  tea  was  not  of  the  quality  authorised 
to  be  purchased  by  them  and  that  they  had  offered  to  return  it.  Held, 
that  tins  averment  stands  denied  by  law,  nor  is  this  deficit  supplied 
by  the  offer  in  the  answer  to  return  it. 

APPEAL  FBOM  JBFFEBSON  OJBOUIT  OOUBT.    O.  P. 
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Opinion  of  the  Court. 

January  13,  1809. 
Opinion  of  the  Coubt  by  Judge  Williams: 

The  allegation  that  the  appellees  were  indebted  to  appellants 
in  the  sum  of  three  hundred  and  fifty-five  dollars  and  fifty-two 
cents  for  goods  and  merchandise  sold  and  delivered  by  the  plain- 
tiffs to  the  defendants  the  particulars  of  which  are  set  out  in  an 
account  filed  herewith,  impart  prima  facie  that  the  price  had  also 
been  agreed  as  charged  or  that  they  were  reasonably  worth  it  and 
must  be  deemed  as  setting  out  a  cause  of  action,  especially  when 
the  defendants  instead  of  demurring  answered  and  made  an  issue 
which  was  found  against  them. 

The  answer  averred  that  the  tea,  which  was  sent  by  appellants 
to  appellees  at  the  instance  of  the  agents  of  the  latter,  was  not  of 
the  quality  authorized  to  be  purchased  by  them  and  that  they  had 
notified  appellants  thereof  and  offered  to  return  the  tea  to  them, 
but  this  averment  stands  denied  by  law  and  there  was  no  proof 
of  such  notification  or  offer,  nor  is  this  deficit  supplied  by  the 
offer  in  the  answer  again  to  return  it  The  verdict  in  appellant's 
favor  on  the  first  trial  was  right  and  the  pleadings  and  proof,  and 
no  valid  cause  for  a  new  trial  being  shown  it  was  erroneous  to  set 
aside  the  judgment  and  verdict  and  grant  a  new  trial. 

A  portion  of  Reinhart's  deposition  was  suppressed  on  excep- 
tions by  appellees,  before  the  trial  but  if  any  portion  which  had 
been  suppressed  were  afterwards  permitted  to  go  to  the  jury  the 
record  shows  no  objection  by  appellees  or  exception  thereto  and 
after  it  had  been  permitted  to  go  to  the  jury  without  objection 
and  had  been  considered  by  them  it  was  too  late  to  ask  a  new 
trial  by  reason  thereof. 

As  the  court  erred  in  setting  aside  the  first  judgment  and  ver- 
dict we  need  not  examine  the  other  alleged  errors. 

Wherefore,  the  last  judgment  is  reversed  with  instructions  to 
the  court  to  set  aside  the  order  granting  a  new  trial  on  the  first 
judgment  and  transference. 

Brown,  for  appellants. 
Hays,  for  appellees. 
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Lucy  W.  Watson  v.  Jamss  W.  Fesouson. 

Principal  and  Agent— Attachment  of  Fnnda  in  hands  of  Agent — ^Rigfat  to 
Retain  Fund  for  Indemnity-^Injunction. 

An  agent  has  an  equitable  right  to  retain  the  funds  of  his  princi- 
pal for  indemnity  and  to  enjoin  any  appropiation  of  it  by  the  attaching 
creditors. 

APPEAL  FBOM  BOUBBON  CISPUIT  COUBT. 
January  9,  1869. 

Opinion  of  the  Coubt  by  Judge  Hardin  : 

When  the  appellant^  as  creditor  of  Oscar  H.  Burbridge,  at- 
tached his  funds  in  the  appellee's  hands  as  his  agent,  the  latter,  in 
danger  of  irreparable  loss  as  his  surety,  had  an  equitable  right 
to  retain  the  fund  for  indemnity  and  to  enjoin  any  appropriation 
of  it  by  Burbridge's  creditors  without  such  indemnity.  The  ap- 
pellant's attachment  was  therefore  subject  to  that  pre-existing 
equity,  and  the  circuit  court  did  not  err  in  discharging  the  at- 
tachment on  that  ground. 

Wherefore,  the  judgment  is  aflBrmed. 

Prall,  for  appellant. 
Davis,  for  appellee. 


J.  H.  CoMPTON  V.  W.  O.  Newman  and  Othees^ 

Officers — Sheriffs^-^onstahle— Responsibility. 

Sections  4  and  5  of  Art.  4  Chap.  20,  1   Reyised  Statutes  page  257, 
fixing  the  responsibility  of  constable,  has  no  application  to  sheriffs. 

APPEAL  PBOM  METCALFE  OIBOUIT  OOUBT. 
December  11,  1868. 
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Opinion  of  the  Court. 

Opinion  of  the  Coubt  by  Judge  Petees: 

The  petition  contains  no  allegation  that  the  persons  on  whom  the 
fee  bills,  for  which  the  sheriff  gave  his  receipt,  were  solvent,  and 
able  to  pay  them,  but  it  is  alleged  that  he  collected  them,  and 
failed  to  pay  the  amount  over. 

And  it  appears  incidentally  in  the  bill  of  exceptions  that  the 
sheriff  had  died  before  the  institution  of  the  suit,  but  when  or 
how  long  before  is  not  known. 

It  was  necessary  under  the  issue  formed  by  the  pleadings  to 
prove  the  collection  of  the  money  by  the  sheriff  in  order  to  en- 
title appellant  to  a  judgment,  which  proof  he  failed  to  make  and 
this  was  made  the  more  necessary  as  the  sheriff  was  dead  and  his 
securities  could  not  be  presumed  to  know  anything  in  relation 
to  the  transaction. 

No  such  enactment  appears  to  have  been  made  applicable  to 
sheriffs  as  sections  4  to  5  of  article  4,  chapter  20,  1  E.  S.  p.  257, 
fixing  the  responsibility  of  constables. 

As  therefore  there  was  no  evidence  authorizing  a  judgment 
agai];Lst  appellees,  the  judgment  rendered  must  be  affirmed. 

Oameti  &  Dehoney,  for  appellant. 
James  Harlan,  Jr.,  for  appellees. 


Sabah  Feland  et  al  v.  Wllliam  Braxdale. 

Adverse  Possession — ^Notice — Registration   of  Deed — ^Limitation. 

Where  lapse  of  time  and  the  Statute  of  Limitations  are  relied  on 
as  a  bar  to  an  action  to  recover  possession  of  land  the  plaintiff  will  be 
presumed  to  have  notice  o  fthe  adverse  holding  from  the  time  of  the 
registration  of  the  deed. 

APPEAL  FEOM  LINCOLN  CIBCUIT  COURT. 
January  5,  1869. 

Opinion  of  the  Coubt  by  Judge  Petebb: 
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In  the  answer  lapse  of  time  and  the  statute  of  limitation  is 
relied  upon  as  a  bar  to  the  action,  and  the  deed  of  Eobert  Foland 
to  Caldwell  is  filed  by  him  as  evidence  of  title  bearing  date  Jan- 
uary 6,  1849,  and  covers  the  land  in  contest  that  deed  was  made 
for  a  valuable  consideration,  contains  covenant  of  warranly,  and 
Braxdale  alleges  he  and  those  under  whom  he  claims,  have  been 
holding  said  land  under  said  deed  since  its  execution  as  their  own, 
and  were  looking  to  no  one  for  a  title,  and  that  deed  was  made 
more  than  17  years  before  the  commencement  of  this  action.  Such 
holding  was  adverse  (Farrow's  Heirs  vs.  Edmonson,  4  B.  M. 
605)  and  from  the  registration  of  the  deed,  appellants  will  be 
presumed  to  have  had  notice  of  such  holding  which  was  adverse. 
And  as  appellants  had  all  arrived  at  age  more  than  three  years 
before  the  commencement  of  this  action  the  bar  was  complete. 

Wherefore,  the  judgment  in  favor  of  Braxdale  is  affirmed. 


DwHap,  VanWinkle,  Hill,  for  appellants. 
James,  Durham,  for  appellee. 


Geobqe  W.  Suthebland  v.  Samuel  TJllman  bt  al. 

Szecntiona— Nulla    Bona— Prior    Liens— Equity   Jurisdiction— CreditocB. 

A  return  of  nulla  bona  by  reason  of  an  assertion  of  a  prior  Hen, 
gives  to  a  court  of  equity  jurisdiction  to  dear  the  title,  it  not  being 
material  to  the  judgment  debtor,  whether  the  lien  claimed  was  right 
or  not. 
Same. 

Creditors  alone  are  concerned  in  the '  distribution  of  the  proceeds  of 
a  sale  under  execution. 

APPEAL  FBOM  MEBCEB  OIECniT  COIJBT. 

January  30,  1809. 

Opinion  op  the  Couet  by  Judge  Kobebtson  : 

The  return  of  nulla  "bona  and  that  of  not  sold  for  want  of  bid- 
ders, for  the  land  afterwards  levied  on,  resulting  from  the  em- 
barrassment of  the  legal  title  by  a  lien  asserted  on  it,  gave  to  the 
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Opinion  of  the  Court. 

court  of  equity  ancillary  jurisdiction  to  clear  the  title  and  subject 
the  land  to  sale  for  a  fair  price  in  satisfaction  of  the  judgments ; 
and  it  was  not  material  to  the  appellant  whether  the  creditor  claim- 
ing the  lien  had  an  available  right  to  it  or  not.  The  question  of 
priority  in  the  distribution  of  the  proceeds  concerned  the  creditors 
alone^  and  all  of  them  seem  satisfied. 
Wherefore^  the  judgment  is  affirmed. 

Harrison,  for  appellant. 

Polk,  for  appellees. 
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ABANDONMENT. 
Highways. 

The  close  proximity  of  a  public  road  constantly  used,  to  one  beneficial 
only  to  a  few  nearby  private  individuals,  where  it  is  shown  that  there  is 
not  sufficient  labor,  to  keep  in  repair  botii  will  justify  the  abandonment  of 

the  lesser  used  road  by  order  of  the  court .484 

Though  a  majority  of  a  congregation  abandon  church  property,  the 
minority  cannot  be  ousted  by  the  trustees, — ^vol.  1,  219. 

Trustees  are  only  invested  with  control,  and  not  the  legal  xitle,  nor 
right  to  sell,— vol.  1,  219. 

ABSENCE. 
New  Trial— Affidavit  Must  Show  Good  Defense— Unavoidable. 

To  entitle  an  appellant  to  a  new  trial,  it  is  not  sufficient  to  show  that 
he  had  a  good  excuse  for  being  absent  from  court;  but  he  must  show  a 
good  defense  to  the  action  by  setting  forth  that  defense  to  enable  the  court 
to  judge  of  its  sufficiency,  and  that  he  had  made  the  necessary  preparations 
or  efforts  to  be  ready  to  try  the  case,  and  that  he  was  prevented  from  mak- 
ing his  defense  by  his  absence,  which  was  unavoidable 307 

ACCOUNTS. 
Accounting — Guardian  and  Ward. 

An  account  against  a  guardian  though  the  evidence  conduces  to  prove  a 
part  of  same  was  not  just,  where  the  guardian  admits  the  whole  amount 
to  be  due,  and  himself  became  a  witness  to  prove  it,  will  be  enforced  by  a 

judgment  of  the  court,  a.*  against  a  third  party 635 

Mistakes  Corrected  by  Court  of  Equity. 

A  clause  in  a  memorandum  obligation  made  in  settlement  of  accounts 
between  parties  of  "due,  etc.,  if  there  is  no  mistake"  would  secure  no 
right  to  either  party  which  a  Court  of  Equity  would  not  correct,  if  either 
of  the  parties  could  show  there  was  a  mistake  in  the  settlement  prejudicial 

to  the  one  complaining,  in  the  absence  of  the  words  quoted  254 

Pleading — Settlement  of  Accounts — Failure  to  Assert  in  Petition — ^Evidence 

The  failure  of  a  plaintiff  to  allege  in  his  petition  to  coerce  a  settlement 

agreed  upon  between  the  litigants,  that  such  a  settlement  had  been  made, 

will  debar  the  introduction  of  evidence  in  regard  thereto.    And  the  failure 

to  assert  the  settlement  is  conclusive  of  its  non-existence   403 

Settlement  of  Accounts. 

Where  an  executor  and  the  distributees  *  make  and  agree  on  a  settlement 
of  the  estate  between  them,  they  will  not  be  allowed  to  reopen  and  con- 
trovert items  in  said  settlement,  in  a  suit  between  said  distributees  and 

the.  executrix  of  the  testator  and  former  executor 639 

A  purchaser  of  land  in  possession,  under  bond  for  title,  entitled  to  an 
accounting,  before  rescission  of  contract, — vol.  1,  82. 

Books  of  a  partnership,   in   an   accounting  between  them,   regarded   as 
evidence,  though  errors  therein, — ^vol.  1,  277. 
Correction  of  Usurious  Interest 

Must  be  made,  where  interest  charged  on  notes  and  accounts,  and  none 
allowed  on  credits  paid, — ^vol.  1,  240. 

Sale  of  lands  by  one  of  joint  owners  must  be  reckoned  as  of  the  last 
sale  made,— Tol.  1,  430. 
42 
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ACCOUNTS  STATED. 
Bquity— Error  in  Accoimts  Stated,  Corrected— Dnty  of  Party  Allegmg  Error 

to  Prove  It. 

Where  there  is  a  written  agreement  showing  a  settlement  of  aoooimts 
between  parties,  the  onus  devolyes  upon  the  party  alleging  mistakes 
therein,  and  until  they  are  shown  to  exist,  the  writing  must  prevail,  and 
it  is  not  sufficient  to  show  that  the  parties  had  other  dealings  and  various 
transactions  prior  to  the  date  of  the  writing,  but  it  devolves  on  the  one 
complaining  to  show  that  payments  made  prior  thereto,  were  not  settled 
and  were  omitted  by  mistake   254 

ACCEPTANCE. 
Bills  and  Notea— Surety— Acceptance  by  Holder,  of  a  Future  Order  for  C<^- 
lection  to  be  Applied  on. 

The  acceptance  of  an  order  from  the  obligor  on  a  note,  by  the  creditor 
payable  on  a  third  party  at  a  future  time,  does  not  operate  as  a  stay  of 
proceedings  on  the  note  against  the  obligor  and  sureties,  nor  compelis  the 
creditor  to  delay  proceedings  until  such  time  as  default  on  the  order  be 
made.    It  is  merely  an  acceptance  as  collateral  security  for  the  debt. . .  .365 

Sale  of  Brandy—Acceptance  of  Proceeds,  Though  Sale  Unauthorised— Waiver. 
Brandy,  which  had  been  ordered  by  the  owner  to  be  shipped  to  him,  but 
sold  instead,  and  a  statement  of  account  rendered,  with  the  sale  price  of 
the  brandy  entered  thereon,  and  not  objected  to,  cannot  be  claimed  on  ac- 
count of  non-delivery,  or  an  advance  later  in  price.  The  acceptance  of 
the  bill  of  sale,  wiU  be  held  to  be  a  confirmation  and  waiver  of  any 
claim    for    non-shipment    581 

ACKNOWLEDGEMENT. 
Deeds— Certificate. 

The  acknowledgment  to  a  deed  that  the  grantor  appeared  before  the 
"Clerk  of  Logan  County,"  and  wherefrom  the  caption  it  appears  that  the 
acknowledgment  was  taken  in  the  "County  Clerk's  Office"  is  held  to  be 
good,  though  the  word  "Court"  is  omitted  after  the  word  "County."  But 
as  it  must  be  judicially  known  that  there  was  eo  nomine  no  clerk  of 
**Logan  County"  while  there  was  a  clerk  of  the  County  Court  of  said 
county,  it  is  presumed  that  he,  as  such,  was  by  law  authorized  to  take 
the  acknowledgment 209 

ACQUIESCENCE. 
Acquiescence  by  Beneficiary  Under  Sales  of  Cestui  Que  Trust  , 
Where  land  is  transferred  to  cestui  que  trust  under  an  implied  contract, 
acquiescence  for  a  period  of  20  years  thereafter,  in  sales  made  thereunder, 
for  an  adequate  price  of  the  land  at  its  then  value,  will  bar  any  subsequent 
right  of  the  beneficiary  to  revoke  the  sale  under  the  imputation  of  con- 
structive fraud 188 

Married  Women — Sale  of  Land. 

Where  there  has  been  a  long  acquienscence  in  the  sale  of  land  by  married 
women,  who  still  survive,  and  the  heirs  of  the  deceased  one  are  willing  that 
the  sale  should  be  confirmed,  and  as  a  good  title  can  be   decreed,  it  is 

more  equitable  to  sustain  the  sale?  than  to  set  them  aside 49 

Partnership — ^Discontinuance  by  Acquiescence  in  Other  Dealings. 

The  acquiescence  of  one  partner  in  acts  by  the  other,  which  conduced 
to  prove  a  dissolution  of  a  former  partnership,  will  bar  any  recovery 
of  a  share  of  profits  made  in  all  transactions  subsequent  to  the  alleged 
dissolution 486 

ACTIONS. 
Brokers — Duty  to  Protect  Interest  of  Client — Actions  Against. 

When  a  firm  of  brokers,  acting  on  the  request  of  their  client  to  replace 
a  purchase  made  for  him  on  a  prior  transaction,  buys  the  commodity  at 
the  price  at  which  it  had  been  previously  sold  co  protect  the  interest  of 
the  client,  he  cannot  be  heard  to  complain  of  a  loss  to  him  sustained  there- 
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ACmONS— Continued 
by,  although  he  may  have  repudiated  the  second  purchase,  on  the  day 

it   was    made 244 

Bill  of  Exchange— Endorsers — ^Action  on  Without  Proof  of  Dishonor. 

In  the  absence  of  allegation  in  a  petition  on  a  bill  of  exchange,  of  notice 
of  dishonor  no  action  can  be  maintained  against  the  endorsers,  where  no 

proof  of  notice  of  dishonor  is  shown 241 

Failure  to  Prosecute  Suit— Damages^-Suffident  Byidence— Breach  of  Bond. 

In  an  action  in  equity  on  the  bond  of  the  plaiutiff  in  a  replevin  suit  for 
his  failure  to  prosecute  same,  the  loss  the  defendant  therein  might  have 
sustain^  for  a  breach  of  the  bond  was  a  subject  of  proof,  and  he  must 
show  that  he  had  been  deprived  of  his  property,  and  the  extent  of  the 
loss  therefrom  by  proving  the  value  of  the  property  replevied.  A  mere 
judgment  for  the  face  of  the  bond,  for  the  alleged  breach,  is  not  suf- 
ficient  t()9 

Action  on  adminstrator's  bond  under  sec.  39,  Civ.  Code, — vol.  1,  1. 

Section  39,  Civ.  Code,  does  not  affect  the  rights  and  equities  of  defendants 
in  the  same  action, — ^vol.  1,  1. 

On  administrator's  bond,  not  necessary  to  join  all  parties  who  are  jointly 
bound, — lb.  , 

Same — ^A  return  of  nulla  bona  may  be  dispensed  with, — lb. 
Cause  of  Action — Seizure  and  Removal  of  Property  by  Aiding  and  Inciting — 

Demurrer. 

A  petition  that  alleges  the  unlawful  seizure  and  removal  or  conversion 
of  property  of  the  plaintiff  by  Confederate  soldiers,  and  that  the  defend- 
ants, citizens  of  the  county,  were  at  the  time  aiding,  inciting  and  advising 
the  same,  and  that  they  directly  and  indirectly  participated  in  said 
seizure  and  removal  of  the  property  and  aided  therein,  is  Held  to  constitute 
a  valid  cause  of  action,  and  a  demurrer  thereto  should  have  been  over- 
ruled  201 

Attorney's  Fee— Two  Causes  in  One  Petition. 

Where  two  causes  of  action  are  joined  in  one  petition,  only  one  attorney 

fee  c  m  be  taxed  against  the  defendant 211 

Action  iigainst  Two  Defendants — 2:»ummons  Served  c  .  One— Judgment. 

In  an  action  against  two  defendants,  where  one  of  thei^  resided  within 
the  county,  and  upon  whom  personal  cervioe  is  had,  the  return  upon  the 
other  summons  being  "not  found,"  a  judgment  that  the  plaintiff  "recover" 
of  the  defendant,  etc.,  is  held  to  apply  to  the  defendant  upon  whom  the 

summons  was  served  and  not  to  both  defendants 568 

Pleadings — Defective  Petition  Cured  by  Necessary  Facts  Stated  in  Answer. 

Where  a  petition  is  not  good  for  failure  to  set  forth  with  certainty  the 
particular  execution  a  shenff  had  in  his  hands,  of  a  replevy  of  property 
thereunder,  failure  to  take  sufilcient  surety  in  the  bond,  etc.,  it  is  cured 
by  an  answer  that  specifically  describes  all  the  details  in  connection 
therewith,   and   the   petition   and   answer  together,   will   be   sufficient   to 

constitute  a  cause  of  action 352 

Civil  Actions — General  Character. 

The  rule  in  civil  action  is  that  evidence  of  the  general  character  of  a 
party  to  the  action,  is  never  admissible;  unless  the  action  involves  the 
general  character,  or  directly  affects  it 316 

Where  causes  are  consolidated  without  objections,  evidence  taken  before 
may  be  used  on  the  trial, — vol.  1,  516. 
Champerty. 

An  action  cannot  be  maintained  in  the  name  of  one  for  the  sole  benefit 

of  another  under  a  champertous  agreement 144 

Pleading— Judgment  Creditor— Officers  Negligence. 

The  effort  of  a  judgment  creditor  to  make  his  debt  by  causing  another 
execution  to  issue,  after  the  sheriff  failed  to  execute  the  former  one.  will 
be  no  defense  for  the  officer  to  ah  action  against  him  for  his  official 
delinquencies 352 
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ACTIONS— Continued. 
Executor  and  Administrator— Right  to  Institute  Action  by  Executrix  on  Note 

made  to  Deceased  as  Executor. 

Though  an  executrix  cannot,  as  such,  maintain  an  action  on  a  note 
made  payable  to  her  testator  as  executor,  unless  the  petition  is  demurred 
to,  or  objection  made  in  their  answer,  defendants  will  be  deemed  as  hav- 
ing   waived    objection 639 

Ordinary  actions  transferred  to  equity  docket  over  objections  of  ap- 
pellee,—vol.  1,  18. 

Same — ^Appellant  cannot  complain  of  the  lack  of,  nor  demand  a  trial  of 
the  issue  of  fact,  by  a  jury, — lb. 

Same — ^Discretion  of  chancellor  to  accept  or  reject  the  findings  of  the 
jury,— lb. 
Statute  of  Limitations. 

The  Statute  of  Limitations,  limiting  the  right  of  entry  to  fifteen  years, 
will  not  bar  an  action  for  recovery  of  land,  in  a  suit  between  conflicting 
patents,  and  will  not  begin  to  run  until  after  the  junior  patent  has  been 
actually  obtained,  since  the  plaintiff  would  have  no  right  of  entry  or  cause 
of   action,   until    so   obtained 612 

License  from  stranger  to  enter  land,  not  a  cause  of  action  against  actual 
occupant,  but  only  matter  of  defense  for  entering, — vol,  1,  328. 

Right  of  action  on  executors  debts  to  a  testator;  when  suspended  and 
when  revived, — ^vol.  1,  201. 
Trover  and  Conversion — Contract  Price  Criterion. 

In  an  action  of  trover  and  conversion,  the  value  of  the  property  at  the 
time   of   the    conversion,   not   to   exceed   the   contract    price,    is    the    true 

criterion * 324 

Threats — Money  Obtained  by  Coercion — ^Demurrer. 

Money  obtained  from  a  plaintiff  by  threats  to  have  his  son  arrested  for 
an  alleged  offense  is  a  proper  ground  for  action  for  recovery,  and  it  is 

error   to   sustain   a   demurrer   thereto 508 

Unlawful  Enterprise — ^Acts  and  Declarations. 

The  legal  principle  governing  in  cases  where  several  are  connected  in  an 
unlawful  enterprise,  when  the  connection  is  established  by  the  evidence, 
is  that  every  act  and  declaration  of  each  one  in  furtherance  of  the  original 
enterprise,  and  with  reference  to  the  common  object  is,  in  contemplation 

of  law,  the  act  and  declaration  of  all 316 

Torts — ^Action  for  Recovery  Under. 

To  render  a  defendant  liable  for  the  conduct  of  others  in  an  action  for 
the  wrongful  taking  of  property,  it  must  be  shown  that  there  was  an 
active    participation  in  the  taking,  or  that    he    advised    and    counselled 

therein    508 

Pleading — ^To  Late  to  Question  Capacity  to  Sue. 

It  is  too  late  to  question  the  capacity  of  the  plaintiff  to  sue  after  plead- 
ing  to    action 70 

By  Sec.  30,  Civ.  Code,  every  action  must  be  prosecuted  in  the  name  of 
real  party  in  interest, — vol.  1,  407. 

In   an   action   for  necessaries   furnished   an   infant,   his   real   or   implied 
promise  may  be  enforced. — vol.  1,  536. 
Pleading — ^Petition  on  Merchants  Account — Price  of  Goods — Agreement. 

The  allegations,  in  a  petition  on  a  merchants  account,  that  the  debtor  is 
indebted  to  him  in  the  sum  of  fifty-five  dollars  tor  goods  and  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  the  particulars  of 
which  are  set  out  in  an  account  filed  therewith  imports  prima  facie,  that  the 
price  had  also  been  agreed  upon  or  that  they  were  reasonably  worth  it, 
and  must  be  deemed  setting  out  a  cause  of  action 670 

ACTS  AND  DECLARATIONS. 
Unlawful  Enterprise. 

The  legal  principal  governing  in  cases  where  several  are  connected  in  an 
unlawful  enterprise,  when  the  connection  is  established  by  the  evidence* 
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ACTS  AND  DECLARATIONS— Continued, 
is  that  every  act  and  declaration  of  each  one  in  furtherance  of  the  original 
enterprise,  and  with  refemoe  to  the  common  object  is,  in  contemplation 
of  law,  the  act  and  declaration  of  all 3  W 

ACTS  OF  LEGISLATURE. 
Repealed— Effect  of  Statutes  in  Force. 

The  repeal  of  an  Act  of  the  Legislature  will  not  affect  existing  suits,  com- 
menced under  jurisdiction  of  officers  of  the  court  created  by  Such  Act.  .209 

AGE. 
Apprenticing  Children — ^Judgment. 

It  is  an  essential  part  of  every  judgment,  ordering  the  apprenticing  of  a 
child,  to  ascertain  and  fix  its  age. 304 

ADMINISTRATORS. 
Judgment   by  Default — ^Pleadings — Sufficiency   of   Petition — ^Administrator — 

Action  Against. 

A  petition  was  filed  a^inst  the  sureties  on  a  constable's  bond,  and 
against  the  administrator  of  the  deceased  constable,  fqr  failure  to  pay  over 
money  collected  on  claims  put  in  his  hands  for  collection  as  constable.  No 
defense  was  made  to  the  action,  and  a  personal  judgment  was  rendered 
against  the  administrator  and  the  two  sureties:  Hdd  that  without  allega- 
tion or  proof  that  any  assets  came  into  the  hands  of  the  administrator,  it 
was  erroneous  to  render  a  judgment  against  him,  and  even  with  such 
proof  the  judgment  against  him  could  be  only  for  the  debt,  interest  and 

costs  to  be  levied  of  assets  in  his  hands  to  be  administered 187 

Administrator  De  Bonis  Non — ^Debt  Due  from  Himself. 

Where  an  administrator  de  bonis  non  has  acted  improperly  in  not  having 
an  inventory  of  what  came  into  his  hands  and  thereby  failing  to  preserve 
the  evidence  of  the  debt  due  by  himself  to  his  decedent,  all  reasonable 
presumption  should  be  taken  against  him 144 

Interest. 

It  was  error  to  compound  interest  against  the  administrator  with  biennial 

rests 144 

County  Court  Settlement  Prima  Facie  Right — Surcharge. 

A  settlement  made  by  an  administrator,  with  the  County  Court  is  prima 
facie  right,  but  when  the  administrator  seeks  to  subject  land  descended 
to   the   heirs   and  they   surcharge   the   settlement,   and   show   errors,   this 

prima  facie  presumption  is  greatly  weakened 369 

Exemption — Widow  Without  Children — Failure  to  Demand. 

A  widow,  who  has  no  children  left  by  her  deceased  husband,  is  entitled 
to  her  exemption  and  the  fact  that  she  failed  to  demand  said  exemption 
when  the  appraisment  was  made,  did  not  release  the  administrator  from  his 
responsibility  incurred  by  taking  and  selling  the  property,  it  being  his  duty 

to  cause  the  exempt  articles  to  be  set  apart  to  her 461 

Settlement — ^Life  Estate — Surrender  to  Residuary  Legatees. 

Where  a  surrender  of  a  life  estate  to  her  children,  is  made  by  a  legatee, 
a  settlement  should  be  adjudged  up  to  said  surrender,  in  a  suit  against 
the  bondsmen  of  the  administrator  for  an  accounting 345 

ADVANCEMENTS. 

Ancestors  Debts — ^Liability — Heirs  and  Distributees. 

The  defendants  are  liable,  either  as  heirs,  distributees  or  tru-^tees  to  pay 
the  debt  of  their  father,  they  having  received  from  him  a  sufficiency  to 
satisfy  it.    As  he  seems  to  have  distributed  all  of  his  estate  among  his 

children,  it  cannot  be  regarded  as  an  advancement 262 

Gifts— Parent  and  Child. 

In  a  suit  for  restitution  by  some  of  the  heirs  against  a  son,  for  distribu- 
tion of  property  placed  in  his  hands  by  the  father,  each  of  the  heirs  is 
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ADVANCEMENTS— Continued, 
held  entitled  to  an  advancement  equal  to  the  largest  amount  made  anj 
one  of  them  during  the-  life  of  the  parent,  to  be  first  paid  to  them  out 

of  the  whole  estate 687 

Advancements  by  one  co -partner  in  settlement  of  accounts,  where  they 
held  equal  interests, — ^vol.  1,  427. 

ADVERSE  POSSESSION. 
Lands  and  Conveyance — ^Boundaries. 

The  possession  of  land  under  an  older  patent,  constructively  puts  the 
party  in  possesion,  up  to  the  patent  boundaries,  which  constnictive  pos- 
session cannot  subsequently  be  ousted  under  a  junior  patent  only  by  actual 

enclosed  possesion 578 

Feme  Covert — ^Unrecorded  Deed. 

A  feme  covert  is  not  bound  by  an  unrecorded  deed  and  the  possession  of 
land  by  a  vendor  under  such  is  held  not  to  be  adverse  to  femes  covert.  .376 
Conflicting  Occupancy. 

Without  conflicting  occupancy,  the  long  possession  by  residence  under  an 
elder  grant,  claiming  possession  and  use  co-extensively  with  the  entire 
boundary  of  a  patent,  is  constructively  actual  and  adverse  possession  to 

the   same   extent 612 

Occupancy  by  enclosure  and  actual  possession  constructively  co-exten- 
sive with  limits  of  claim, — ^vol.  1,  328. 

Not  Interrupted  by  Decree  of  Court. 

Though  a  decree  of  court  may  limit  the  legal  title  to  land  to  only  one- 
half  a  designated  amount,  one  in  possession  of  the  whole  tract  for  a 
continuous  period  of  more  than  twenty  years  by  a  hostile  holding  including 
the  time  of  the  litigation  thus  stated,  will  be  held  to  have  a  good  title 
by   adverse   possession 647 

The  possession  of  the  whole  tract  is  not  interrupted  by  the  decree  of 
court,  nor' converted  into  a  friendly  holding,  and  this  possession  for  twenty 
years  will  bar  a  right  of  recovery 647 

Thirty  Years  Occupancy— Paper  Title  Not  Necessary. 

A  claimant  of  land  under  a  senior  patent  who  has  been  in  possession  con- 
structively for  more  than  thirty  years,  is  not  required  to  show  actual  record 
title,  in  defense  of  his  claim 578 

Sufficient  Deed— Contract. 
A  deed  from  a  vendor,  who  had  held  land  in  controversy  through  undis- 
turbed adverse  claim  for  a  period  of  forty  years,  is  held  to  be  a  sufficient 

compliance  with  a  contract  to  give  "a  good  and  sufficient  deed." 657 

Possession  by  metes  and  bounds  for  20  years,  continuous  and  without  in- 
terruption, sufficient  without  exhibit  of  paper  title  from  Commonwealth, — 
vol.  1,  76-212. 

Personal  Property— Adverse  Holding. 

The  adverse  holding  of  personal  property  for  a  period  of  five  years  give 
a  perfect  legal  title 66 

Evidence— Will. 

A  will  otherwise  inoperative  is  competent  to  prove  how  the  devisee  held 
title  and  that  his  holding  was  in  his  own  right  and  adverse  to  the  world.193 

Party  must  show  in  himself  a  superior  legal  title,  before  recovery  from 
another  in  actual  possession, — vol.  1,  373. 

May  be  established  through  the  acts  of  an  agent  of  the  patentee, — 
vol.  1,  669. 

Right  to  recognize  such  agency,  though  agent,  was  appointed  to  sell 
only,— vol.  1,  569. 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent  of  pos- 
session, although  they  convey  no  legal  title, — ^vol.  1,  156. 

Open  and  adverse  holding  after  lease  expires,  authorizes  presumption  of 
notice, — ^voL  1,  494. 
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ADVERSE  POSSESSION— Ck>ntinued. 

It  is  error  to  instruct  the  jury  that  actual  notice  must  be  given  by 
adverse  claimant  in  possession, — ^vol.  1,  494. 

Tenant  cannot  deny  title  under  which  he  enters,  ^f  lease  covered  land 
in  controversy, — vol.  1,  404. 

Lessee  thereby  becoming  tenant,  must  hold  adversely  15  years  before 
title  denied, — ^vol.  1,  494. 

Same,  as  to  Statute  of  Champerty,  lb,  and  as  to  vesting  one  with  title,  un- 
der older  deed  from  patentee,  and  in  possession  of  a  portion,  and  attempted 
ouster  by  others,  see  voL  1,  156. 
Notice— Registration  of  Deed— Limitation. 

Where  lapse  of  time  and  the  Statute  of  Limitations  are  relied  on  as  a 
bar  to  an  action  to  recover  possession  of  land  the  plaintiff  will  be  presumed 
to  have  notice  of  the  adverse  holding  from  the  time  of  the  registration 
of  the  deed. 673 

ADVERTISEMENT. 
Commissioners  Sale — Presumptive  as  To. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
oommisisoner  advertised  the  sale  as  directed  by  the  judgment,  especially 

when  his  report  shows  he  did 669 

Failure  of  commissioner  to  advertise  true  terms  of  credit  of  sale, — 
vol.   1,  40-246. 

Ck)mmiBsioner  must  conform  his  action  to  the  direction  of  judgment, — 
voL  1,  40. 

ADMISSIONS. 
Mere  admission  of  the  correctness  of  a  demand  by  a  representative,  does 
not  bind  his  successor  in  office  so  as  to  dispense  with  proof, — ^vol  1,  447. 

AFFIDAVIT. 
Equitable    Proceeding— ^Judgment— ^Bzecution— ^Return    of    Nulla    Bona— No 
Bond  Required. 
In  an  equitable  action  on  a  judgment  and  return  thereon  of  nulla  bona, 

against  a  garnishee,  no  affidavit  or  attachment  is  necessary 583 

Waiver— Objections. 

The  absence  of  an  affidavit  to  claims  filed  by  a  defendant  in  a  cross - 
petition,  is  held  to  be  waived  by  failing  to*  object  to  same  before  the  trial, 

and  after  judgment,  the  objection  comes  to  late 644 

New  Trial— Affidavit  Must  Show  Good  Defense— Uavoidable  Absence. 

To  entitle  an  appellant  to  a  new  trial,  it  is  not  sufficient  to  show  that 
he  had  a  good  excuse  for  being  absent  from  court;  but  he  must  show  a 
good  defense  to  the  action  by  setting  forth  that  defense  to  enable  the  court 
to  judge  of  its  sufficiency,  and  that  he  had  made  the  necessary  preparations 
or  efforts  to  be  ready  to  try  the  case,  and  that  he  was  prevented  from 

making  his  defense  by  his  absence,  which  was  unavoidable 307 

Land— ^Judgment  of  Sale— Affidavit  as  to  Personal  Property. 

It  is  error  to  adjudge  the  sale  of  land  in  the  absence  of  an  affidavit  that 

the  defendant  has  no  personal  property 97 

Attachment — Necessary  Affidavit. 

It  is  error  to  sustain  an  attachment  levied  on  a  non-resident's  real  estate 
in  the  absence  of  an  affidavit  to  the  effect  that  the  defendant  has  no  per- 
sonal property  in  this  State  or  not  enough  thereof  to  satisfy  plaintiff's 

daim 112 

An  attachment  without  the  prescribed  affidavit,  will  be  discharged, — 
vol  1,  466. 

Whero  grounds  for  attachment  set  forth  in  a  verified  petition,  same  not 
necessary  to  be  stated  in  separate  verified  affidavit, — ^vol.  1,  576. 

Before  real  estate  can  be  sold,  under  an  attachment,  affidavit  of  not 
sufficient  personal  property  must  be  filed  by  plaintiff, — vol.  I,  299. 
New  Trial— Newly  Discovered  Testimony. 

On  an  application  for  a  new  trial,  based  on  the  grounds  of  newly  dis* 
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AFFIDAVIT— Continued. 
ooYered  evidence,  where  not  sustained  by  the  affidavits  of  others  than  the 
appellant,  the  court  is  not  authorized  to  grant  a  new  trial  on  that  ground 
alone 95 

In  suit  for  specific  property,  against  administrator,  affidavit  as  to  just- 
ness of  claim  not  required, — ^vol.  1,  385. 

Failure  of  personal  representatives  of  deceased,  in  answer,  to  allege  that 
no  affidavit  had  been  made,  is  presumption  of  a  oomplianoe  with  statute, — 
vol.  1,  162. 

Affidavit  of  claimant,  and  proof  of  account,  necessary  before  suit  against 
a  personal  representative  of  deceased, — ^vol.   1,  447. 

\Vhere  personal  representative  refuses  to  make  the  necessary  affidavit, 
further  proof   dispensed  with, — vol.    1,   447. 

Where  an  affidavit  is  not  excepted  to,  the  court  must  regard  it  as  evi- 
dence,—vol.  1,  387. 

AGENCY. 

Establishment  of — Burden  of  Proof. 

The  burden  of  proving  an  agency  is  on  the  one  claiming  to  act  as  8uch...3d 
Right  to  recognize  agency,  in  claim  of  adverse  possession,   established 
through  sales  made  by  agent, — ^vol.  1,  569. 

When  constable  liable  as  agent  for  his  acts,  and  not  as  officer, — voL 
1,  686. 

Joint  Owners  of  Contract — ^Notice  of  Payment. 

A  contract  was  entered  into  by  three  parties,  owners  of  certain  land,  to 
sell  to  a  fourth  party,  and  only  one  of  the  owners  conducted  the  negotia- 
tions, completed  the  sale,  had  the  purchase  price  of  the  land  payable  to 
all  jointly.  A  settlement  of  the  interest  on  this  obligation  was  made 
with  only  one  of  the  owners  when  it  became  due,  and  a  receipt  given, 
signed  in  the  name  of  all  the  joint  oMmers.  Held,  that  each  payee  mu8t 
be  regarded  as  the  agent  of  the  others,  and  the  dealings  with  the  one 
are   the  dealings  with  ail 125 

Wife  must  state  she  is  his  agent,  before  verifying  pleading  for  her 
husband,— vol.  1,  128. 

AGREEMENT. 
Sent — Implied  Agreement  for  Legatee's  Liability  for  Rent 

The  use  of  lands  for  a  long  period  of  time  by  a  legatee  with  full  ac- 
quiescence and  knowledge  of  the  other  devisees,  in  the  absence  of  any 
agreement  or  promise  to  pay  rent  therefor,  will  not  subject  them  to  an 
indebtedness  for  the  use  of  the  premises  by  implication,  in  a  suit  for  a 

division .~ 349 

Contract*— Verbal  Agreement  to  Cultivate  Farm— ^Pleadings. 

In  a  suit  for  recovery  of  amount  due  under  verbal  contract  to  manage 
a  farm,  and  "if  the  sum  of  $1,000.00  is  not  made  annually,  the  deficit  to  be 
made  up  by  the  owner,"  it  mu'it  be  alleged  in  the  petition  that  this  par- 
ticular amount  was  not  realized,  and  show  in  what  the  discrepancy  will 
consist,  in  order  to  recover  thereon 265 

Liberal  construction  of  agreement  to  build  road,  in  explanation  of  in- 
tention of  parties, — ^vol.  1,  228. 

Parties  to  a  note  must  secure  additional  agreement  with  surety  before 
an  agreed  payment  can  be  changed, — ^vol.  1,  16. 

AIDERS  AND  INCITERS. 
Cause  of  Action — Seizure  and  Removal  of  Property  by  Aiding  and  Inciting — 
Demurrer. 

A  petition  that  alleges  the  unlawful  seizure  and  removal  and  conversion 
of  property,  and  that  the  defendants,  citizens  of  the  county,  were,  at  the 
time,  aiding,  inciting  and  advising  the  same,  and  that  they  directly  and 
indirectly  participated  in  said  seizure  and  removal  of  the  property  and 
aided  therein,  is  held  to  constitute  a  valid  cause  of  action,  and  a  demurrer 
tiiereto  should  have  been  over-ruled 201 
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ALTERATION  OF  INSTRUMENTS. 

BiUs  and  Note&— Release  of  Maker. 

Adding  the  words  "interest  from  the  date"  to  a  note  after  signature  and 
delivery,  and  without  the  knowledge  or  authority  of  the  maker,  constitutes 
such  an  alteration  as  will  release  the  maker  from  the  whole  amount  of 
the  debt 55 

A  subsequent  insertion,  by  the  payee,  of  the  name  of  another  as  drawee 
will  operate  to  discharge  the  endorser, — ^vol.  1,  515. 

ALLOWANCE. 
DiYorce— Pendente  Lite  Allowance  for  Maintenance. 

An  order  of  court  for  a  payment  of  $300  to  the  wife  for  her  maintenance 
in  an  action  for  a  divorce,  a  vihculo,  held  not  to  be  excessive,  but  necessary 
and  proper  by  the  action  of  the  plaintiff  in  prosecuting  his  suit 533 

Divorce— Application  for  Allowance — Notice. 

Notice  for  an  application  for  maintenance  is  not  required,  where  there  Is 

a  personal  service  of  the  sumomns • . . . .  332 

Pleadings — ^Allowance  for  Disposition  of  Trust  Funds  Without  Allegation  in 

Petition. 

An  allowance  by  a  commissioner  of  a  credit  for  administration  of  the 
principal  of  a  trust  fund,  against  the  account  due  the  residuary  legatee 
thereof,  without  necessary  allegations  in  a  cross  petition  by  an  adverse 
party,  that  said  fund  should  be  charged  against  said  devisee,  is  radically 
erroneous 2^ 

Personal  allowance  to  be  made  to  wife  during  pendancy  of  suit  for 
divorce, — ^vol.  1,  169. 

ANSWER. 

Apepal  Bonds — ^Injunction  Bonds — ^Liability — Confessed — Failure  to   Answer. 

Same — ^Preliminary  Suits. 

The  entire   liability  being  confessed  by   failing  to   answer   the  allega-  . 
tion  charging  it,  there  was  no  necessity  for  preliminary  suits  on  the  ap- 
peal   and    injunction    bonds ^ 94 

Pleading — ^Time  of  Filing  Answer  and  Cross-Petition. 

A  pleading  filed  as  an  answer  and  cross-petition  after  the  final  decision 
of  the  AppeUate  Court,  and  before  the  mandate  had  been  entered  in  the 
circuit  court,  could  not  be  admitted  as  an  answer,  and  as  a  petition  for 
review,  it  is  premature  until  the  mandate  had  been  entered 548 

Cross-Petition — ^Waiver  of  Right  to  Question  Its  Legal  Form. 

An  answer  as  to  its  merits  to  a  cross -petition  (that  sets  up  a  cause  of 
action),  by  defendants,  without  having  demurred  or  moved  to  dismiss 
same,  is  held  to  be  a  waiver  of  any  subsequent  right  to  do  so.  It  must 
be  treated  as  part  of  the  whole  suit 354 

Default  Judgment— Pleading— 

A  subsequent  answer  and  cross -petition  after  default  judgment  rendered, 
to  be  presented  and  filed,  must  show  as  grounds  for  vacating  or  modifying 
judgment,  either  unavoidable  casulty  or  misfortune  which  had  prevented 
an  appearance  and  defense,  or  for  newly  discovered  material  evidence 
which  could  not  before  with  reasonable  diligence  have  been  discovered  and 

produced 179 

Before  judgment  can  be  rendered  on  an  answer,  it  must  be  made  a 
cross-petition, — ^vol.  1,  203. 

Pleadings— Judgment  for  Costs. 

The  answer  was  not  sufl&cient  to  escape  a  judgment  for  costs,  but  was  an 
sion  of  a  lot  belonging  to  the  plaintiffs,"  is  not  a  denial  that  she  was  in 
possession  in  fact,  but  only  that  her  possession  is  unlawful,  nor  construed 
as  a  plain  and  simple  denial  of  the  title  alleged  in  the  petition.  Nor 
does  a  denial  "that  she  keeps  plaintiff  out  of  his  rightful  property''  deny 
that  she  held  the  ground  nor  that  it  was  the  property  of  the  oo-plamtiff. 
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ANSWER— Ck)ntinued. 
The  answer  was  not  sufficient  to  escape  a  judgment  for  costs,  but  was  an 
admission  of  title  in  the  plaintiffs,  and  of  her  own  possession. 212 

Pleading— Answer,  Sufficient  as  a  Counter-CUim. 

An  answer,  though  deficient  in  not  stating  the  terms  of  a  contract, 
whether  written  or  oral,  where  it  substantially  alleges  fraudulent  mis- 
representation and  specified  damages  resulting  therefrom,  will  be  good 
as  a  counter-claim 312 

An  answer,  though  not  good  as  a  bar  to  an  action,  may  be  sufficient 
as  a  counter-claim, — vol.  1,  38. 

Pleadings— Offset— Counter  Claim— Issue  in  Bar. 

The  answer  of  the  defendant  was  not  an  offset  or  counterclaim,  but  pre- 
sented an  issue  in  bar,  which  by  the  provisions  of  the  Civil  Code,  stood 
denied  except  as  conferred  by  the  statements  of  the  petition.  124 

Pleading— Variance  Between  Allegations  and  Written  Contract. 

An  answer,  alleging  that  by  an  oral  stipulation  (inconsistent  with  the 
written  memorial  of  the  contract  sued  on),  the  sale  was  to  be  void  if  the 
owners  of  a  remainder  should  refuse  to  relinquish  their  interest,  without 
proof  of  fraud  or  mistake  in  the  written 'contract,  is  inadmissible. .  .506 

Demurrer— Allegations  in  an  Answer. 

The  allegations  in  an  answer,  forming  both  the  conclusions  of  the  law 
and  the  facts  in  the  case  are  demurrable 365 

Demurrer— Pleadings— Allegations  in  Answer  as  True. 

A  demurrer  to  an  answer  to  a  petition  that  alleges  the  acceptance 
by  plaintiff  of.  new  notes  with  security,  in  settlement  of  those  sued  on, 
and  which  were  secured  by  a  mortgage,  should  be  over-ruled  as  it  is  an 
admission  of  the  facts  as  alleged  in  the  answer 476 

Pleadings— When  Answer  of  One  Defendant  Not  the  Answer  of  All. 

The  joint  answer  of  all  defendants  to  an  action,  sufficient  as  a  plea  of 
duress  on  the  part  of  one  of  said  defendants,  does  not  present  that  defense 
as  a  bar  to  the  action  as  against  the  other  defendants  who  seek  to  avoid 
an  obligation  on  the  ground  of  a  false  representation  of  plaintiff  in  the 
procurement  of  their  signature  to  a  note 67 

Pleadings— Appearance. 

An  answer  signed  by  one  of  the  devisees  of  a  trust  fund,  reciting  that 
aU  three  devisees  were  respondents,  is  not  an  appearance  for  all 345 

Pleadings— Necessary  Parties  Alleged  to  Have  Been  Omitted. 

In  an  answer  to  a  foreclosure  suit,  in  which,  as  a  defense,  it  is  alleged 
that  other  parties  are  interested,  and  should  be  joined  as  defendants,  to 
be  a  good  defense  it  must  also  show  the  facts,  and  how  that  interest  occurs 
to  enable  the  court  to  determine  the  question 556 

Pleading— When  Not  Required  to  Be  Denied  Under  Oath— Written  Instru- 
ments Filed. 

When  in  an  answer  a  receipt  is  refererd  to  as  having  been  duly  signed 
by  the  plaintM,  it  must  be  filed  with  the  pleadings  in  order  to  require  the 
plaintiff  to  a  denial  of  same  under  oath.     The  averment  in  the  answer 

that  it  was  executed,  is  not  sufficient 604 

Facts  not  alleged  in  the  answer,  that  are  in  the  pleadings,  need  not 
be  denied, — vol.  1,  389. 

Pleading— Set-offs. 

An  answer  setting  up  a  set-off  for  "services  rendered,  cash  advanced, 
loaned,  etc.,"  cannot  be  held  good  for  an  item  in  the  account  "for  board  of 
negro  boys."  The  "etc"  cannot  be  regarded  as  an  allegation  to  any- 
thhig    597 

Pleading— Sufficiency. 

An  answer,  purporting  to  be  a  counter-claim  and  set-off  which  fails  to 
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ANSWER— CJontinued. 
specifically  deny  the  allegations  of  the  hill»  hdd,  not  to  be  sufficient  to 

avoid  a  judgment  theretofore  rendered  by  default 542 

Same. 

It  is  not  error  to  refuse  the  filing  of  an  answer  to  a  petition,  at  the 
succeeding  term  of  the  court,  at  which  judgment  by  default  had  been 
rendered 542 

When  allegations  in  answer  sufficient  to  put  plaintiff  on  his  proof  as 
to  statements  in  petition, — ^vol.  1,  94. 

An  answer  that  neither  alleges  delivery,  nor  legal  excuse  for  the  failure, 
is  not  a  bar  to  the  action, — vol.  1,  635. 

When  an  answer  is  tendered,  after  being  lodged  for  record,  omission  to 
note  the  filing,  regarded  as  waived, — vol.  1,  203. 

Slight  variation  in  answer  not  taken  as  traversing  the  distinctive  allega- 
tions of  petition, — ^vol.  1,  635. 

Burden  of  proving  allegations  in  an  answer  of  a  partial  defense  as  to 
excessive  interest,  devolves  on  defendant, — ^vol.  1,  103. 

Error  in  submitting  case  before  process  served  or  confession  taken, 
does  not  prevent  filing  answer  any  time  before  case  stood  for  trial, — 
vol.  1,  230. 

ANTENUPTIAL  CONTRACT. 

The  written  consent  of  the  husband  to  the  use  of  the  wife's  property, 
made  at  the  date  of  marriage,  and  attached  to  and  recorded  with  the  wife's 

will,  held  to^  be  an  ante-nuptial  contract 466 

Agreement  by  husband  that  wife  shall  have  full  control  of  her  personalty, 
vests  her  with  full  title  after  marriage,  and  at  her  death  go  to  her  per- 
sonal representative, — ^vol.  1,  600. 

Same — ^As  to  agreement  that  estates  should  be  kept  separate, — ^vol.  1,  359. 

Will  not  relieve  husband  of  duty  to  furnish  medical  attention  and  pay 
burial  expenses  of  wife, — ^vol.  1,  59. 

APPEAL  AND   ERROR. 
Appearance  in  Appellate  Court— Waiver  of  Errors. 

The  appearance  before  the  appellate  court  by  brief,  of  an  administrator, 
and  as  to  whom  no  appeal  had  been  taken  nor  bond  executed,  will  cure  any 
defects  in  errors  or  irergularities,  against  which  he  cannot  complain. ..  .540 
Pleading— Duties  of  Circuit  Clerk  in  Making  Transcript  of  Recoid. 

It  is  the  duty  of  an  appellant,  in  order  to  get  a  review  by  the  appellate 
court,  to  file  exceptions  to  the  ruling  of  the  court  below  in  refusing  to  per- 
mit the  filing  of  an  amended  answer,  and  then  present  and  file  a  bill  of 
exceptions  making  the  rejected  amended  answer  a  part  thereof,  and  incor- 
porating them  in  the  record.  It  is  no  part  of  the  official  duty  of  the  clerk 
to  state  that  the  rejected  pleadings  are  the  same  that  he  copie«,  and  Uie 
appellate  court  cannot  upon  that  unofficial  statement  sa  treat  them.  . .  .51 
Amended  Answer— Not  Permitted  to  Be  Filed— Bill  of  Exception. 

Where  the  lower  court  erred  in  not  permitting  the  amended  pleading  to 
be  filed,  the  error  is  not  available  in  the  appellate  court,  as  it  was  not 
made  part  of  the  record  by  a  bill  of  exceptions  or  order  of  the  court 

identifying  it 222 

Defective  Pleadings  in  Court  Below. 

However  defective  a  petition  may  be,  after  issue  joined  in  the  court  be- 
low, no  demurrer  having  been  filed  to  correct  the  errors  of  pleading,  it  is 
too  late  to  object  for  the  first  time  in  the  appellate  court,  to  the  defects, 

especially  as  no  motion  was  made  for  a  new  trial 271 

Commissioner's  Report — ^Judgment  of  Court. 

Where  a  commissioner  finds  against  a  defendant,  contrary  to  the  rules 
given  by  the  trial  judge  in  referring  matters  to  the  commissioner  for  an 
equilization  among  heirs,  such  part  of  the  oommisisoner's  report,  as  is 
violative  af  the  judgment  of  the  presiding  judge,  will  be  set  aside  by  the 
appellate  court,  on  the  face  of  the  pleatUngs.  , .  .30 
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APPEAL  AND  ERROR— CJontinued. 
Appeals— Cross  Appeala 

A  party  has  no  right  to  a  cross-appeal  where  there  has  been  no  appeal 

from  the  judgment  in  his  favor 103 

Bill  of  Ezceptions-^Time  to  File. 

A  bill  of  exception  filed  at  a  subsequent  term  of  the  court  with  an  order 

extending  the  time,  will  not  be  considered  by  the  Court  of  Appals 181 

Bill  of  Exceptions,  Filed  at  Spedal  Term,  Without  Objection. 

Objections  not  made  to  the  filing  of  a  bill  of  exceptions  at  a  special  term 
of  the  lower  court,  cannot  be  nmde  for  the  first  time  in  the  Court  of 

Appeals   223 

Failure  to  except  to  sustaining  of  exceptions  to  evidence  by  lower  court, 
not  subject  to  revision  by  Appellate  Court, — ^vol.  1,  134. 

Where  no  exceptions  found  in  record,  considered  as  waived,  on  appeal, — 
vol.  1,  76. 

Same — ^As  to  illegal  order  suspending  license  to  sell  spirituous  liquors, — 
vol.  1,  872. 

Same— As  to  evidence  introduced  on  the  trial  and  not  objected  to, — 
VOL  1,  172. 

A  defendant,  advised  of  material  evidence  to  him,  who  makes  no  effort 
to  produce  same,  is  guilty  of  gross  laches,  and  it  will  not  avail  him  for  re- 
versal on  appeal, — voL  1,  190. 
Exceptions. 

Where  the  record  does  not  show  exceptions  to  the  giving  or  lef using  of 

instructions  below,  the  Appellate  Court  cannot  revise  it 62 

Errors  by  Trial  Court. 

ihrorrs  by  the  trial  court  cannot  be  available  in  the  Appellate  Court,  un- 
less excepted  to  as  allowed  by  section  275,  Criminal  Code.  20*3 

Minor — ^Failure  to  Appoint  Guardian. 

It  is  reverfeibie  error  to  render  a  judgment  against  a  minor  without  hav- 
ing a  guardian  appointed  to  defend  for  him 204 

Criminal  Code— New  Trial— Refusal  to  Grant. 

Under  section  349,  Criminal  Code,  it  is  provided  that  an  error  in  granting 
or  refusing  a  new  trial  shall  not  be  cause  for  reversaL  Under  these  pro- 
visions it  is  obvious  that  the  sufi&ciency  of  the  evidence  to  sustain  a 
charge  in  an  indictment,  cannot  be  enquired  into  by  the  Appellate  Court, 

nor  the  judgment  reversed  on  that  ground 251 

Juxisdiction — ^Dissolving  of  an  Injunction  Without  Final  Judgment 

The  Court  of  Appeals'  jurisdiction  extends  only  to  the  final  order  and 
judgments  of  inferior  courts  and  cannot  assume  jurisdiction  of  an  order 

dissolving  an  injunction  without  a  final  judgment  in  the  action 170 

Appeal  from  quarterly  court,  and  voluntary  discontinuance, — vol.  1,  213. 
Errors  in  instructions,  not  considered,  when  bill  of  exceptions  fails  to 
show  all  are  contained  therein, — ^vol.  1,  316. 
Clerical  Misprision. 

A  judgment  will  not  be  reversed  for  a  clerical  misprision,  until  the  ob- 
jection has  been  presented  and  acted  on  by  the  court  rendering  the  judg- 
ment  217 

Appeals— Limitations— Judgment  Presumed  to  Be  Rendered  on  Last  Day  of 
Term— Extension  of  Term. 

It  may  be  presumed  that  a  judgment  was  rendered  on  the  last  day  of 
the  term,  where  there  is  nothing  to  the  contrary.  The  burden  is  on  the 
appellant  to  show  that  the  term  fixed  by  law  was  extended 153 

Record  Incomplete. 

Where  the  record  of  a  former  suit  between  the  same  litigants  is  not 
copied  in  the  record  to  the  Appellate  Court,  it  cannot  avoid  as  grounds  for 
an  objection  insisted  on  for  the  appellant  that  the  causo  of  action  was 

barred  by  a  previous  judgment 5% 

Appeal  by  One  of  the  Parties— Effect  of  Reversal  of  Judgment. 

Although  only  one  of  a  number  of  parties  against  whom  a  judgment  has 
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APPEAL  AND  ERROR— Continued, 
been  rendered,   appeal,  the  case   will  be  reversed   in  its   entirety  if  the 

controversy   cannot   be  rightfully   adjusted  without  it 49 

Final  Ordei—Filing  Away—Motion  to  Reinstate. 

An  order  directing  that  a  case  be  filed   is  not  final  and  an   order  of 
the  court  over-ruling  a  motion  to  reinstate  the  case  on  the  docket  is  not  a 
judgment  dismissing  the  action  from  which  an  appeal  may  be  prosecuted..28 
Action  of  Trespaaa— Judgment — ^Damages  Assessed  by  Jury. 

Such  a  judgment  can  only  be  corrected  on  appeal  from  the  justice  court 
to  the  proper  tribunal,  and  not  by  objection  in  the  Court  of  Appeals,  that 

judgment    was    void 569 

A  decree  of  the  chancellor,  leaving  a  judgment  open  to  a  contingency,  is 
not  such  a  final  judgment  as  wiU  give  the  Apepllate  Court  jurisdiction, — 
vol.  1,  617. 
Injunction — Reversal   of  Judgment — ^Effect. 

The  judgment  of  the  court  of  appeals  reversing  a  judgment  perpet- 
uating an  injunction  and  remanding  the  case  for  only  an  assessment,  etc., 

had  the  legal  effect  to  disolve   the   injunction.    93 

Nonresident—Judgment — ^AfELimance. 

A  judgment  against  a  non-resident,  constructively  summoned,  can  not 

be   affirmed  unless   by   appeal 33 

New  Trial — ^Requirements  in  Motion  for. 

The  provisions  in  Sec.  372  Civ.  Code,  as  to  applications  for  a  new  trial 
by  motion,  etc.,  requires,  all  errors,  which  the  party  complaining,  deems 
to  have  been  committed  prejudicial  to  him  in  the  progress  of  the  trial, 
must  be  presented  in  writing  as  grounds  for  a  new  trial,  in  order  to 
direct  the  attention  of  the  Appellate  Court  to  the  alleged  errors,  for 
correction.     The  mere  objection  to  the  introduction  of  testimony  dunng 

the  trial,  is  not  sufficient 451 

In   a  prosecution   for   misdemeanor,   record   must   be   lodged   in   clerks 
office  of  Appellate  Court  60  days  after  judgment, — ^vol.  1,  445. 
Motion  to  Dismiss  Appeal — ^Waiver. 

Pending  action  on  a  motion  to  dismiss  an  appeal,  the  filing  of  a  brief 
by  appellee  on  the  merits  of  the  case  does  not  constitute  a  waiver  of 
the  motion;  the  filing  of  the  brief  and  motion  to  dismiss  were  simultan- 
eous   and    intended   to    operate    alternately 63 

Continuance  of  Cause. 

The  question  of  whether  in  a  joint  suit  against  executors,  and  the 
same  parties  as  individuals,  the  court  below  should  dismiss  the  cause 
as  against  them  as  executors,  cannot  be  raised  in  the  AppeUate  Court 
on   appeal    by    them    in    their    individual    capacity,    no    judgment    having 

been  rendered  against  them  as  executors  l)elow 572 

Marshal's  Bond— Mistake  in  Execution— Default  Judgment 

On  appeal  from  a  judgment  by  default  as  to  the  validity  of  a  mar- 
shal's   bond    reciting    that    ''David    Webb    as    Marshal"    and    others    as 
''sureties  do  hereby  covenant  that  the  said,  etc.,"  an  objection  as  to  this 
informality  is  not  available  for  the  first  time  in  the  Appellate  Court.  . . .  588 
Depositions — ^Exceptions   to — ^Waiver. 

After  exceptions  to  depositions  have  sustained,  the  depositions  with- 
drawn, and  then  by  agreement  of  the  parties,  the  plaintiff  is  permitted 
to  read  the  depositions  upon  the  trial  of  the  cause,  the  objections  are 
thereby   waived,   and   cannot  be   available   for   reversal   in   the   Court   of 

Appeals 671 

Where  issue  has  been  joined  and  a  trial  had,  irregularity  of  the  plead- 
ings will  not  avail  on  appeal, — ^vol.  1,  395. 

Same — ^As  to  ruling  of  the  court  in  rejecting  depositions  of  a  witness, 
though  erroneous, — vol.  1,  42. 
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APPEARANCE. 
Appeal  and  Error  in  Appellate  Conrt— Waiver  of  Errors. 

The  appearance  before  the  Appellate  Court  by  brief,  of  an  adminiatra- 
tor,  and  as  to  whom  no  appeal  had  been  taken  nor  bond  executed,  will 
cure  any  defects  in  errors  or  irregularities,  against  which  he  cannot 
complain • 549 

Exceptions  to  Commissioner's  Report  Regarded  as  Sufficient — Service. 

The  filing  of  exceptions  to  a  master  commissioner's  report,  by  an  admin- 
istrator, who  had  not  been  served  with  process  to  the  suit  is  held  to  be 

a  sufficient  appearance 306 

Attaehment— Non-residoits— Want    of   Authority   to   Enter  Appearance    by 

Attorney — ^How  Made  Known. 

It  will  not  be  judicially  presumed  that  an  attorney  had  no  authority 
to  enter  an  appearance  for  a  defendant,  but  if  he  should  do  so  without 
such  an  authority  the  whole  judgment  would  be  void;  this  can  only  be 
shown  by  a  direct  proceeding  for  that  purpose 161 

The  appearance  of  a  minor,  defendant,  cannot  be  entered  by  attorney, — 
vol.  1,  520. 

Summons-^onstmctive  Service— Failure  to   Execute   Bond— Appearance  in 

Court  of  Appeals  Cures  Defect. 

The  appearance  of  a  defendant  in  the  Court  of  Appeals  cures  a  defect 
of  the  failure  to  execute  bond  in  the  court  below  by  an  appellant  in  a 
suit  on  a  note.   , 261 

A  bail  bond  stipulating  for  the  appearance  of  defendant  at  any  other 
than  the  next  term  after  its  execution,  void, — vol.  1,  451. 
Judgment  at  Same  Term  Answer  Filed,  without  Citation  or  Appearance. 

It  is  error  to  render  judgment  against  a  defendant  on  a  cross  peti- 
tion, during  the  same  term  it  was  filed,  without  citation  or  appearance, 

or  a  waiver  of  it  not  appearing  in  the  record 663 

Findings— Answer. 

An  answer  signed  by  one  of  the  devisees  of  a  trust  fund,  reciting  that 

all  three  devisees  were  respondents,  is  not  an  appearance  for  all 345 

Notice  of  Meeting  of  Processioner. 

The  appearance  and  entering  of  objections  to  some  of  the  acts  of  the 
prooessioners,  is  held  to  waive  formal  notice  of  the  time  and  place  of 
their  meeting 260 

By  an  appeal  from  a  judgment  rendered  on  constructive  service  of 
process,  appearance  is  entered, — vol.  1,  *128. 

APPRAISAL. 
Exemption — ^Widow   without   Children — ^Failure   to    Demand — ^Administrators 
Duty. 

A  widow,  who  has  no  children  left  by  her  deceased  husband,  is  entitled 
to  her  exemption .  and  the  fact  that  she  failed  to  demand  said  exemption 
when  the  appraisment  was  made,  did  not  release  the  administrator  from 
his  responsibility  incurred  by  taking  and  selling  the  property,  it  being 
his  duty  to  cause  the  exempt  articles  to  be  set  apart  to  her 461 

ARBITRATION  AND  AWARD. 
Evidence— Arbitrators  Award  Competent  Testimony. 

In  a  suit  between  two  claimants  for  land,  where  the  vendor,  under 
whom  plaintiffs  claim,  accepted  a  deed  to  and  asserted  title  to  the  land, 
recognizing  the  boundary  as  fixed  by  arbitrators,  such  an  award  is  held 

to  he  competent  evidence  to  establish  title 578 

Attorney  and  Client— Right  of  Counsd  to  Submit  Cause  for  Adjudication* 
Although  an  attorney  is  nof;  empowered  by  his  general  authority,  as 
such  to  bind  his  client  in  a  submission  of  his  cause  to  arbitration,  yet 
if  he  does  so  under  special  authority  or  where  in  doing  so  his  action  is 
ratified  and  adopted  by  his  clients,  the  award,  if  otherwise  valid,  may 
be  enforced. 118 
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ARBITRATION  AND  AWARD— Continued. 
Affinnance  or  Decision  by  Circuit  Court. 

An  award  made  by  arbitrators,  not  named  by  the  court  but  to  be 
choeen  by  the  parties  litigant,  is  valid  and  binding,  where  the  record 
shows  who  were  chosen  arbitrators,  that  they  were  all  sworn,  that  the 
award  was  made  and  signed  by  one  of  them  and  the  umpire,  and  that 
copies  were  furnished  to  each  party,  and  where  the  parties,  with  their 
witnesses  and  counsel  appeared  before  the  board  on  the  day  set  for  the 
hearing,  and  all  fully  heard 247 

An  appeal  from  the  award  of  arbitrators  is  an  acceptance  of  notice 
of  the  arbitration, — ^vol.  1,  184. 

Informality  in  the  oath  administered  to  arbitrators  not  sufficient  to 
set  aside  award, — ^vol.  1,  349. 

ASSIGNMENT. 
Promissory  Note — Diligence — ^Insolvency. 

The  faUure  to  issue  an  execution  for  ten  days  after  it  might  have 
been  done,  is  such  want  of  diligence  as  will  exonorate  the  assignor; 
and  the  proof  of  insolvency,  when  the  execution  was  delivered  to  the 
sheriff,  cannot  dispense  with  diligence  in  issuing  it.' 302 

Assignment  of  claims  in  hands  of  attorney  for  collection, — vol.   1,  214. 
Title  Bond— Warranty  of  Title.  . 

An  alignment  of  a  bond  for  a  conveyance  of  land  does  not  import  a 
warranty  of  the  title 222 

Right  to  recover  damages  for  loss  of  goods  by  carrier  may  be  assigned, — 
vol.  1,  133. 
Promissory  Notes-rNotice — Set  Off. 

Where  a  promissory  note  has  been  assigned  without  the  knowledge  of 
the  payee,  he  is  entitled  to  a  set  off  against  the  same  to  the  amount 

he  had  paid  the  assignor  before  he  knew  of  the  assignment 121 

Notes—Credits— Attitude  of  Assign. 

Where  two  notes  are  due,  one  only  of  which  has  been  assigned,  the 
court  will  apply  credits  to  the  unassigned  note,  but  not  so  when  the 
unassigned  note  is  not  due 300 

Assignment  without  recourse   presumed   to   warrant   that   it   is   a   legal 
binding  obligation  on  the  obligor,  but  not  required  to  refund  considera- 
tion should  obligor  prove  insolvent, — vol.   1,  279. 
Lands  and  Conveyances — Original  Survey — Fraudulent  Conveyance. 

An  assignment  of  an  original  survey  to  a  large  tract  of  land,  on  a  copy 
of  the  original,  was  made  and  afterwards  the  lands  were  patented  to 
the  assignor.  The  assignment  was  without  consideration  and  at  a  time 
when  the  assignor  was  seeking  to  absolve  himself  of  a  Urge  obligation  on 
a  bond  of  a  defaulting  sheriff.  Held,  to  be  a  fraudulent  transfer  of  title, 
though  the  assignee  acquired  possession  of  the  lands  after  the  death  of 
the  assignor 342 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

A  sale  to  operate  as  an  assignment,  must  be  to  prefer  a  creditor  and 
the  vendor  was  insolvent, — vol.  1,  392-329. 

An  assignment  need  not  be  written  in  any  technical  form  nor  particular 
phraseology, — ^vol.  1,  533. 

Surrender  of  land  to  sheriff  for  sale,  on  return  of  execution,  nulla  bona, 
not  an  assignment,— ^vol.  1,  611. 

Transfer  of  purchase  money  notes  for  sale  of  land  in  contemplation  of 
insolvency,  and  to  prefer  a  creditor,  is  aa  assignment, — ^vol.   1,  546. 
Proof  of  Insolvency  of  Debtor — Bstoppd. 

In  the  absence  of  proof  of  ths  insolvency  of  a  debtor,  but  that  the 
evidence  conduces  to  show  that  all  personal  property,  assigned  for  the 
benefit  of  creditor,  was  ample  to  liquidate  all  claims,  the  creditors  will 
be  estopped  from  further  action  to  set  aside  conveyances  of  real  estate 
as    fraudulent 541 
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Assigmnent— Benefit  of  Creditor—Wife's  Dower. 

The  wife  is  entitled  to  dower  in  tiie  real  estate  of  her  hushand  assigned 

for  the  benefit  of  creditors 101 

Laches— Trustee. 

Where  one  assigns  all  chattels,  choses  in  actions,  etc.,  for  the  benefit 
of  his  creditors,  and  the  trustee  appointed,  fails  to  act,  and  the  assignor 
permitted  to  control,   consume   or  squander  the  assets,   the  creditors   are 

held  to  be  guilty  of  laches 541 

Deed  of  Trust. 

The  deed  of  trust  made  by  defendant  to  one  Baird,  as  trustee,  for  the 
use  of  his  creditors,  vested  them  with  rights  which  did  not  depend  on  the 

trustee  executing  bond  and  taking  the  oath  prescribed  by  law 116 

Duty  and  Liability  of  Trustee. 

Where  a  trustee  prevents  the  consummation  of  a  judicial  sale  of  trust 
property  by  asserting  an  unfounded  claim  against  it,  and  the  property 
is  therefore  resold,  he  will  be  held  responsible  to  the  creditors  for  the 
difference  in  the  price  which  it  brought  at  the  last  sale  and  the  amount 

bid  at  the  first  sale 398 

A  trustee  has  no  right  to  purchase  trust  property  at  a  judicial  sale 
and  pay  for  same  out  of  trust  funds,  unless  authorized  by  the  creditors.  .lb. 

ATTACHMENT. 

An  attachment  without  the  prescribed  affidavit  will  be  dischaiged, — 
vol.  1,  466. 

Cannot  be   sustained,   where   creditor  had   actual '  notice   of   assignment 
before  his  suit, — ^vol.   1,  633. 
Non-residents — ^Want  of  Authority  to  Enter  Appearance  by  Attorney — How 

Made  Known. 

It  will  not  be  judicially  presumed  that  an  attorney  had  no  authority 
to  enter  an  appearance  for  a  defendant,  but  if  he  should  do  so  without 
such  an  authority  the  whole  judgment  would  be  void;  this  can  only  be 
shown  by  a  direct  proceeding  for  that  purpose 161 

Bond  must  be  executed,  for  restoration  of  the  property,  before  an 
attachment  can  be  issued, — ^vol.  1,  299. 

A  party  in  contempt,  should  be  summoned  on  a  rule  to  appear  before 
an  attachment  is  issued, — vol.  1,8. 
Fraudulent  Conveyance— Preferred  Creditors. 

Where  the  evidence  conduces  to  prove  the  fraudulent  transfer  of  prop- 
erty for  the  purpose  of  preferring  creditors,  and  the  willful  appropriation 
of  the  assets  of  a  defendant  to  his  own  personal  use,  at  a  time  when 
he  was  fully  aware  of  his  insolvency,  it  will  justify  an  attachment  by 
the  creditors  and  the  decree  of  the  ch&ncellor  setting  aside  such  fraudu- 
lent transfers  of  property  by  defendant,  will  not  be  disturbed 208 

Grounds  for— Bill  of  Sale — Fraudulent  Intent  to  Prefer  Creditors. 

M.  Onanpelt,  having  agreed  to  mortgage  certain  property  to  Hodge, 
his  creditor,  as  collateral  security,  shortly  thereafter,  by  bill  of  sale, 
transferred  all  his  property  to  one  Kugler,  but  possession  not  actually 
having  been  delivered.  All  done  in  seeming  contemplation  of  his  removfU 
from  the  state.  Held,  to  be  sufficient  to  sustain  attachment  by  the 
creditor,   Hodge 239 

Grounds  of  attachment  set  forth  in  verified  petition  do  not  have  to 
be  stated  and  verified   in  a  separate   affidavit, — ^vol.    1,  676. 

Departure  from  the  state  and  concealment  of  himself  to  avoid  summons 
sufficient  grounds  for  attachment, — vol.  1,  576-299. 

The   concealment    involves   the   intention   of   the   debtor, — vol.    1,   576, 

Deed  lodged   for  record  before   attachment   issued,   and   not   assailed   as 
fraudulent  or  voluntary, — ^vol.  1,  444. 
Successful  Claimant--€ost8. 

In  an  attachment  suit,  where  a  claimant  is  successful  in  sustaining  his 
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claim  to  part  of  the  property,  it  is  error  to  adjudge  the  eosts  of  the  suit 
against  him,  though  the  attachment  be  sustained  in  all  other  particu- 
lars  238 

Estoppel— Parties  to  Suit — Sales  Under. 

Parties  to  an  attachment  suit,  where  personal  property  is  sold  there- 
under, are  estppped  from  setting  up  an  adverse  title  inconsistent  with  said 

adjudication  which  is  binding  upon  them  until  reversed 372 

CTeditors  Right  to  Proceeds  of  Insurance  Policy. 

A  creditor,  as  vendor  of  the  insured  property  of  one  of  whom  the 
policy  had  been  assigned,  has  a  right  to  attach  the  liability  of  the  Insur- 
ance  Company   to   the  assignee 546 

Wife    entitled    to    exempt    property    of    husband,    in    attachment    pro- 
ceedings,— vol.  1,  299. 
Lien — Return  by  Clerk  to  Wrong  Court. 

Lewis  &  Co.,  having  their  execution  returned,  no  property  found,  filed 
their  petition  in  equity  and  by  attachment,  enjoined  the  payment  to 
-  their  debtor  of  moneys  due  by  Hancock  &  Co.  The  clerk  made  the 
return  to  the  March  called  special  term  of  court,  instead  of  the  regular 
June  term.  This  process  was  returned  executed  by  the  sheriff  April  25, 
and  subsequently  the  debtor  was  proceeded  against  as  a  non-resident; 
Held,  that  a  lien  was  created  by  the  attachment,  prior  to  other  creditors, 
whose  liens  were  filed  subsequent  to  the  filing  by  Lewis  &  Co 583 

An  attachment  by  a  creditor  of  the  distributee,  before  allottment, 
would  have  a  prior  lien, — vil.  1,  474. 

On  a  lien  for  rent,  produce  of  farm  or  other  personal  property  liable, — 
vol.  1,  466. 
Improper  Levy  no  Defense  to  Action. 

An  improper  levy  by  the  sheriff  on  realty  owned  by  a  defendant  in- 
stead of  on  his  personal  property,  is  no  defense  to  an  attachment  suit. 
The  remedy  of  the  party  aggrieved  is  against  the  sheriff  for  making  an 

improper    levy 252 

Levy — Priority  of  Liens. 

When  the   sheriff  levies  attachments,  first  coming  to   his   hands,   on   a 
reasonable   amount   of  property,  the   levy   of   subsequent   attachments   on 
other  property  will  give  those  a  prior  lien  over  the  first  attachments.  . .  161 
Necessary  Affidavit. 

It  is  error  to  sustain  an  attachment  levied  on  a  non-resident's  real 
estate  in  the  absence  of  an  affidavit  to  the  effect  that  the  defendant 
has  no  personal  property  in  this  State  or  not  enough  thereof  to  satisfy 

plaintiff's    claim 112 

Answer — ^Petition — Pleading. 

After  issue  made  and  trial  begun  upon  the  merits  of  a  case,  it  is  too 
late  for  an  objection  to  the  petition  or  attachment  for  want  of  verifica- 
tion  183 

Any  one  claiming  attached  property,  may  by  petition  be  made  a  party, — 
vol.   1,   164. 

But  not  so  where  case  has  been  dismissed, — vol.  1,  164. 

Surety  on  attachment  bond  not  liable  where  attachment  was  against 
a  firm  on  the  firms  debt,  though  dismissed  as  to  one  member.  Creditors 
can  look  to  the  partnership  firm,  or  to  each  member  for  their  debt. — vol. 
1,  195. 

A  debtor  in  an  attachment  suit  on  an  assigned  debt,  is  entitled  to  a  set- 
off for  a  claim  due  him  by  the  assignee, — vol.  1,  611. 

ATTORNEY  AND  CLIENT. 

An  administrator  not  entitled  to  employ  counsel  at  the  expense  of  the. 
estate,  to  set  up  his  personal  claim, — vol.   1,  59. 

48 
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Arbitration  and  Award— Right   of   Counsel  to   Submit   Cause  for  Adjudi- 
cation. 

Although  an  attorney  is  not  empowered  by  his  general  authority,  as 
such  to  bind  his  client  in  a  submission  of  his  cause  to  arbitration,  yet 
if  he  does  so  under  special  authority  or  where  in  doing  so  his  action  is 
ratified  and  adopted  by  his  clients,  the  award,  if  otherwise  valid,  may 

be  enforced 118 

Relation— Dealings-^onstructiye    Fraud— Burden    of    Proof— Petition    Need 

Not  Allege  Fraud. 

The  law  not  only  watches  over  the  transactions  between  attorney 
and  client,  but  it  often  interposes  to  declare  such  transactions  void.  On 
the  other  hand,  dealings  between  them  are  not  necessarily  void,  but  the 
burden  of  establishing  perfect  fairness,  adequacy  and  equity  is  thrown 
upon  the  attorney  and  it  is  not  necessary  for  the  client  to  allege  in  his 

petition  that  the  transaction  was  fraudulent 40 

Laches — ^Duty  of  Client  to  Look  After  His  Cause  of  Action. 

It  is  the  duty  of  a  defendant  to  inform  the  court  of  the  illness  of  his 
attorneys,  where  such  facts  are  within  his  own  knowledge,  and  to  be 
present  in  court  in  person  to  see  that  no  advantage  was  taken  of  him. 
And  in  the  face  of  such  facts  a  petitioner  will  not  be  acquitted  of  cul- 
pable negligence,  or  indifference  and  inattention  to  his  interests 59 

An  attorneys  statement,  made   in   the  absence  of  his  client,  not   com- 
petent evidence  against  client, — vol.  1,  169. 
Attachment — Garnishment — ^Allowance  for  Attorneys  Fee. 

No  attorneys  fee  can  be  adjudged  against  a  garnishee,  who,  in  order  to 
protect  their  interest,   petitions   the  court  to  cause   all  creditors   seeking 

attachments,  to  interplead  in  any  one  action  agains.  them 583 

Attorneys  Fee— Two  Causes  in  One  Petition. 

Where  two  causes  of  action  are  joined  in  one  petition,  only  one  attorney 
fee  can  be  taxed  against  the  defendant 211 

Attorneys  Fee — Defeated  Party. 

The  appellant  being  defeated  in  the  action,  was  liable  for  legal  cost 
but  beyond  that  he  ought  not  to  be  made  to  contribute  to  the  payment 
of  the  fees  of  his  adversary's  counsel 109 

Attorney  fee  cannot  be  recovered  in  a  suit  on  su'>ersedeas  bond, — vol. 
1,  347. 

An  attorney  is  intitled  to  compensation  from  any  one  of  the  signers  of 
a  petition  to  defeat  a  large  subscription  to  a  railroad  through  their 
county, — vol.  1,  421. 

The  court  will  not  assume  champerty  in  a  contract  for  a  retainer,  nor 
infer  it  without  strong  proof, — vol.  1,  388. 
Continuance  of  Cause — Withdrawal  of  Attorney  from  the  Case. 

Jpon  calling  of  a  cause,  for  trial,  if  counsel  withdraws  and  ha?  his 
name  striken  from  it,  it  is  the  duty  of  the  court  to  continue  the  action 
and  award  a  rule  against  plaintiff  to  prosecute  his  suit.  A  delay  for 
such  rule  can  rarely  produce  injury  when  to  give  judgment  immediately 
upon  withdrawal  of  counsel,  is  fraught  '  ith  great  danger  to  the  client.    597 

The  failure  of  counsel  to  put  in  a  defense,  and  no  allegation  of  unavoid- 
able prevention,  by  attorney  or  client,  will  not  warrant  a  reversal, — vol. 
1,  90. 

Negligence  of  counsel  not  grounds  for  new  trial, — vol.  1,  68. 

Excessive  Fee  in  Divoce  Proceedings. 

Though  the  evidence  may  show  the  services  of  attorneys  for  the 
wife,  in  divorce  proceedings,  to  be  worth  $300,  in  the  absence  of  evidence 
as  to  the  ability  of  the  husband  to  make  such  a  payment  in  that  the 
estate  is  not  ample,  the  court  will  not  reverse  the  court  below  for  an 
allowance  of  only  $150 633 

In  a  suit  for  divorce,  wife  entitled  to  reasonable  compensation  for 
attorneys  fe^s, — vol.  1,  632. 
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In  subsequent  suit  by  husband,  wife  is  restricted  to  compensation  for 
seryices  in  that  suit  only, — vol.  1,  632. 

In  a  joint  action,  an  attorney  cannot  represent  the  plaintiff  in  some, 
and  defendant  in  others, — ^vol.  1,  518. 

Attorney  must  be  appointed  for  non-resident,  constructively  summoned 
00  days  before  judgment  can  be  rendered  against  him, — vol.  1,  837. 

BAIL. 

A  bail  bond,  stipulating  for  the  appearance  of  a  defendant  at  any 
other  term,  than  the  next  after  its  execution,  is  void, — ^vol.  1,  451. 

A  forfeiture  is  adjudged,  and  surety  summoned  to  apepar  at  next 
term  of  Circuit  Court,  and  before  the  term  all  criminal  cases  are  trans- 
ferred to  a  Ciminal  Court.  Held,  that  Criminal  Court  would  have  no 
jui^sdiction, — vol.  1,  573. 

A  defendant,  prevented  by  military  power  from  appearing  before  an 
adjudged  forfeiture,  presents  a  good  defense, — vol.  1,  452. 

BAILMENTS. 

Contract — Assumption  by  Bailee  of  Debts  due  Steamboat. 

A  contract  by  a  bailee  to  become  responsible  for  all  the  existing  debts 
of  a  steamboat,  the  use  of  which  had  been  transferred  to  him,  is  held 
to  be  an  obligation  only  to  pay  such  debts  and  liabilities  as  were  loans 
on  the  boat  for  their  payment,  and  not  for  such  debts  as  had  been  con- 
tracted by  former  bailees  for  speculation 389 

Custom  Must  be  Certain  and  Reasonable. 

To  make  a  custom  and  usage  a  bona  fide  one,  it  is  a  pre-requisite 
that  the  custom  was  certain,  and  that  it  was  a  reasonable  one.  And 
of  the  latter,  where  parties  would  charter  a  steamboat,  they  could  pur- 
chase articles  to  transport  on  it  more  valuable  than  the  boat  itself, 
and  if  it  should  be  liable  for  the  price,  the  property  of  the  owner  could 
be  incumbered  and  put  to  hazard,  by  the  reckless  conduct  of  an  insolvent- 
bailee.    . . .  i 390 

BAR  TO  ACTION. 

Failure  to  except  to  a  commissioners  report  though  not  confirmed,  hut 
filed,  held  to  be  a  bar  to  a  subsequent  action, — vol.  1,  440. 

An  allegation  in  an  answer  that  the  plaintiff  was  not  of  age  when 
suit  was  filed,  was  a  denial  of  the  right  and  a  bar  to  the  action, — vol. 
1,  224. 

BEgUEST. 

Wills — Construction — Second  Bequest— Codicil — Revocation. 

A  bequest  to  a  brother  of  $5,000  to  be  given  by  him  to  some  charitable 
purpose,  and  a  codicil  which  gives  to  said  brother  one-eighth  of  the  entire 
estate,  examined  and  held  not  to  be  inconsistent  in  that  both  payments 
should  be  made  out  of  the  estate 504 

One  of  the  beneficiaries  under  a  will,  may  dispose  of  his  share  to  the 
other  legatees  by  gift,  to  the  exclusion  of  the  husband  of  their  deceased 
sister, — vol.  1,  208. 

BETTING. 

Not  a  penal  offense  to  bet  a  certain  person  will  not  be  elected  to  office, 
unless  he  be  a  candidate,  is  voted  for  or  expected  to  be  a  candidate, — vol. 
1,  243. 
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Decretal  Sales — ^Extorting  Money  by  Threatening  to  Open  Bidding — Fraudu- 
lent Representations. 

At  a  decretal  sale  in  the  city  of  Louisville,  where  the  land  was  sold 
to  Geo.  W.  Bay  less,  for  $9,175,  whereupon  one  Arthur  Peter  threatened 
that  unless  he  was  paid  $500,  by  Bayless  be  would  reopen  the  sale  and 
bid  in  the  property,  and  the  amount  was  paid  him.  This  petition  was 
filed  by  the  heirs  for  whom  the  sale  was  made,  to  cancel  same  on  the 
ground  of  a  fraudulent  combination  between  Bayless  and  Peter  to  kaep 
others  from  bidding  on  the  property.  While  the  Appellate  Court  would 
rebuke  the  dishonorable  practice  of  extorting  money  by  threatening  to 
open  bidding,  unless  the  parties  to  the  sale  were  injured  by  his  conduct, 
the  sale  should  not  be  set  aside  merely  to  punish  them f05 

Decretal  Sale — Ostensible  and  Real  Bidders — ^Parties. 

Alcorn  and  Givens  having  purchased  a  farm  at  decretal  sale,  executed 
their  bond  for  the  purchase  price  wth  D.  H.  Walker  as  security.  Before 
this  sale  was  confirmed,  they  sold  the  land  to  Montgomery  and  delivered 
to  him  a  title  bond,  reciting  that  A.  Alcorn,  R.  H.  Givens  and  D.  H. 
Walker  were  the  parties  of  the  first  part.  The  notes  taken  for  the 
purchase  price  were  made  payable  to  said  Alcorn,  Givens  and  Walker; 
Held;  that  Alcorn  and  Givens,  by  their  own  acts  in  giving  the  bond  and 
receiving  said  notes  furnished  strong  evidence  that  Walker  was  interested 
and  his  interest  prima  facie  appearing,  his  heirs  should  have  been  made 
parties  to  the  suit  to  foreclose 313 

Decretal  Sale— Resale— Vested  Rights. 

Where  real  estate  has  been  regularly  and  fairly  sold  at  a  fair  price, 
the  first  bidder,  having  no  vested  rights  before  confirmation,  cannot 
complain  at  a  second  sale,  at  which  another  bids  more  than  he  is  willing 
to    give 451) 

BILLS  AND  NOTES. 
Assignment  after  Maturity. 

A  purchaser  of  a  note,  assigned,  after  maturity,  takes  it  subject  to 
all  the  equities  that  it  would  have  been  subject  to  in  the  hands  of  the 
payee 665 

Assignment — ^Diligence — ^Insolvency. 

The  failure'  to  issue  an  execution  for  ten  days  after  it  might  have 
been  done,  U  such  want  of  diligence  as  will  exonorate  the  assignor; 
and   the   proof   of   insolvency,   when   the   execution   was   delivered   to   the 

sheriff,  cannot  dispense  with  diligence  in  issuing  it 302 

Notes — Assignment — Credits — ^Attitude  of  Assign. 

Where  two  notes  are  due,  one  only  of  which  has  been  assigned,  the 
court   will   apply    credits   to   the   unassigned   note,   but  not   so   when    the 

una>sigrned  note  is  not  due 300 

Assignment  Without  Recourse. 
Same. 

A  note,  taken  up  by  a  volunteer,  though  assigned  to  him  without 
recourse,   is  held  to  be  discharged,   as   against  the   obligor,   in  a  suit   to 

enforce  its  collection 667 

Consideration. 

Payment  by  appellants,  of  a  note  of  another,  against  whom  suit 
had  been  threatened,  where  he  had  promised  to  renew  with  appellants, 
as  sureties,  held  to   be  a  binding  consideration,   in   suit  to   recover  from 

the  payee 667 

Alteration  of  Instruments — Release  of  Maker. 

Adding  the  words  **  interest  from  tho  date"  60  a  note  after  signature 
and  delivery,  and  without  the  knowledge  or  authority  of  the  maker, 
constitutes  such  an  alteration  as  will  release  the  maker  from  the  whole 
amount  of  the  debt 667 
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A  purchaser  of  a  note  for  a  valuable  consideration,  before  maturity,  is 
a  bona  fide  owner, — ^vol.  1,  424. 

An  agreement  to  extend  a  note  at  payors  own  pleasure,  when  it  be- 
comes due,  i^  valid, — vol.  1,  491. 

But  should  the  interest,  payable  annually,  not  be  paid,  the  privilege 
is  forfeited, — vol.  1,  16. 

Charging  ones  note  against  his  account  by  a  bank,  does  not  impair 
the  eflScacy  of  the  note  nor  change  the  character  of  the  debt, — ^vol.  1,  170. 

A  note  or  bond  cannot  be  delivered  by  the  obligor  to  the  obligee  in 
escrow, — vol.  1,  146. 

Parol  Agreement— Extension  of  Time  on  Note,  Inadmissible  as  Evidence. 

A  mere  parol  agreement  to  extend  the  time  of  payment  of  a  note 
would  be  in  contradicton  of  the  note  itself,  and  therefore  inadmissible.    366 

Notes  taken  up  by  a  renewal,  are  competent  evidence  on  a  question  of 
usury, — vol.  1,  92.  n 

A  note,  payable  to  a  parties'  own  order,  evidence*  of  debt,  and  not  a 
foundation  of  an  action, — vol.  1,  378. 

The  production  and  possession  of  a  note  is  prima  facie  evidence  of  owner- 
ship,—vol.   1,  240. 

Where  one  member  of  firm  signed  firms  name  to  note,  it  is  prima 
facie  evidence  of  their  indebtedness, — vol.  1,  187.  . 

Federal  Stamp. 

A  note  on  which  the  original  petition  was  filed  having  been  excluded, 
on  the  plea  that  it  was  void  for  want  of  a  revenue  stamp.  Held,  that 
appellant  was  estopped  from  objecting  to  an  amended  petition  on  the  oral 

contract,  for  which  the  note  was  given 186 

Alteration. 

A   subsequent   insertion,   by   the   payee,    in   a   draft,    of   the   name   of 
another  as  drawee,  will  operate  to  discharge  the  endorser, — ^vol.   1,  515 
Action  on  Demand  Draft — ^Abatement — ^Premature  Suit — Demurrer. 

In  an  action  on  a  demand  draft/  where  the  answer  avers  that  the 
time  of  payment  by  agreement  between  the  drawer  and  drawee,  had  been 
extended  some  four  months,  it  is  error  to  sustain  a  dmurrer  to  the 
answer 600 

Such  a  mistake,  admitted  or  indisputably  proved,  would  have  entitled 
the  defendants  to  an  abatement  of  the  answer,  and  as  between  drawer 

and  drawee,  an  admissible  defense lb. 

Consideration — Failure  of. 

A  note  given  for  the  purpose  of  securing  the  discharge  of  one  from 
the  Army,  is  held  to  constitute  a  valid  consideration,  as  to  counsel  and 
assist  a  man  to  obtain  his  discharge  in  a  legal  manner  is  neither  illegal 
nor  against  public  policy 547 

In  suit  on  a  note  if  a  plea  of  want  of  consideration  is  made,  the  burden 
of  proof  is  on  defendant, — ^vol.  1,  285. 

Dual  relation  of  an  obligor  and  endorser,  see  vol.  1,  42. 
Gift  in  Contemplation  of  Death. 

The  delivery  of  a  note  to  a  possible  future  heir  of  the  donor,  who  was 
old  and  in  feeble  health,  would  not  amount  to  a  donatio  mortis  causa, 
where  the  gift  was  accompanied  by  the  statement  that  it  was  to  take  ef- 
fect if  he  died,  he  being  at  the  time  very  feeble,  and  believing  that  he 
could  not  live  long,  and  stating  that  if  he  did  not  die,  and  liv^  to  need 
it  the  note  could  be  returned  to  him.  The  donor  lived  for  several  months 
afterwards  and  the  pleadings  show  nothing  to  intimate  that  the  donor  died 

of  the  same  illness  existing  at  the  time  of  the  alleged  donation 380 

Lien — ^Interest. 

A  purchase  money  note,  carrying  specific  installments  of  interest  to  be 
paid,  being  secured  by  a  lien  on  the  land,  the  accrued  Interest  thereon  was 
an  incident  secured  and  protected  by  all  the  safeguards  which  surrounded 
and  secured  the  principal,  and  a  lien  would  attach  for  such  interest,  though 
the  principal  be  not  due 229 
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Computation  of  interest,  where  partial  payments  are  made, — ^voL  I,  504. 
Assignments— Notice--Set  OfE: 

Where  a  promissory  note  has  been  assigned  without  the  knowledge  of 
the  payee,  he  is  entitled  to  a  set-off  against  the  same  to  the  amount  he 
had  paid  the  assignor  before  he  knew  of  the  assignment 121 

Parol  assignment   will  operate   as   an  equitable   transfer   of  indemnity, 

against  loss  by  endorsement  of  another  note, — ^vol.  1,  382. 

A  purchaser  of  the  interest  of  a  payee  in  a  note  becomes  invested  with 
the  equitable  title,  and  becomes  subrogated  to  his  rights, — ^vol.  1,  600. 

A  parol  agreement  cannot  destroy  the  obligatory  effect  of  a  note, — vol. 
1,  146. 

Usury—Voluntary  Payment  on  Note  Before  Due,  Does  not  Stop  Interest. 
The  voluntary  payment  on  a  note  before  its  maturity,  gives  the  payor 
no  right  to  stop  interest;  therefore  only  so  much  as  was  paid  over  and 
above  the  legal  interest,  on  the  sum  borrowed,  would  be  usurious.  An 
over-payment  thus  made  of  $48.03  is  a  sum  of 'which  the  Appellate  Court 
has    no    jurisdiction 287 

Contract  for  Payment  in  Lumber. 

A  contract  for  delivery  at  a  given  point,  of  personal  property,  in  settle- 
ment of  notes,  though  the  property  be  not  accepted,  the  debtor  is  entitled 
to  recover  against  the  creditor  the  value  of  such  of  the  property  as  was 
lost  by  reason  of  the  creditors  negligence 476 

Pa^inents  of  notes  given  for  the  joint  purchase  of  lands  and  personalty 
should  be  applied  pro  rata, — vol.  1,  86. 
Pleading — Allegations  in  Petition. 

In  a  suit  on  a  note,  the  possession  of  same  by  the  plaintiff  and  filing  it 
with  the  petition,  is  sufficient  to  authorize  a  recovery  of  the  amount  due 
on  same,  although  no  distinct  averments  are  made  in  the  petition  that  the 
note  had  been  transferred  by  delivery  to  plaintiff,  together  with  an  affi- 
davit that  it  was  just  and  due  and  that  he  ought  to  recover  the  amount 
of    same 261 

Fraudulent  Sale  to  Hinder  and  Delay  Creditors. 

Haggins  made  application  of  Fry  to  secure  for  him  $5,000.  Brent  con- 
ducted negotiations.  Fry  sought  and  secured  the  money  from  one  W.  W. 
North,  son  of  and  agent  for  A.  M.  North.  The  notes  of  Haggins  were  made 
to  and  endorsed  by  Brent,  and  delivered  to  W^,  W.  North.     Held  to  be  a 

loan  of  money  and  not  a  sale  of  notes  to  A.  M.  North 474 

Statute  of  Limitations— Renewal  of  Notes— Usury. 

A  substitution  of  new  notes  for  old  ones,  where  none  of  the  principal  is 
paid,  is  a  continuance  of  the  loan,  and  the  statute  of  limitations  will  not 

bar  a  recovery  of  any  usury  paid  thereon 474 

Statute  of  Limitations— Presumptive  Evidence  of  Payment. 

Lapse  of  time  cannot  operate  as  a  statutory  bar  to  an  action  on  a  note, 
its  only  legal  effect  being  presumptive  evidence  of  payment  as  pleaded. 
A  payment  not  pleaded,  cannot  be  presumed.   560 

Co-Sureties — ^Presumptive  Notice. 

C.  J.  Taylor  and  Merrill  were  principals  in  a  note  given  by  them  for 
borrowed  money  while  they  were  partners  in  business.  A  new  note  was 
given  by  them  in  lieu  of  the  old  one,  signed  C.  J.  Taylor,  and  Merrill 
"surety.''  S.  P.  and  J.  S.  Taylor  also  signed  the  last  note  as  sureties. 
Held,  that  the  word  "surety"  after  the  name  of  Merrill  may  have  been  pre- 
sumptive notice  to  the  other  parties,  of  the  character  in  which  he  assumed 
to  bind  himself,  this  would  not  make  him  the  co-surety  of  S.  P.  and  J.  6. 
Taylor  unless  he  had  ceased  to  stand,  as  between  him  and  C.  J.  Taylor, 
in  the  attitude  of  principal  in  the  original  debt 676 

The  evidence  showed  that  on  the  dissolution  of  the  partnership,  C.  J. 
Taylor  undertook  to  collect  the  means  of  the  firm  and  out  of  tluit,  pay 
the  debts.    This  would  not  change  the  character  of  Merrill's  responsibility 
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from  principal  to  surety.    Until  this  agreement  was  fully  carried  out,  the 
obligations  were  the  debt  of  both 576 

Surety— Acceptance  of  Holder,  of  a  Future  Order  for  Collection  to  be  Ap» 

plied  on. 

The  acceptance  of  an  order  from  the  obligor  on  a  note,  by  the  creditor 
payable  on  a  third  party  at  a  future  time,  does  not  operate  as  a  stay 
of  proceedings  on  the  note  against  the  obligor  and  sureties,  nor  compells 
the  creditor  to  delay  proceedings  until  such  time  as  default  on  the  order  be 
made.    It  is  merely  an  acceptance  as  collateral  security  for  the  debt 365 

The  fact  that  an  obligee,  under  promise  to  do  so,  failed  to  secure  ad- 
ditional surety  on  the  note,  is  no  defense  to  it, — vol.  1,  146. 

Same — He  can  only  be  held  liable  for  damages  done  the  promisee, — 
vol.  1,  146. 

Same — ^Which  may  be  done  by  counter-claim  in  the  same  suit, — lb. 

Payments  made  on  note  by  obligor  before  assignment  or  transfer,  though 
not  entered, — vol.  1,  281. 

Assignment  of  does  not  deprive  surety  of  right  of  limitations,  nor  re- 
quire him  to  give  notice  of  such  to  the  payee, — ^vol.  1,  541. 

Waiver  of  Claim  for  Set-Off — ^Declaration  in  Presence  of  Purchaser. 

Where  the  maker  of  a  note  is  present  when  a  transfer  thereof  is  made 
from  one  holder  to  another,  and  offers  no  objections  thereto,  but  says  that 
the  note  is  good  and  offers  to  settle  it  by  delivery  to  the  holder  of  other 
collateral  therefor,  he  will  be  considered  as  having  waived  any  claims,  de- 
mands, or  off-sets  he  may  have  to  the  note 284 

Usury,  Waiver  of  Claim  for— Administrators. 

An  obligor  and  sureties  in  a  note,  have  the  right  to  claim  usurious  pay- 
ment of  interest  on  a  note,  given  a  deceased,  while  that  note  is  in  the 
hands    of    the    administrator « 616 

BILL  OF   EXCEPTIONS. 

Amended  Answer — Not  Permitted  to    Be  Filed. 

Where  the  lower  court  erred  in  not  permitting  the  amended  pleading 
to  be  filed,  the  error  is  not  available  in  the  Appellate  Court,  as  it  was  not 
made  part  of  the  record  by  a  bill  of  exceptions  or  order  of  the  court 
identifying  it : -22 

Filing  of  Same — Nunc  Pro  Tunc. 

A  bill  of  exceptions,  filed  some  four  months  after  an  order  of  court 
granting  leave  to  file  same  October  26,  1867,  and  "time  until  Saturday 
next  is  given  to  file  a  bill  of  exceptions  on  February  29,  1868,  leave  is 
given  to  "withdraw  bill  of  exceptions  filed  in  case  No.  1703,  and  file  in 
this  case,"  and  again  on  March  7,  the  court  granted  leave  to  file  same  "in 
this  case  nunc  pro  tunc  as  of  November,  1867/'  is  held  to  be  too  late  under 
any   view   of   the   case 583 

Time  to  File. 

A  bill  of  exception  filed  at  a  subsequent  term  of  the  court  with  an  order 
extending  the  time,  will  not  be  considered  by  the  Court  of  Appeals. .  .181 

Filed  at  Special  Term,  Without  Objection. 

Objections  not  made  to  the  filing  of  a  bill  of  exceptions  at  a  special 
term  of  the  lower  court,  cannot  be  made  for  the  first  time  in  the  Couit 
of  Appeals 223 

To  enable  the  Appellate  Court  to  decide  as  to  the  correctness  of  filing 
amended  petition,  it  must  be  incorporated  in  the  bill  of  exceptions. — ^vol. 
1,  537. 

A  bill  of  exceptions  cannot  be  filed  in  vacation,— voL  1,  370. 

Extension  of  time  must  )>e  until  a  day  in  the  next  term  of  court  — 
vol.  1,  870. 
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Evidence,  as  embodied  in  the  bill  of  exceptions  at  first  trial,  CHn  be 
used  in  second, — vol.  Ij  482. 

Bill  of  exceptions  must  contain  all  the  instructions  given  bv  the  court, — 
vol.   1,  316. 

BILL  OF  EXCHANGE. 
Limitation — Subsequent  Promise  Must  Be  alleged. 

When  an  action  on  a  bill  of  exchange  is  barred  by  limitation,  which  is 
pleaded,  and  a  subsequent  promise  to  pay  is  relied  on  it  must  l>e  alleged, 
and  the  statement  that  one  deems  himself  bound  for  the  debt  cannot  be 
construed  to  be  an  unconditional  promise  to  pay 79 

Set-Off  and  Oounter-Claim. 

Set-offs  and  counter-claims  between  the  original  parties  cannot  l>e  ad- 
judged against  an  assignee  as  to  bills  of  exchange,  which  havo  gone  into 
circulation  in  the  regular  course  of  business,  for  a  valuable  considen)tion.2ri 

Endorsers— Action  on  Without  Proof  of  Dishonor. 

In  the  absence  of  allegation  in  a  petition  on  a  bill  of  excliAngo,  of  notice 
of  dishonor  no  action  can  be  maintained  against  the  endorsers,  whc^re  no 
proof  of  notice  of  dis^honor  is  shown 241 

Pleading — ^Petition — ^Demurrer. 

In  a  suit  on  a  promissory  note  or  bill  of  exchange,  and  the  petition  does 
not  aver  protest,  and  notice,  either  for  non-aceptance  or  non-iiaynuint  nor 
aver  any  excuse  as  that  the  drawer  had  no  funds  with,  or  authority  from 
the  drawer  to  draw  upon  him,  the  petition  is  subject  to  a  general  de- 
murrer  271 

Failure  to  Present  for  Payment  or  Pretext— Excuse— Liability  of  Endorsers. 

Commercial  intercourse  having  been  entirely  suspended  between  Ken- 
tucky and  the  city  of  New  Orleans,  at  which  place  the  bill  was  payable  at 
the  time  of  maturity,  the  failure  of  the  holder  to  present  it  for  payment 
or  protest  at  that  time,  did  not  operate  to  release  the  endorser 77 

A  bill  of  exchange,  unstamped,  according  to  the  Act  of  Congress,  is  not 
invalid,--vol.  1,  487^ 

In  the  absence  of  proof  to  the  contrary,  a  bill  of  exchange  is  supposed 
to  have  been  endorsed  before  it  became  due, — ^vol.  1,  487. 

BILL  OF  REVIEW. 
Newly  Discovered  Evidence. 

In  the  absence  of  an  allegation  in  a  bill  of  review,  that  evidence,  offered 
to  sustain  same,  might  not,  by  ordinary  diligence,  have  been  discovered  in 
time  to  have  been  used  on  the  first  hearing,  it  is  not  error  to  dismiss  the 
proceedings 548 

BILL  OF  SALE. 
Attachment— Grounds  for— Fraudulent  Intent  to  Prefer  Creditors. 

M.  Onanpelt,  having  agreed  to  mortgage  certain  property  to  Hodge,  as 
collateral  security,  shortly  thereafter  by  bill  of  sale  transferred  all  his 
property  to  one  Kuglar,  but  possession  not  actually  being  delivered.  All 
done  in  seeming  contempation  of  his  removal  from  the  Sl^te.  Held  to  be 
sufficient  to  sustain  an  attachment  by  the  creditor,  Hodge 239 

Lien  Reserved— Unrecorded — Subsequent  Mortgage— Actual  Notice. 

Although  a  bill  of  sale,  in  which  a  lien  has  been  reserved  has  not  beoi 
recorded,  it  is  superior  to  the  lien  of  a  subsequent  mortgagee  who  had 
actual  notice  of  the  unrecorded  lien 140 

BONA  FIDE  PURCHASER. 
Vendor  and  Purchaser— Bona  Fide  Purchaser  of  an  Expectancy. 

The  purchaser  of  an  expectancy  of  a  vendee,  with  knowledge  that  the 
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interest  of  the  claimantB  who  had  sold  by  executory  contract  to  his  ven- 
dor, held  only  a  resulting  trust,  assigned  to  a  third  party,  to  take  effect 
at  the  death  of  his  vendor;  is  held  not  to  be  a  bona  fide  purchaser,  to 
defeat  the  repayment  of  the  amount  thus  paid  for  the  expectancy  of  the 

heirs,  by   such  third  party 364 

Ouster. 

The  purchasers  of  a  portion  of  said  land,  from  the  execution  purchaser, 
for  a  valuable  consideration,  without  notice  of  the  equity  of  co-heirs,  cannot 

be  divested  of  their  holdings,  in  a  subsequent  suit  by  such  heirs 625 

A  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice,  of 
land  sold  by  fraud  or  coercion,  cannot  be  ousted, — ^vol.  1,  258. 

BONDS. 

Sammons — Constructive   Service — Failure   to   Execute  Bond — ^Appearance   in 

Court  of  Appeals  Cures  Defect. 

The  appearance  of  a  defendant  in  the  Court  of  Appeals  cures  a  defect 
of  the  failure  to  execute  bond  in  the  court  below  by  an  appellant  in  a 
suit   on   a  note 261 

Attachment  bond  as  required  by  sec.  440,  Civil  Code,  see  vol.  1,  200. 

Distributee  or  legatee  must  enter  into  bond,  before  receiving  his  legacy- 
see  vol.  1,  302. 
Construction  of  Its  Sufficiency — ^Release  of  Surety — ^Rights  of  Wards  to  Sue 

Guardian  or  One  or  More  of  the  Sureties. 

A  bond  that  does  not  show  the  name  of  the  guardian,  ward  or  surety, 
though  signed  by  guardian  and  his  surety,  is  held  not  to  be  a  sufficient 
bond  as  is  required  by  Statute,  or  sufficient  as  an  indemnity  to  a  former 
surety  who  makes  demand  for  new  security,  and  will  therefore  not  release 
the  former  surety.  The  wards  have  the  right  to  sue  the  guardian  alone, 
or  with  one  or  more  of  his  sureties,  and  a  judgment  against  one  of  such 
sureties,  he  cannot  reverse  because  the  other  sureties  were  not  made  parties 

to  the   suit 202 

Covenants — ^Bond  to  Commonwealth  for  Benefit  of  Minor  Heirs — Sales. 

The  entering  into  a  covenant  to  the  Commonwealth,  by  a  guardian  de- 
siring the  sale  of  property,  belonging  to  minors,  with  security  stipulating 
for  the  benefit  of  the  infant  heirs,  a  faithful  performance  of  his  duties 
as  guardian,  and  that  he  would  perform  the  orders  'of  the  court,  is  essen- 
tially and  lawfully  in  every  legal  sense,  a  bond  to  such  minor  heirs  and 

wards   separately  and  collectively 335 

Guardian's  Bond— Counter  Security— Right  of  County  Court  to  Release. 

When  it  is  required  of  a  guardian,  and  he  gives  his  surety  counter- 
security  it  may  be  proper  and  the  county  court  might  be  authorized  to 
release  the  surety  requiring  the  counter  security  of  the  guardian.  But 
until  such  requirement  is  complied  with  the  court  has  no  authority  to 
release    any    surety 202 

The  counter- security  contemplated  and  required  is  the  execution  of  a 
bond  or  covenant  by  the  guardian  with  one  or  more  good  sureties,  ap- 
proved by  the  court,  who  must  undertake  faithfully  to  discharge  the  trust 
of  guardian  and  to  secure  the  surety  making  the  application  from  loss  and 
all  the  liabilities  he  may  have  incurred  by  reason  of  having  been  bound  as 
the  surety  of  the  guardian.  Less  than  that,  the  court  has  no  legal  power 
to  do,  and  until  that  is  done,  the  former  surety  remains  bound 202 

Sureties  on  administrator's  bond  in  court  liable  for  proper  disposition 
of  funds,— vol.  1,  224. 

Same — Though  sureties  in  county  court  liable  for  amount  paid  over  by 
commissioner, — lb. 

Ward  not  bound  to  sue  sureties  in  both  the  county  and  circuit  court 
bonds,  jointly, — ^vol.  1,  40. 

A  statute  requiring  guardian  to  give  bond  to  an  infant  is  not  violated 
where  it  is  made  payable  to  the  State,— ^vol.  1,  180. 
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Appeal  Bond»— Injunction  Bonds— Liability—Confessed— Failure  to  Answer — 
Same— Preliminary  Suits. 

The  entire  liability  being  confessed  by  failing  to  answer  the  allegation 
charging  it,  there  was  no  necessity  for  preliminary  suits  on  the  appeal 
and    injunction    bonds    94 

Injunction — Conversion  of  Property  Under — ^Liability  on  Bond. 

On  the  dissolution  of  an  injunction,  personal  property  can  be  surrendered 
by  the  plaintiff  to  the  defendant;  the  detention  could  not  be  treated  as  a 
conversion  of  them  by  the  plaintiff,  he  being  liable  on  his  bond  in  conse- 
quence of  the  injunction,  to  the  defendant  for  any  damages  sustained  by 
him 279 

Indemnifying  Bond— Execution  Sale — Sheriff. 

In  the  absence  of  proof  or  notice  that  property  levied  on  under  an  execu- 
tion belongs  to  other  than  the  execution  debtor,  the  sheriff  has  no  right 
to  require  an  indenmifying  bond 022 

Where  bond  is  tendered  when  execution  levy  is  directed,  the  sheriff  cannot 
complain,  that  no  bond  was  given  before  the  levy,  the  tender  not  being 
accepted, — ^vol.  1,  259. 

Personal  Representation — Suit  on  Bond — ^Form  of  Judgment. 

By  failure  to  answer  the  appellant  admits  that  she  has  assets  in  her 
hand  sufficient  to  pay  the  debt,  but  the  judgment  is  rendered  against  her 
de  propriis  bonis.  Held,  that  the  judgment  cannot  be  sustained  in  the  form 
in  which  it  is  rendered,  it  should  have  been  rendered  to  be  levied  of 
assets  in  her  hands 96 

Sale  of  Property  by  Court   Without  Re-investment. 

When  a  married  woman,  over  21  years  of  age,  desires  a  sale  of  an  in- 
heritance, by  order  of  court,  without  a  reinvestment  thereof,  but  the  fund 
to  be  placed  under  the  control  of  her  husband,  without  bond,  she  will  be 
estopped  from  attacking  the  sale  thereafter,  especially  when  she  had  joined 
her  husband  in  a  subsequent  confirmation  of  the  title 335 

A  wife  claiming  coverture  in  a  suit  on  her  note,  will  be  held  liable  <hi 
her  title  bond,  formerly  taken  up  by  the  note, — ^vol.  1,  218. 

It  is  error  to  render  judgment  against  a  non-resident  before  bond  is 
executed, — ^vol.  1,  454. 

Renewal  of  bond  by  trustees  of  jury  fund  containing  cmly  one  of  former 
sureties,  if  accepted  by  the  court,  is  a  renewal  in  entirety, — ^vol.  1,  238. 

A  receiver  should  execute  bond  before  entering  on  dlschai^  of  his 
duties, — ^vol.  1,  518. 

Execution- Validity  of  Judgment — Surrender  of  Property— Estate. 

The  execution  of  a  replevin  bond  and  the  subsequent  surrender  of  prop- 
erty to  be  sold  under  an  execution  issued  on  the  replevin  bond,  operates  to 
estop  the  party  so  doing  and  his  vendee  from  claiming  an  interest  in  the 
land    so    surrendered 109 

Upon  entering  into  a  recognizance  at  the  examining  trial,  a  defendant's 
former  bond  is  discharged, — ^vol.  1,  565. 

Judgment  in  Favor  of  Sureties-— Sureties'  Right  to  Collect  Debt. 

A  judgment  against  the  principal  in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should  be  for  the  payment  of  the  amount  to 
the  holders  of  the  unpaid  debt;  the  sureties  have  no  right  to  collect  the 
money 1^1 

Surety  in  original  bond  in  county  court  is  released,  when  new  bond  is 
made  on  appeal  to  circuit  court, — ^vol.  1,  25. 

Mistake  in  clerk  in  omitting  proper  order  for  counter  surety,  for  the 
purpose  of  releasing  former  bond, — see  vol.  1.  25. 

Surety  on  attachment  bond  not  liable  in  attachment  against  a  firm, 
and  sustained  as  to  one,  and  dismissed  as  to  the  other  member, — ^voL  1,  195. 

Where  one  of  several  sureties  fails  to  join  the  others  in  requiring  counter 
security,  he  is  equally  bound  with  sureties  in  new  bond, — ^voL  I,  618. 
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BONDS— CJontinued 
Land — ^Decretal  Sale— Bond  for  Purchase  Price — ^Reasonable  Time  to  Perfect 
Title — ^Resale — ^Difference  in  Price. 

The  purchaser  of  land  at  decretal  sale  will  be  required  to  execute  bond 
for  purchase  money,  if  he  can  get  a  good  title  at  the  time  of  the  sale  or  in 
a  reasonable  time  thereafter,  and  in  case  of  his  failing  to  do  so,  the  land 
may  be  resold,  and  if  it  does  not  then  sell  for  as  much  as  he  bid  for  it,  he 
would  be  responsible  for  the  difference 64 

BOND  FOR  TITLE. 

Assignment— Warranty  of  Title. 

An  assignment  of  a  bond  for  a  conveyance  of  land  does  not  import  a  war- 
ranty of  the  title 222 

Bond  for  Title  for  Conveyance  of  Land  to  Defraud  Creditors— Equity. 

A  court  of  equity  will  not  enforce  a  conveyance  of  land  under  a  bond 
for  title  given  by  the  intestate  for  the  purpose  of  defrauding  creditors, 
even  though  the  creditors  of  the  intestate  did  not  join  in  the  bill  to  set 
aside  the  contract  bond 170 

Fraudulent  Conveyance — ^Rights  of  Creditors. 

D.  A.  Davis  purchased  some  land  from  one  Calyer  and  received  a  title 
bond  therefor,  and  shortly  thereafter  assigned  said  bond  to  his  father-in- 
law,  the  appellant.  Davis  appeared  to  have  been  insolvent  at  the  time  of 
the  purchase  and  the  transfer  of  the  bond,  but  continued  to  occupy  the 
land,  and  made  the  payments  due  to  Calyer  as  part  of  the  purchase  price  for 
some  time  after  the  transfer  of  said  bond  to  appellant.  Held,  that  the  as- 
signment of  the  bond  was  fictitious  and  fraudulent  as  to  creditors 289 

Resulting  Trust — Expectancy. 

A  father  who  holds  the  bonds  of  his  children  to  convey  to  him  their  ex- 
pectancy to  be  derived  from  the  estate  of  their  deceased  mother,  transferred 
said  bonds  by  assignments  to  his  son.  In  a  suit  to  enforce  the  executory 
contracts,  the  father,  though  not  being  possessed  of  the  legal  title  to  land, 
and  having  agreed  not  to  dispose  of  his  equity,  with  notice  to  his  vendee, 
the  legal  title  cannot  be  coerced  at  the  'nstance  of  the  heirs  so  as  to  defeat 
the  equity  of  the  purchaser  of  their  expectant  interest,  by  a  third  party. 
They  are  deemed,  in  equity  by  their  bonds,  to  be  the  holders  of  the  legal 
title  in  trust  for  their  father  during  his  life,  and  with  remainder  to  their 
vendee,  at  lus  death 354 

Holder  Entitled  to  Conveyance  from  Heirs  or  Devisees. 
The  holder  of  a  title  bond  is  entitled  to  a  conveyance  of  the  legal  title, 
whether  the  obligor  died  intestate  or  testate 218 

Specific  Performance — Sales. 

Under  a  sale  of  land  by  bond  for  title,  neither  party  being  in  fault  as  to 
the  defective  title,  the  vendees  remedy  is  for  a  specific' execution,  and  not 

for  recovery  of  the  consideration  money 546 

Sec.  20  and  22,  Revised  Statutes,  literally  applies  only  to  executed  con- 
tracts of  sale,  and  not  sales  by  bond  for  title, — ^vol.  1,  142. 

BOUNDARIES. 
Land  and  Conveyance— Adverse  Possession. 

The  possession  of  land  under  an  older  patent,  constructively  puts  the 
party  in  possesion,  up  to  the  patent  boundaries,  which  constructive  posses- 
sion cannot  subsequently  be  ousted  under  a  junior  patent  only  by  actual 

enclosed   possession.   ^ 578 

Landmarks — Establishment  by  Long  Recognition — Lands  and  Conveyances. 
Where  the  original  owners  of  lands  recognize  a  specific  line  or  landmark 
in  conveyances,  as  a  boundary,  and  their  vendees  for  more  than  twenty -five 
years  afterwards,  accepted  and  used  such  recognition,  such  a  boundary 
will  not  be  disturbed.  Such  boundary  will  not  be  affected  by  a  junior  con- 
veyance, attempting  to  go  beyond  the  line,  a  prior  conveyance  having  in- 
cluded the  land  in  the  junior  one,  down  to  the  ooundary  in  controversy. .  .232 
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BOUNDARTES— Continued. 
Patents— Meanders  of  River — ^Accidental  Divergence. 

A  patent  in  a  survey  that  calls  to  run  from  a  point  of  be^nning  with  the 
meanders  of  a  river,  necessarily  imports  that  the  river  is  the  boundary 
And  though  the  courses  and  distances  as  aesignated  may  not  always  cor- 
respond with  the  sinuosities  of  the  river,  yet,  as  in  all  other  cases  of  ap- 
parent and  generally  accidental  divergence,  the  natural  boundary  controls 
and  defines  the  land  appropriated.    612 

BROKERS. 
Stock  Brokers — Specific  Contract — Custom  and  Usage  Amongst  Brokers. 

Where  in  the  pleadings,  there  is  a  conflict  as  to  the  terms  of  a  contract 
between  stock  brokers,  and  no  evidence  tending  to  establish  the  agreement, 
the  court  will  assume  the  contract  to  be  according  to  the  custom  and  usage 
between  brokers  and  their  customers  in  relation  to  transactions  of  a  like 
character.    499 

A  broker  is  bound  to  obey  strictly  the  orders  of  his  customers  or  principal 
in  relation  to  keeping  or  disposing  of  stocks  in  his  hands,  and  so  long  as  the 
principal  keeps  up  his  margin,  the  broker  is  not  authorized  to  dispose  of  the 
stocks;  should  he  do  so  he  would  be  liable  to  his  principal  for  the  highest 
price  the  stocks  may  have  attained  during  the  time  of  the  transaction.  .499 
Duty  to  Protect  Interest  of  Client— Actions  Against. 

When  a  firm  of  brokers,  acting  on  the  request  of  their  client,  to  replace 
a  purchase  made  for  him  on  a  prior  transaction,  buys  the  commodity  at 
the  price  at  which  it  had  been  previously  sold  to  protect  tke  interest  of  the 
client,  he  cannot  be  heard  to  complain  of  a  loss  to  him  sustained  thereby, 
although  he  may  have  repudiated  the  second  purchase,  on  the  day  it 
was  made 244 

BURDEN  OF  PROOF. 
Attorney  and  Client— Relation— Dealings— Constructive  Fraud— ^Petition  Need 
Not  Allege  Fraud. 

The  law  not  only  watches  over  the  transactions  between  attorney  and 
elient,  but  it  often  interposes  to  declare  such  transactions  void.  On  the 
other  hand,  dealings  between  them  are  not  necessarily  void,  but  the  burden 
of  establishing  perfect  fairness,  adequacy  and  equity  is  thrown  upon  the 
attorney  and  it  is  not  necessary  for  the  client  to  allege  in  his  petition 

that   the   transaction  was  fraudulent 40 

Agency— Establishment  of. 

The  burden  of  proving  an  agency  is  on  the  one  claiming  to  act  as  8uch..33 

Same— Contracts— Writing  Evidencing— Presumption— Mistake  and  OverBight. 

The  presumption  of  both  law  and  facts  are  that  the  written  memorial 

contains  all  the  covenants  of  the  parties  and  he  that  asserts  it  does  not  (but 

that  some  were  left  out  by  mistake  or  oversight),  must  bear  the  burden 

of   proof 30 

Land — Sale  of— Failure  of  Title— Fraud  and  Mistake — Rescission. 

It  is  a  well  established  principle  that  a  purchaser  who  has  accepted  a 

conveyance  cannot  afterwards  have  a  rescission  of  the  contract  unldss  it  be 

for  fraud  or  mistake  shown  to'  have  operated  on  him  when  he  accepted  the 

deed  and  the  burden  of  proof  is  on  the  party  alleging  fraud  and  mistake...35 

Appeals— Limitation— Judgment  Presumed  to  Be  Rendered  on  Last  Day  of 

Term — ^Extension  of  Term. 

It  may  be  presumed  that  a  judgment  was  rendered  on  the  last  day  of  the 
term,  where  there  is  nothing  to  the  contrary.  The  burden  is  on  the  appel- 
lant to  show  that  the  term  fixed  by  law  was  extended 153 

Replication— Pleadings. 

Where  a  replication  states  facts,  which  if  proved,  would  countervail  the 
import  of  the  recital  of  a  consideration  in  a  deed  offered  by  a  defendant* 
and  controverts  the  material  allegations  of  a  counter-claim,  the  burden  of 
proof  is  on  the  defendant 333 
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BURDEN  OF  PRO    S"— Ck)ntinued. 
Contracts— Rent— Failure  to  Take  Prexn.Bes — Criterion  of  Damages. 

The  price  for  which  property  was  rented,  under  a  contract,  is  prima  facie 
the  value  of  the  use  of  the  property,  and  the  burden  of  proof  is  on  defend- 
ants to   show  that  they   could  only  get   for  it  the   amount  reported   as 

received  by  them ^ 329 

Deeds — ^True  Consideration. 

The  burden  of  proof  is  on  the  parties  to  a  voluntary  conveyance,  to 
show  that  a  stated  consideration,  admitted  by  them  to  be  erroneous,  is  not 
valid  and  nothing  is  owing  thereon 463 

CARRIERS. 

Strangers  or  other  person  not  bound  to  enquire  of  the  agency  of  one 
found  at  depot, — ^vol.  1,  133. 

A  purchaser  of  assets  of  a  railroad  corporation  under  order  of  court,  not 
liable  for  debts  of  the  company, — vol.  1,  618. 

Same — ^Nor  liable  for  unpaid  right-of-way  sold  to  first  organization, — lb. 

Injury  in  transit,  not  the  result  of  improper  conduct  of  carrier;  liabil- 
ity only  for  value  received  for  damaged  goodid, — ^vol.  1,  490. 

Responsibility  of  express  company  for  goods  taken  by  robbers,  which 
were  not  delivered  in  reasonable  time  after  receipt, — ^vol.  1,  295. 

Right  to  recover  damages  for  loss  of  goods  by  carrier,  may  be  assigned, — 
vol.   1,   133. 

Carrier  held'liabljB  for  failure  to  deliver  goods  delivered  at  its  depot  to 
one  in  charge  though  not  an  agent  of  company, — ^vol.  1,  133. 
Carrier  bound  to  know  by  whom  their  office  is  kept  and  by  whom  their 
business  is  done, — lb. 

CAUSE  OF  ACTION. 

Acts  1858,  chapter  63,  Revised  Statutes,  in  conflict  with  State  Constitu- 
tion,— vol.  1,  682. 

The  statutory  bar  provided  by  said  chapter  did  not  embrace  pre- 
existing causes  of  action, — ^vol.  1,  582. 

Information  sufficient  to  form  belief  of  cause  of  action, — ^vol.  1,  71. 

CESTUI  QUE  TRUST. 

Acquiescence  by  Beneficiary  Under  Sales  of  Cestui  Que  Trust. 

Where  land  is  transferred  to  cestui  que  trust  an  implied  contract,  ac- 
quiesced in  for  a  period  of  20  years  thereafter,  in  sales  made  thereunder,  for 
an  adequate  price  of  the  land  at  its  then  value,  will  bar  any  subsequent 
right  of  the  beneficiary  to  revoke  the  sale  under  the  imputation  of  con- 
structive   fraud 188 

CERTIFICATE. 
Deed—Acknowledgment. 

The  acknowledgment  to  a  deed  that  the  grantor  appeared  before  the 
"clerk  of  Logan  county,"  and  wherefrom  the  caption  it  appears  that  the 
acknowledgment  was  taken  in  the  "county  clerk's  office,"  is  held  to  be 
good,  though  the  word  "court"  is  omitted  after  the  word  "county."  But 
as  it  must  be  judicially  known  that  there  was  eo  nonine  no  clerk  of 
"Logan  county,"  while  there  was  a  clerk  of  the  county  court  of  said  county, 
it  is  presumed  that  he,  as  such,  was  by  law  authorized  to  take  the 
acknowledgment.    .'. 269 

A  certificate  of  secretary  of  foreign  state  sufficient  to  prove  a  bank 
legally  incorporated, — ^vol.  1,  345. 

CHARACTER. 
Civil  Actions— General  Character. 

The  rule  in  civil  action  is  that  evidence  of  the  general  character  of  a 
party  to  the  action,  is  never  admissible;  imless  the  action  involves  the 
general  character,  or  directly  affects  it 316 
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champerty. 

Actions. 

An  action  cannot  be  maintained  in  the  nams  of  one  for  the  sole  benefit 
of  another  under  a  cfaampertous  agreement 144 

The  court  will  not  presiune  champerty  nor  infer  it  without  strong 
proof,— voL  1,  888. 

The  statute  does  not  apply  until  tenant  has  held  adversely  to  his  land- 
lord for  15  years, — roL  1,  494. 

CHOSES  m  ACTION. 

Choses  in  Action— Paas  by  Donation. 

Not  only  negotiable  notes,  and  bills  of  exchange,  payable  to  bearer,  or 
endorsed  in  blank,  and  bank  notes,  but  promissory  notes  not  made  payable 
to  "bearer"  without  an  assignment  from  the  payees'  donor  may  be  the 
subject  of  a  donatio  mortis  causa,  as  the  beneficial  interest  therein  may 
pass  by  delivery.    380 

CHARGE  ON  PROPERTY.    > 

Where  an  estate  is  devised  to  a  son,  charged  with  the  support  of  the 
testators  relict  for  life,  this  becomes  a  charge  on  the  property, — vol.  1,  273. 

Upon  the  dereliction  of  the  son,  any  one  else  selected,  may  discharge 
the  duty,  and  recover  compensation,  as  a  charge  on  the  property, — lb. 

CHURCH  PROPERTY. 

Trustees  of  church  property  are  invested  with  control  only, — ^vol.  1,  210. 
Abandonment  by  the  majority  of  a  congregation  will  not  give  trustees 
right  to  sell  over  protest  of  remainder  of  congregation, — ^vol.  1,  219. 

CITIZENSHIP. 

A  citizen  may  expatriate  himself,  but  act  of  legislature  cannot  denation* 
alize  him  without  his  concurrence, — vol.  1,  100. 

Judicial  conviction  of  some  crime  necessary  to  a  forfeiture  of  citizen- 
ship,--vol.  1.  100. 

CLAIMS. 
Personal  Proprty. 

A  failure  to  disclose  a  lien  on  personal  property  for  many  years  after 

a  sale  thereof  by  the  morgagor,  and  with  the  knowledge  of  the  mortgagee, 

held  to  be  such  negligence  as  to  operate  as  an  estoppel  against  the  claim.  .517 

As  to  conflicting  claims  of  a  wife  to  retain  husbands  property, — see  vol. 

1,  139. 

CLAIA^IANTS  ISSUE. 

Attachment — Successful  Claimant — Costs. 

In.  an  attachment  suit,  where  a  claimant  is  successful  in  sustaining  his 

claim  to  part  of  the  property,  it  U  error  to  adjudge  the  costs  of  the  suit 

against  him,  though  the  attachment  be  sustained  in  all  other  particulars..238 

Claimant,  before  action  is  brought  against  personal  representative,  must 

demand  payment,  accompanied  by  sworn  proof  of  acocuat, — vol.  1,  447. 

CODICIL. 

Wills— Effect  on  Prior  Bequest. 

Although  a  codicil  to  a  will  may  operate  constructively  to  revoke  a 
former  bequest,  to  authorize  such  construction,  the  intention  of  the  testator 
to  give  the  last  legacy  in  lieu  of  the  first  must  be  fairly  deducible  from 
the  testamentary  writing  itself 564 
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CX)LLATERAL  ATTACK. 

Lands  and  Conveyances — Special  Waxranty— Estoppd,  as  to  Devisees  Under 

WilL 

A  conveyanoe,  by  deed,  from  father  to  son,  with  a  warranty  of  title 
against  "himself,  his  heirs  and  all  persons  claiming  under  him"  will  operate 
as  an  estoppel  not  only  as  to  the  claims  of  the  grantor  himself,  but 
against  his  devisees,  heirs  and  representatives,  and  is  not  subject  to  a 
collateral  attack,  except  for  fraud  or  force  in  the  procurement  thereof.  .420 

Before  a  judgment  can  be  assailed  collaterally,  it  must  be  shown  to  be 
a  nullity, — vol.  1,  460. 

COLLATERAL  SECURITY. 
Lands — ^Unpaid  Purchase  Money — Waiver   of  Lien. 

In  a  conveyance  of  lands,  specifying  partial  payments,  the  express  reser- 
vation of  a  lien  as  an  indemnity  for  the  payment  of  one  of  the  notes  for 
unpaid  purchase  money,  and  the  failure  to  make  a  similar  provision  for 
the  other  notes  for  which  specific  collateral  of  personalty  was  designated,  is 
held  to  be  a  waiver  of  the  lien  on  the  estate  conveyed  as  to  the  notes 

secured  by  collateral 229 

As  to  holding  a  conveyance,  as  collateral  security  only, — see  vol.  1,  401. 

COLOR  OF  TITLE. 
Fraudulent  Assignment — ^Possession  of  Land  Under. 

Possession  and  occupancy  of  lands  under  color  of  title,  will  give  no 
rights  thereunder  to  the  holder  of  the  premises,  where  the  title  thus  as- 
serted is  procured  by  a  fraudulent  transfer 342 

COMITY. 
State  courts  are  not  bound  to  declare  contracts  void,  when  valid  by 
the  State  laws,  either  as  a  matter  of  law  or  comity, — vol.  1,  688. 

COMMISSIONERS. 
Commissioner's  Report— Judgment  of  Court— Appeal  and  Error. 

When  a  commissioner  finds  against  a  defendant,  contrary  to  the  rules 
given  by  the  trial  judge  in  referring  matters  to  the  commissioner  for  an 
equalization  among  heirs,  such  part  of  the  commissioner's  report,  as  is 
violation  of  the  judgment  of  the  presiding  judge,  will  be  set  aside  by  the 

Apellate  Court,  on  the  face  of  the  pleadings 39 

Appearance — ^Exceptions  to  Commisisoner's  Report  Regarded  as  Sufficient — 
Service. 

The  filing  of  exceptions  to  a  master  commissioner's  report,  by  an  admin- 
istrator, who  had  not  been  served  with  process  to  the  suit  u  held  to  be 

a  sufficient  appearance 306 

Land — ^Decretal  Sale — Commissioner  Attorney  for  Purchaser — Preventing  Com- 
petition. 

A  sale,  made  by  an  administrator,  acting  as  commissioner,  who  was  the 
attorney  for  the  purchaser,  coupled  with  the  fact  that  the  purchaser  ap- 
pealed to  the  sympathies  of  other  bidders,  cannot  be  sustained  by  a  court 

of    equity 387 

Commissioners  Report — Consent  Reference  by  Parties— Acceptance  of  Report. 
A  consent  reference,  by  the  parties  to  a  suit,  to  the  appointment  of 
commissioners,  will  not  bind  the  defendants  to  an  acceptance  of  the  report 
to  an  unequal  divison  of  the  property,  and  liability  of  defendants  for  rent 
and  improvements  on  lands,  as  adjudged  against  them  by  the  com- 
missioners.   . : 349 

Judgment  of  Sale — Commissioners  Deed — ^Lien  for  Purchase  Money. 

The  judgment  directing  the  sale  did  not  reserve  a  lien  for  the  purchase 
money;  it  was  error  to  convey  without  reserving  a  lien.  The  purchaser 
being  a  party  to  the  record,  his  purchase  may  be  ordered  to  be  cancelled 
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COMMISSIONERS— Continued. 
But  where  a  purchaser  is  not  a  party  his  deed  may  be  set  aside  by  a 
special  proceeding,  but  this  will  not  affect  his  purchase AQl 

A  court,  whose  records  have  been  destroyed  by  fire,  may  appoint  com- 
missioner to  supply  them, — vol.  1,  36. 

A  commissioner,  who  takes  a  deposition,  styling  himself  as  such,  is 
presumed  duly  appointed, — vol.  1,  36. 

Five  per  cent  held  reasonable  compensation  for,  unless  unusual  diffi- 
culties attend  the  collection  of  accounts, — vol.  1,  59. 

Report  is  erroneous,  if  fails  to  credit,  shown  by  pleadings,  in  accounting 
between  co-defendants, — ^vol.  1,  197. 

Error  to  include  in  report  amount  of  one  of  a  series  of  notes  not  in- 
cluded in  pleadings, — vol.  1,  604. 

Sales  by,  are  mere  offers,  and  not  sales  until  confirmed  by  the  court, — 
vol.  1,  579. 

Error  for  commissioner  to  place  purchaser  in  possession  at  time  of  de- 
cretal sale, — ^vol.  1,  520. 

A  failure  to  advertise  terms  of  sale,  as  required  by  judgment,  is  error, — - 
vol.  1,  246-40. 

Commissioner  must  conform  his  action  to  the  directions  of  the  judg- 
ment,— vol.  1,  40. 

Unaccepted  commissioner's  report,  though  filed,  bar  to  subsequent 
action, — vol.  1,  440. 

Order  affirming,  without  allowing  a  guardian  to  file  exceptions,  er- 
roneous,—vol.   1,  68. 

Though  not  excepted  to  by  a  defendant,  is  not  conclusive  as  to  errors 
on  its  face, — vol.  1,  197. 

COMMISSION  MERCHANTS. 

Duty  of  merchants  to  sell  goods  to  protect  interest  of  customer, — vol. 
1,  29. 

When  instructed  by  consignor  to  hold,  cannot  dispose  of  property, — 
vol.  I,  29. 

In  the  absence  of  instruction,  if  held  in  good  faith  for  a  higher  price, 
not  liable  for  loss, — vol.  I,  29. 

Can  only  sell  so  much  as  to  reimburse  them  for  advances  made, — 
vol.  1,  490. 

COMAflTTEE  OF  LUNATIC. 

Purchase  of  land  by  one  appointed  a  committee  of  lunatic,  as  to  when 
a  resulting  trust  will  arise, — vol.   1,  596. 

Cannot  escape  liability  on  the  ground  that  lunatic  was  sane  and  capable 
of  managing  his  own  affairs, — ^vol.  1,  596. 

COMMUNITY  OF  INTERESTS. 
Employment  of  attorney  to  defeat  a  subscription  to  R.  R.  Co.  by  a  num- 
ber of  citizens  of  a  county,  held  to  be  a  community  of  interest, — vol.  1,  421. 

COMPENSATION. 

Gratuitous  Service. 

One  is  not  entitled  to  charge  another  for  gratuitous  services  performed 
without  expectation  of  pecimiary  compensation 165 

It  is  the  compensation  alone,  allowed  a  public  officer,  that  gives  to  the 
office   pecuniary   value, — vol.    1,   318. 

Compensation  is  allowed  a  public  officer,  that  the  public  may  be  assured 
of  properly  performed  service, — vol.  1,  318. 

An  incumbent  in  a  municipality  has  a  vested  right  in  the  compensation,  of 
which  he  cannot  be  deprived, — ^vol.  1,  318. 

But  not  so  as  to  an  office  created  by  the  Legislature. — lb. 

Understanding  as  to  compensation  for  services  while  living  in  oommon 
with  a  family, — ^vol.  1,  501. 
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CONCEALMENT. 
That  would  authorize  attachment,  involves  intention  to  delay  or  pre- 
vent creditors  from  enforcing  claims,  by  avoiding  service  of  summons, — 
vol.  1,  676. 

CONCLUSION  OF  ARGUMENT. 

Slander— Plea  of  Justification— Introduction  of  Evidence. 

In  an  action  for  slander,  the  defendant  confessed  by  his  answer,  the 
allegations  of  the  petition,  that  he  had  imputed  to  the  plaintiff  the  crime 
of  perjury.  Therefore,  it  was  imcumbent  on  him  to  make  out  the  truth 
of  his  justification.  Held  that  the  defendant  was  entitled  to  introduce  his 
evidence  first,  and  to  the  conclusion  of  the  argument 325 

CONFESSION. 

Of  a  party  to  an  action,  competent  evidence,  if  made  by  him,  in  his 
presence,  or  assented  to  by  him, — vol.  1,  169. 

An  attorney's  statement  in  absence  of  client  not  competent, — ^vol.  1,  169. 

Submission  of  case  before  process  served  or  confession  taken,  does  not 
prevent  filing  an  answer  any  time  before  trial, — ^vol.  1,  230. 

CONDITION  PRECEDENT. 
Contracts. 

Where  one  party  to  a  contract  fails  to  perform  a  condition  precedent, 
within  a  reasonable  time,  the  other  party  has  a  right  to  regard  the  con- 
tract  at   an    end 30 

CONFISCATION. 
Confiscation,  Under  Guise  of  Taxation. 

Particular  circumstances  might  arise,  however,  which  would  forbid  the 
holding  of  a  long  narrow  front  liable  for  improvements  made  on  it,  in 
that  it  might  amount  to  the  confiscation  of  the  property,  under  the  guise 

of  taxation 446 

jConfiscation  Laws — Forfeiture   of   Property — ^Impressment — ^Illegal   Order  of 
Superior. 

The  right  of  impressment  is  justified  only  by  emergencies  and  a  citizen's 
property  cannot  be  taken  without  proof  of  forfeiture.  Where  no  justifica- 
tion is  made  out,  subordinate  officers  are  responsible  for  executing  illegal 
orders  of  their  superiors,  and  are  trespassers 446 

CONFLICT  OF  LAWS. 

Acts  1868,  chapter  63,  Revised  Statutes,  in  conflict  with  State  Consti- 
tution,— vol.  1,  682. 

Act  of  March  16,  1862,  amending  chapter  63,  supra,  in  conflict  with  Con- 
stitution of  United  States, — ^vol.  1,  682. 

CONSIDERATION. 
Bills  and  Notes. 

Payment  by  appellants,  of  a  note  of  another,  against  whom  suit  had 
been  threatened,  where  he  had  promised  to  renew  with  appellants  as  sureties, 
held  to  be  a  binding  consideration,  in  suit  to  recover  from  the  payee . .  667 
Failure  of — ^Bills  and  Notes. 

A  note  given  for  the  purpose  of  securing  the  discharge  of  one  from  the 
army,  is  held  to  constitute  a  valid  consideration,  as  to  counsel  and  assist 
a  man  to  obtain  his  discharge  in  a   legal  manner   is  neither   illegal  nor 

against  public  policy 547 

Sales-— Failure  of  Consideration— Fraud. 

A  sale  of  land  by  one,  believing  he  held  a  good  title  to  the  land,  is  not 
fraudulent,  where  the  land  was  afterwards,  by  will  disposed  of,  said  will 

not  being  of  record  at  the  time  of  the  sale 646 

The  purchaser  being  put  in  possesion  of  the  land,  using  it  for  several 
years,  cannot  claim  a  total  failure  of  consideration  and  disregard  the  bond 
for  title  for  a  quit  claim  deed 646 

44 
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A  plea  of  failure  of  consideration,  controverted  by  reply,  throws  burden 
of  proof  on  defendant, — ^vol.  1,  285. 
Vendor  and  Purchaser— Reseryation  in  Deed— Consideration  for  Release. 

A  deed  contained  the  following  provision,  "said  vendors  reserve  for  their 
use,  etc.,  a  sufficiency  of  said  land,  for  their  support  and  maintenance  dur- 
ing their  lives."  Arbitrators  having  been  appointed,  some  30  acres  were 
set  aside  for  use  of  the  Royse  and  wife.  At  his  death,  the  wife  entered 
into  an  agreement  with  Blair,  the  purchaser,  "ccmditioned  that  when  the 
surplus  on  hand,  etc.,  shall  be  used  by  me  as  a  support,  etc.,  that  he  will 
on  request  of  me,  or  my  agent,  lay  off  a  sufficiency  of  land  according  to 
the  requirements  of  said  bond."  Whereupon  she  surrendered  to  Blair  the 
land.  Held,  that  in  the  absence  of  the  filing  of  said  bond  or  proof,  and 
no  provision  being  made  for  the  support  of  the  wife,  it  was  without  con- 
sideration for  the  surrender  of  the   land.    528 

Lands  and  Conyeyancea— Perfection  of  Title — Consideration  Subjoined. 

In  the  sale  of  lands,  the  vendors  title  not  being  perfect,  and  the  possible 
perfection  of  it,  being  uncertain,  tedious  and  expensive,  the  vendee  has  the 
right  to  enjoin  the  collection  of  the  consideration  until  the  vendor  should, 

at  his  own  expense,  perfect  it 376 

Deeds — ^Tnie  Consideration — ^Burden  of  Proof. 

The  burden  of  proof  is  on  the  parties  to  a  voluntary  conveyance,  to  show 
that  a  stated  consideration,  admitted  by  them  to  be  erroneous,  is  not  valid 
and  nothing  is  owing  thereon 463 

Money  paid,  under  a  mutiul  mistake,  is  without  consideration, — ^vol. 
1,  589. 

Lien  waived,  if  consideration  not  stated  in  face  of  note, — vol.  1,  77. 

Where  the  consideration  in  a  conveyance,  is  for  borrowed  money,  held 
made  for  collateral  security  only, — vol.  1,  401. 

When  character  and  conduct  of  employee  forms  element  of  considera- 
tion,— vol.  1,  312. 

CONSIGNOR  ANT)  CONSIGNEE. 
Consignment  of  Goods  to  Be  Sold  on   Commission— Responsibility   for   Loss 

by  Fire. 

Where  the  evidence  conclusively  shows,  that  goods,  consigned  to  a  mer- 
chant, were  simply  sent  out  to  be  sold  on  commission,  he  can  be  held 
responsible  only  for  the  portion  disposed  of,  his  store  and  contents  being 

destroyed  by   fire 661 

Warehouse-Man— Absence  of  Instructions— Unforseen  Emergency. 

A  warehouse-man,  in  the  absence  of  any  direct  instructions,  by  the 
consignor,  may  exercise  his  own  discretion  and  in  cases  of  unforseen 
emergency  may  act  contrary  to  general  instructions  provided  he  acts  in 
good  faith 375 

Holding  of  consignee's  property  in  good  faith,  by  consignor,  for  advance 
in  price,  does  not  import  responsibility, — ^vol.  1,  29. 

When  goods  injured  in  transit,  without  improper  conduct  of  consignee, 
he  is  only  liable  for  actual  amount  received  for  damaged  goods, — vol.  1,  490. 

Advances  made  by  consignee  does  not  give  right  to  control  goods,  except 
to  that  extent, — vol.  1,  490. 

CONSOLIDATION  OF  ACTIONS. 

Multiplicity  of  Suits. 

Several  suits  growing  out  of  and  connected  with  the  same  subject  matter 
should  be  consolidated,  and  settled  in  one  suit 354 

CONSTRUCTIVE   FRAUD. 
Contracts  Between  Trustee  and  Beneficiary — Construction  of. 

Courts  of  equity  have  prudently  established  the  preventative  doctrine  of 
constructive  fraud  whereby  contracts  by  trustees  for  acquiring  the  prop- 
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erty  of  their  confiding  and  comparatively  uninformed  beneficiaries,  are 
prima  facie  presumed  fraudulent,  and  will  be  so  adjudged  without  proof  on 
either  side,  thus  imposing  on  a  trustee  buying  his  beneficiaries  property  the 
onus  of  satisfactory  proof  of  the  reciprocity  and  integrity  of  the  con- 
tract  188 

CONSTRUCTIVE  NOTICE. 

Leases—Lodged  for  Record. 

Where  a  lease  has  been  lodged  for  record,  in  the  proper  office,  and  the 
taxes  paid,  it  will,  for  the  purposes  of  constructive  notice,  be  treated  as 
recorded 175 

Deed  operates  as  constructive  notice  from  time  lodged  in  clerk's  office 
for  registration, — vol*  1,  405. 

Recording  of  deed  of  trust,  conveying  a  life  estate,  is  constructive  notice 
to  remaindermen, — vol  1,  443. 

CONTINUANCE. 
Witness — ^Absence — Continuance — ^Drunkenness. 

It  is  the  duty  of  a  defendant,  knowing  of  the  absence  of  a  material 
witness,  to  move  for  a  continuance;  alleged  drunkenness  is  no  legal  excuse 

for  a  defendant's  absence  and  culpable  neglect  of  his  own  case 62 

Action  Against  Two  Defendants — Summons  Served  on  One — ^Judgment. 

In  an  action  against  two  defendants,  where  one  of  them  resided  within 
the  coimty,  and  upon  whom  personal  service  is  had,  the  return  upon  the 
other  summons  being  "not  found,"  a  judgment  that  the  plaintiff  "recover" 
of  defendant,  etc.,  is  held  to  apply  to  the  defendant  upon  whom  the  sum- 
mons was  served  and  not  to  both  defendants 568 

Though  no  order  was  made  by  the  court  as  to  the  other  defendant,  not 
then  served  with  process,  the  action  would  stand  continued  by  operation 

of  law 568 

Attorney  and  Client— Withdrawal  of  Attorney  from  the  Case. 

Upon  calling  of  a  cause,  for  trial,  if  counsel  withdraws  and  has  his  name 
stricken  from  it,  it  is  the  duty  of  th^  court  to  continue  the  action  and 
award  a  rule  against  plaintiff  to  prosecute  his  suit.  A  delay  for  such  rule 
can  rarely  produce  injury  when  to  give  judgment  immediately  upon  with- 
drawal of  counsel,  is  fraught  with  great  danger  to  the  client ....597 

CONTEMPT. 
Failure  to  satisfy  an  execution  or  judgment,  when  defendant  not  able, 
is  not  contempt, — ^vol.  1,  8. 
Defendant  should  be  summoned  on  a  rule  to  appear  and  defend. — ^Ib. 

CONTRACTS. 

Agency — ^Joint  Owners  of  Contract — ^Notice  of  Payment. 

A  contract  was  entered  into  by  three  parties,  owners  of  certain  land,  to 
sell  to  a  fourth  party,  and  only  one  of  the  owners  conducted  the  negotia- 
tions, completed  the  sale,  had  the  purchase  price  of  the  land  payable  to  all 
jointly.  A  settlement  of  the  interest  on  this  obligation  was  made  with  only 
one  of  the  owners  when  it  became  due,  and  a  receipt  given,  signed  in  the 
name  of  ail  the  joint  owners.  Held,  that  each  payee  must  be  regarded  as 
the  agent  of  the  others,  and  the  dealings  with  the  one  are  the  dealings 
with  all 125 

Assumption  by  Bailee  of  Debts  Due  Steamboat. 

A  contract  by  a  bailee  to  beocme  responsible  for  all  the  existing  debts 
of  a  steamboat,  the  use  of  which  has  been  transferred  to  him,  is  held 
to  be  an  obligation  only  to  pay  such  debts  and  liabilities  as  were  liens  on 
the  boat  for  their  payment,  and  not  for  such  debts  as  had  been  con- 
tracted by  former  bailees  for  speculation 380 
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CONTRACTS— Continued. 
Court 

Building  committee's  report  on  work  done  on  contract  for  erection  of 
court-house, — ^vol.  1,  477. 

As  to  allegations  of  fraud  in  procurement  of  contract. — ^Ib. 

Court  cannot  complain,  after  its  agent  has  examined  and  approved 
work, — ^Ib. 

The  confirmation  of  a  sale  by  judgment  of  court,  recognizing  and  l^al- 
izing  a  contract,  makes  it  binding  on  both  parties, — ^vol.  1,  10. 
Customs  and  Usages — Special  Customs. 

Special  customs  so  often  create  confusion  of  legal  rules  in  directions  not 
contemplated  in  their  adoption,  they  are  to  be  admitted  into  the  law  with 
great  reluctance;  and  it  cannot  often  be  a  hardship  to  parties  to  reject  a 
custom,  so  long  as  they  are  left  free  to  make  their  own  bargains,  and  can 
if  they  are  disposed  to  do  so,  incorporate  the  custom  into  their  contract, 

as   a    part    thereof 390 

Hule  of  Law  Changed  by  Usages  of  Trade  and  Custom — Steamboats. 

The  rule  of  law  in  relation  to  contract  may  be  changed  by  usages  of 
trade  and  custom  in  particular  localities.  But  before  a  custom  may  be- 
come a  law,  it  must  appear  that  the  usage  has  been  general  and  uniform, 
and  the   custom   peaceably  acquiesced   in,  and  not   subject   to   contention 

and  dispute 389 

Condition  Precedent 

Where  one  party  to  a  contract  fails  to  perform  a  condition  precedent, 
within  a  reasonable  time,  the  other  party  has  a  right  to  regard  the  contract 

at  an  end 30 

Same — Contracts — Writing    .Evidencing — ^Presumption — Mistakes    and    Over- 
sight—Burden of  Proof. 

The  presumption  of  both  law  and  facts' are  that  the  written  memorial 
contains  all  the  covenants  of  the  parties  and  he  that  asserts  it  does  not 
(but  that  some  were  left  out  by  mistake  or  oversight),  must  bear  the 
burden   of   proof ' 30 

When  conditional  contract  not  sufficient  to  bind  either  party, — vol.  1,  45. 
Contracts — Covenants — Specific  Execution. 

An  covenant  by  several  obligors  to  pay  certain  debts  out  of  any  church 

funds  that  may  come  into  their  hands,  will  render  them  personally  liable 

for   a  breach   thereof,   where   such   funds   were   proven   to   have   been   re- 

.  ceived   by    them 627 

Contract  for  sale  of  tobacco  for  future  delivery,  to  constitute  fraud  on 
creditors, — vol.  1,  630. 
Contracts  Between  Trustee  and  Beneficiary— Constructive  Fraud — Construc- 
tion of. 

Courts  of  equity  have  prudently  established  the  preventive  doctrine  of 
constructive  fraud  whereby  contracts  by  trustees  for  acquiring  the  property 
of  their  confiding  and  comparatively  uninformed  beneficiaries,  are  prima 
facie  presumed  fraudulent,  and  will  be  so  adjudged  without  proof  on  either 
side,  thus  imposing  on  a  trustee  buying  his  beneficiaries  properiiy  the  onus 
of  satisfactory  proof  of  the  reciprocity  and  integrity  of  the  contract . .  188 
Employer  and  Employee. 

As  to  mutual  obligations  and  reciprocal  duties  of  contract  between 
employer  and  employee, — vol.  1,  312. 

Employers    right    to    discharge    employee    for    breach    of    contract, — voL 
1,  312. 
Minor's  Contract,  Enforceable  When — Evidence. 

The  purchase  of  a  horse  by  a  minor  to  operate  a  farm  upon  which  he 
was  living  as  the  head  of  a  family,  and  from  the  use  of  which  a  supoprt 
for  himself  and  family  was  obtained;  and  the  jury  believed  that  the 
purchase  by  the  minor  of  the  horse  was  necessary  for  the  minor's  use, 
though  while,  he  could  not  bind  himself  by  the  execution  of  a  note 
therefor,  the  law  will  bind  him  to  pay  the  reasonable  value  of  the  horae; 
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and  what  he  promised  to  pay  for  the  horse,  will  be  competent  evidence 

eonducing  to  show  its  value 264 

In  a  contract  for  sale  of  tobacco,  as  to  sufficiency  of  evidence  to  sustain 
a  denial  of  breach,— vol.  1,  607. 

Mistake  in  contract  for  sale  of  land,  may  be  corrected  by  evidence  of 
draftsman, — vol.  1,  528. 
Street  Improvement — Contract  With  City— Ordinance— Grading  and  Paving- 
Curbing  no  Part  of  Contract— Abutting  Land  Ownera— Lien. 
Curbing   is  not   included  in  grading  and  paving  and   is   as   distinct   as 
these  are  from  each  other  and  unless  the  ordinance  authorizes  the  curbing 
the  city  has  no  right  to  put  it  under  contract,  but  if  it  is  done  the  city 

and  not  the  lot  owners  are  responsible 74-76 

Contract   Between   Husband   and   Wife— Use   of   Wife's   Property— Express 
Contract 

Under  a  written  agreement  between  husband  and  wife,  that  she 
retained  the  right  to  hire  out  her  personal  property  or  keep  same  as  she 
may  think  proper,  should  she  decide  to  keep  same  for  the  family  use, 
the  law  will  imply  no  contract  on  the  part  of  the  husband  to  pay  hire 
during  their  joint  lives 466 

Wife's  Sight  to  Lease  Estate  of  Deceased  Husband — Crops. 

A  contract  between  a  tenant  and  the  wife  of  a  deceased  land  owner, 
for  the  cultivation  and  making  of  a  crop  for  the  ensuing  year  is  bind- 
ing as  to  the  administrator  of  the  estate,  who  had  knowledge  of  the 
existence  thereof.  And  she  is  not  held  accountable  for  the  products  of 
same,  unless  it  be  for  such  amount  as  above  her  dower,  not  then  assigned 
her,  and  for  her  yearly  support,  and  such  improvements  and  repairs 
necessary  to  make  the   crop '. .416 

Married  women  not  bound  by  their  verbal  contract  to  relinquish  her 
dower, — ^vol.  1,  97. 

Instruction — Written  Contract 

In  a  suit  to  enforce  a  written  contract,  where  one  of  the  articles  pur- 
chased was  by  mistake  and  oversight  omitted  from  the  contract,  an 
instruction  that  "the  law  presumes  the  written  contract  read  to  them 
expresses  the  full  terms  of  the  agreement  made  between  the  parties,  and 
the  jury  will  so  find,  unless  they  are  satisfied  from  the  evidence  that  the 
contract  about  the  shellins  machine  was  left  out  of  said  writing  by  the 
mistake  of  the  parties  wnen  signed  by  them,"  is  held  to  be  the  true 
expounding  of  the  law 30 

Cancellation — Feeble  Intellect — ^Inadequacy  of  Price — ^Innocent  Purchasers. 

Whilst  the  general  equity  rule  that  feeble  intellect,  with  inadequacy 
of  price;  with  but  slight  circumstances  evidencing  fraud  or  over-reaching, 
will  suffice  to  the  cancelment  of  contracts,  yet  when  such  contract  has 
been  acquiesced  in  for  more  than  fourteen  years  and  the  land  has  gone 
into  the  hands  of  innocent  purchasers,  there  should  be  great  preponder- 
ating   evidence    and   circumstance    against    the    sale    before    the    property 

rights  of  innocent  purchasers  should  be  disturbed 383 

Contract   for   Exchange    of   Lands — Breach   of   Covenant — Misdescription  in 

Deed  Corrected. 

Under  a  contract  for  exchange  of  lands,  a  deed  made  subsequent  thereto 
in  which  the  property  is  misdescribed  will  be  corrected  by  a  chancery 
proceeding.   A  mere  misdescrii^ion  in  a  deed  is  not  a  breach  of  warranty 

nor  grounds  for  a  rescission  of  contract  between  the  parties ...206 

Land— Sale— Verbal  Contract. 

A  verbal  contract  for  the  sale  of  land  is  not  legally  obligatory  upon 
either  party,  until  some  writing  evidencing  the  sale,  and  sufficient  to 
take  the  contract  out  of  the  operation  of  the  Statute  of  Frauds,  is 
executed  by  the  vendor  and  accepted  by  the  vendee 301 

Requirements  to  entitle  a  vendor  of  real  estate,  by  executory  contract, 
to  a  judgment  in  rem,  and  enforcement  of  lien, — ^vol.  1,  625. 
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Contract  for  Sale  of  Land— Hescission— Damages  for  Breach— Rent. 

Upon  rescission  of  a  contract  for  sale  of  land,  damages  resulting  to  the 
vendee  by  reason  of  the  failure  of  the  vendor  to  carry  out  an  agreed 
rescission  between  the  parties,  will  be  allowed  the  vendee,  it  appearing 
that  he  vacated  the  premises  at  vendor's  demand  some  three  months 
prior  to  the  settlement  of  the  vendor,  for  which  time  the  vendee  would 

be  entitled  to  his  rental  of  the  premises 215 

Conditional  Sale — ^Instructions — ^Personal  Property. 

Upon  a  contract  to  furnish  horses  to  the  Government,  the  evidence 
showed  that  two  of  the  horses  had  been  delivered  to  the  Government 
Agent,  but  never  inspected,  and  not  paid  for.  In  a  question  of  which  of 
two  vendors  should  stand  the  loss,  the  jury  should  have,  been  informed 
by  proper  instructions  whether  it  was  an  absolute  or  conditional  sale 
whether  the  horse  had  been  delivered  as  directed  by  one  vendor,  whose 
duty    it   was   to   have    them    inspected,    and    whether   delivered,   branded 

or  unbranded 632 

Construction— Lease—Fixtures. 

A  contract  for  the  lease  of  a  salt  mine,  amongst  others,  contained  the 
following  clause  '^Any  materials  and  implements  the  said  Mead  may 
place  upon  the  premises  for  the  manufacture  of  salt  and  not  counted 
fixtures,  he,  Mead  shall  have  the  right  to  remove  for  his  use,  unless 
said  Dr.  Lan^downe  chooses  to  pay  said  Mead  for  the  same  at  a  fair 
valuation."  Held,  that  this  would  not  vary  the  legal  signification  of 
the  term  "fixtures,"  the  implements  being  merely  erected  for  the  purpose 

of  trade,  were  subject  to  removal  by  the  tenant 279 

Pleadings— Title  by  Delivery. 

Where  the  allegation  and  proof  fails  to  establish  the  delivery  of 
wood  sold  under  contract,  or  the  setting  apart  of  a  quantity  designated 
in  the  contract,  this  will  not  constitute  title  or  delivery  and  no  action 

on  the  contract  will  lie : 60 

Lease — Forfeiture — ^Non-Pajonent  of  Rent. 

Where  by  the  terms  of  a  lease  it  is  stipulated  that  the  lessor  may  re- 
enter, upon  the  failure  to  pay  rent,  the  lessor  may  annul  the  contract 

and  is  entitled  to  the  possesion 91 

Written  Contract — Loss  of  Improvements. 

The  lessee  having  failed  to  execute  the  written  contract  for  the 
rent  of  the  premises  the  lessor  was  entitled  to  recover  the  possession. 
But   as   such  recovery   would   involve   the   loss   of  the   improvement   the 

lessee  may  elect  to  execute  the  writing  or  submit  to  eviction 91 

Bills  and  Notes— Contract  for  Payment  in  Lumber. 

A  contract  for  delivery  at  a  given  point,  of  personal  property,  in 
settlement  of  notes,  though  the  property  be  not  accepted,  the  debtor 
is  entitled  to  recover  against  the  creditor  the  value  of  such  of  the  property 

as  was  lost  by  reason  of  the  creditors  negligence 476 

Parent  and  Child. 

An  alleged  contract,  by  parol  agreement  between  father  and  son,  no 
writing  of  any  kind  having  ever  been  made,  held  too  vague  for  judicial 

action  and  unenforcible 653 

Binding  contract  by  father  to  devise  lands  to  a  daughter,  upon  acceptance 
or  approval, — ^vol.  1,  262. 

It  must  show  that  father  understood  that  he  was  disposing  of  the 
estate  by  contract,  and  not  by  will,  lb. 

Where  contract  for  sale  of  land  rescinded  by  agreement  rents  should 
off-set  interest, — vol.  1,  367. 
Title — Slander  of— Unliquidated  Damage — Set-off. 

The  slander  of  the  title  of  appellant    by  appellee    is  a  claim  for  un- 
liquidated damages  which  cannot  be  off-set  against  a  claim  on  contract.    224 
Written— Unsigned— Evidence  of  Parol  Agreement. 

A  written  contract,  unsigned,  may  be  referred  to  as  containing  the  agree- 
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ment  between  the  parties  with  as  much  certainty,  if  not  more,  than  the 
mere  recollection  of  witnesses,  and  may  be  regarded  as  the  establishment 

of  a  parol  agreement 128 

Same— Extra  Work— Price— Original  Agreement. 

So  far  as  the  work  was  done  under  the  original  agreement,  it  should 
be  enforced  and  as  far  as  there  was  an  expressed  agreement  for  alter- 
ations, this  should  be  likewise  enforced,  and  for  such  extra  work  as  was 
not  expressly  agreed  for,  it  should  be  allowed  so  far  as  its  value  can  be 
estimated  by  the  work  embraced  in  the  original  contract 128 

Partnership  Contract — Fees  for  Services  Claimed  by  One  Partner. 

Sy  the  terms  of  a  co-partnership,  one  was  to  advance  the  funds  neces- 
sary to  conduct  the  business  and  the  other  to  perform  the  services, 
profits,  if  any,  to  be  equally  divided.  Afterwards,  an  express  agreement 
was  entered  into  to  borrow  money  to  make  a  larger  investment:  Held 
that  this  latter  agreement  would  not  change  the  original  contract,  unless 
there  was  a  special  agreement  made  and  entered  into,  to  allow  fees  for 
services  rendered  the  firm,  the  presumption  being  that  partners  look  to 
the  profits  for  the  compensation 58 

Sale  of  Land— Suit  to   Enforce— Petition  to  be  Made  Party— Statement  of 
Facta.  r 

In  this  suit  for  enforcing  a  contract  for  the  sale  of  land  appellants 
filed  a  petition  to  be  made  parties,  alleging  they  were  the  "owners  of  the 
land  and  interested  parties."  No  facts  were  stated  showing  the  character 
of  their  claim,  or  how  it  was  derived,  whether  from  devisb,  contract 
or  inheritance.    Held,  that  each  claim  is  too  vague  and  indefinite  for  judicial 

review,  and  the  cross  petition  was  properly  dismissed 135 

Verbal  Agreement  to  Cultivate  Farm— Pleadings. 

In  a  suit  for  recovery  of  amount  due  under  verbal  contract  to  manage 
a  farm,  and  "if  the  sum  of  $1,000.0^  13  not  made  annually,  the  deficit  to 
be  made  up  by  the  owner,"  it  must  be  alleged  in  the  petition  that  this 
particular  amount  was  not  realized,  and  show  in  what  the  discrepancy 
will  consist,  in  order  to  recover  thereon 205 

Pleadings. 

The  mere  breach  of  the  revenue  laws  of  the  U.  S.  cannot  be  pleaded 
in  bar  of  recovery  on  a  contract  valid  in  this  State, — ^vol.  1,  688. 
Specific  Execution— Petition  Defective. 

In  a  suit  to  enforce  the  Specific  execution  of  a  contract  the  plaintiff 
must  allege  ability  and  readiness  to  convey  the  land  in  controversy  to 

his  vendee 71 

Warranty— Purchaser  of  Slaves  Took  Them  Subject  to  any  Change  in  the 
Law— Contingency. 

The  purchasers  of  slaves,  whilst  slavery  was  an  institution  of  this 
State,  took  them  subject  to  any  change  in  the  law  by  which  such  prop- 
erty was  held,  unless  they  expressly  provided  in  their  contract  for  the 

contingency 294 

Failure  to  Comply  with  Terma— Election— Rescission. 

When  a  vendee  fails  and  refuses  to  comply  with  the  terms  of  sale,  the 
vendor  may  elect  to  treat  the  contract  as  rescinded  or  sue  for  the  pur- 
chase price 119 

Contracts  for  Purchase  of  Personal  Property— Rescission  for  Fraud— Tender. 

It  being  the  duty  of  a  vendor  of  a  horse,  to  disclose  to  a  purchaser 

its  true  condition,  when  asked  as  to  the  soundness,  and  the  vendee,  upon 

discovering  the  fraud  and  misrepresentation,  made  a  tender  of  the  horse 

and  money  back,  the  vendor  cannot  be  heard  to  complain  of  an  enforced 

rescission  of  the  contract 590 

Aiding  Rebellion— Right  to  RecoTer  Property. 

The  mere  sale  and  delivery  of  property  with  a  knowledge  that  the 
buyer  intended  it  for  the  use  of  those  who  were  in  rebellion  against  the 


716  Index. 

ACCOUNTS-CJontinued. 
Government,  without  some  participation  in  the  aot  itself  of  giving  aid 
to   those   in  rebellion,   was   not    sufficient   to  deprive   the  vendor  of   the 

right  to  recover 178 

Specific  Performance. 

When  plaintiff  has  an  adequate  legal  remedy  for  breach  of  contract, 
in  sale  of  real  estate  specific  execution  will  not  lie, — ^vol.  1,  358. 

Specific  performance  where  contract  is  for  a  certain  payment  in  coin, — 
vol.  1.  668. 

Valid  Delivery  of  Article  Sold  Under— What  Constitutes  Tender. 

Under  a  contract  for  the  sale  of  com,  to  be  delivered  at  the  city  of 
Louisville  at  a  designated  place,  a  tender  to  the  defendant  while  the  com 
was  partly  on  loaded  cars  in  transit  and  partly  in  the  City  of  Jefferson- 
ville,  Ind.,  and  in  quantities,  at  variance  with  the  designated  amounts  to 
be  delivered  under  the  terms  of  the  contract,  would  not  be  sufficient  to 
hold  ine  defendant  liable  for  any  loss  the  plaintiff  would  sustain  in  con- 
sequence of  a  sale  at  a  less  figure  than  that  specified  in  the  contract.  The 
defendant  was  not  bounu  to  receive  the  com  thas  offered^  as  a  com- 
pliance  with   contract 248 

As  to  rescission  of  contract  for  purchase  of  land,  by  sufficient  tender 
of  return, — ^vol.  1,  402. 
Actions — Trover  and  Conversion — Contract  Price  Criterion. 

In  an  action  of  trover  and  conversion,  the  value  of  the  property  at 
the  time  of  the  conversion,  not  to  exceed  the  contract  price,  is  the  true 

criterion 324 

Usury— Pleading. 

Not  necessary  to  plead  usury,  when  the  Statute  declares  contracts  for 
more  than  legal  interest,  void  to  that  extent, — ^vol.  1,  77. 
Warranty. 

Recovery   of   damages    sustained    for   breach   of    warranty,    is   a   cause 
of  action  on  contract, — vol.  1,  409. 
Fraud  Vitiates— Waiver. 

A  contract,  providing  for  the  sale  of  tobacco  "now  in  the  house,  raised 
the  present  year,  also  his  interest  in  the  crops  of  tobacco  now  on  his 
farm,  and  several  other  small  crops  not  yet  hauled  in,  but  already  pur- 
chased" and  upon  which  inferior  tobacco  was  delivered  bought  from  outside 
parties  and  mixed  with  the  good  tobacco,  held  to  vitiate  the  whole  con- 
tract, except  so  far  as  subsequently  waived  by  the  purchaser 258 

Papers  in  evidence  in  a  suit  must  show  nature  of  the  agreement  to  be 
performed,  to  constitute  a  written  contract, — ^vol.  1,  167. 

No  liability  inconsistent  with  a  written  contract  can  be  proven,  in  the 
absence  of  fraud  or  mistake, — ^vol.  1,  42. 

CORPORATIONS. 
Liability  of  Drawer,  where  Funds  of  Company  Come  into  His  Hands. 

It  is  the  duty  of  an  officer  of  a  corporation,  who  had  given  his  payee 
an  order  on  the  treasurer,  and  accepted,  payable  out  of  a  certain  fund, 
to   set   aside   so   much  thereof  as   is   necessary   to   liquidate   same,   when 

said  certain  funds  come  into  his  hands  as  such  officer 658 

Same— Fraud  on  Creditors. 

To  permit  the  withdrawal  of  the  fund,  virtually  appropriated  to  the 
payment  of  this  debt,  and  take  it  out  of  the  state,  would  be  aiding  in  the 

effort  to  defeat  a  creditor  in  the  collection  of  his  debt 658  . 

Orders,   Drawn  on  Treasurer  by   Secretary — ^Evidence  of  Indebtedness — Cor- 
porations. 

An  order  drawn  by  the  secretary  of  a  turnpike  company,  on  the 
treasurer,  is  evidence  of  an  indebtedness  of  the  amount  of  same  from  the 

drawer  to  the  payee 668 

Stockholders  and  subscribers  to  its  stock  are  not  concluded  by  a  judg- 
ment confessed  by  its  President,  from  assailing  it, — ^vol.  1,  468. 
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In  a  suit  against  insolvent  corporation,  all  the  subscribers  to  the  stock 
should  be  made  parties, — ^Ib. 

The  liability  of  such  subscribers  should  be  prorated, — lb. 

As  to  assailing  of  organization,  after  repeated  election  of  directors, — lb. 

A  purchaser  of  the  assets  of  a  corporation,  sold  under  order  of  Court, 
not  liable  for  the  debts  of  the  Ck>mpany,— rvol.  1,  618. 

Party  executing  note  to  corporation,  estopped  from  denying  its  exist- 
ence,— vol.  1,  255. 

Where  the  books-  show  election  of  a  President,  it  is  presumptive  of 
notice  being  given, — lb. 

Assignment  of  note  of  corporation  by  its  President,  passes  legal  title, — lb. 

COSTS. 
When  costs  are  the  result  of  administrators  iUegal  conduct,   he  must 
pay  it, — ^vol.  1,  69. 

Attachment — Successful  Claimant 

In  an  attachment  suit,  where  a  claimant  is  successful  in  sustaining  his 
claim  to  part  of  the  property,  it  is  error  to  adjudge  the  costs  of  the  suit 
against  him,  though  the  attachment  be  sustained  in  all  other  par- 
ticulars  238 

Attorneys  Fee— Defeated  Party. 

The  appellant  being  defeated  in  the  action,  was  liable  for  legal  cost, 
but  beyond  that  he  ought  not  to  be  made  to  contribute  to  the  payment 
of  the  fees  of  his  adversary's  counsel 109 

Divorce. 

Under  Sec.  32,  Chap.  25,  Rev.  Stat,  requiring  the  husband  to  pay  all 
costs  of  a  divorce  suit,  where  the  wife  is  not  in  fault,  held,  that  though 
the  lower  court  granted  the  relief  of  the  plaintiff,  for  which  a  reversal 
could  not  be  had  costs  were  properly  adjudged  against  him  on  evi- 
dence, the  wife  proving  their  separation  to  be  only  temporary 533 

Costs  against  husband  in  wife's  suit  for  divorce, — ^vol.  1,  632. 

Defective  Title  Cured  during  Pending  of  Suit  for  Purchase  Money. 

A  defendant  to  a  suit  to  enforce  a  purchase  money  claim,  is  entitled 
to  a  judgment  for  costs,  where  the  defect  to  the  title  is  cured  during 

the    pending    litigation 469 

Garnishee — Not  Liable  for  Costs. 

Unless    a   garnishee    resists    the    claim    against    them    in    an   equitable 

action  by  attachment,  no  costs  can  be  recovered  against  him,  especially 

where   the   litigation  is    prolonged  by  the    negligence   of  the    attaching 

creditors 583 

Sales — Oppressive  Costs. 

A  sale  upon  lands  upon  which  a  lien  created,  to  reimburse  the  wife, 
is  held  unjudicial,  where  the  value  of  the  land  is  shown  to  be  more  than 
the  price  paid  by  the  wife  for  which  she  holds  a  lien,  and  would  create 
inconvenience  and  oppressiveness  in  its  costs 488 

Plaintiff  Entitled  to  His  Costs  when  Petition  Corrects  Errors. 

Where,  in  a  petition  by  the  plaintiff,  he  succeeds  in  correcting  mistakes 
charged  therein,  he  is  entitled  to  recover  his  costs,  though  the  petition 
may  not  be  sustained  and  relief  granted  as  prayed  for 243 

The  plaintiff  is  entitled  to  his  cost,  although  his  action  is  practically 
defeated 177 

Pleadings — ^Answer— Judgment  for  Costs. 

The  answer  was  not  sufficient  to  escape  a  judgment  for  eosts,  but  was 
an  sion  of  a  lot  belonging  to  the  plaint^s,"  it  not  a  denial  that  she  was 
in  possession  in  fact,  but  only  that  her  possesion  is  unlawful,  nor  con- 
strued as  a  plain  and  simple  denial  of  the  title  alleged  in  the  petition.  Nor 
does  a  denial  "that  she  keeps .  plaintiff  out  of  his  rightful  property"  deny 
that  she  held  the  ground  nor  that  it  was  the  property  of  the  oo-plaintiff. 
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The  answer  was  not  sufficient  to  escape  a  judgment  for  costs,  but  was  an 

admission  of  title  in  the  plaintiffs,  and  of  her  own  possession. 212 

Surety. 

Liability  of  surety  on  bond,  for  costs  in  misdemeanor  cases, — vol.  1,  423. 

CO-TENANCY. 
Reservation  by  one  co-tenant,  in  subjecting  property  owned  jointly,  to 
debts  of  the  other,— vol.  1,  336. 

COUNTERCLAIM. 
A  counterclaim  must  be  a  cause  of  action, — ^vol.  1,  328. 
Pleading — ^Answer,  Sufficient  as  a  Counter-Claim. 

An  answer,  though  deficient  in  not  stating  the  terms  of  a  contract, 
whether  written  or  oral,  where  it  Substantially  alleges  fraudulent  mis- 
representations  and  specified  damages   resulting  therefrom,  will  be  good 

as  a  counter-claim 312 

May  be  set  up  by  one  partner,  after  judgment  has  been  rendered 
against  the  other  by  default, — ^vol.  1,  386. 

An  answer,  though  not  good  as  a  bar  to  an  action,  may  be  sufficient  as 
a  counter-claim, — voL  1,  lb. 

Injured   party,   by   counter-claim,   may   recover   for   damages   sustained 
by  failure  of  obligee  to  secure  promised  additional  surety  on  a  note, — ^voL 
1,  146. 
Defective  Title— Pleading. 

A  defect  in  the  title  to  land,  is  properly  the  subject  of  a  counter- 
claim, in  a  suit  to  enforce  purchase  money  notes 409 

Set-off — Statutes  of  Limitation. 

The  Statutes  of  Limitation  may  run  against  a  set-off  but  not  against 

a    counter-claim 67 

Pleadings— Answer — Offset — ^IsBue  in  Bar. 

The  answer  of  the  defendant  was  not  an  off-set  or  counter-claim,  but 
presented  an  issue  in  bar,  which  by  the  provision  of  the  Civil  Code,  stood 

denied  except  as  conferred  by  the  statements  of  the  petition.  124 

A  covenant  of  warranty  of  a  "Jack"  cannot  be  a  foundation  of  a  counter- 
claim,— ^vol.  1,  400. 

COURTS. 
Damages — Value — ^Amount — ^Taken  as  True — ^Law  and  Facts  Submitted  to 
the  Court 

The  "Law  and  Facts  having  been  submitted  to  the  court  without  the 
intervention  of  a  jury,  and  the  court  being  advised  etc,  adjudged  etc" 
Held,  that  the  foregoing  recital  very  clearly  implies  that  a  trial  by  a 
jury  was  waived  and  the  facts  as  well  as  the  law  submitted  to  the 
court.  Therefore,  it  will  be  presumed  that  every  fact  was  proven  neces- 
sary to  authorize  the  judgment 457 

Contract— -Building  Court  House— County  Judge  as  Contractor. 

While  the  official  duties  of  a  Count  Judge  requires  that  he  should 
participate  actively  in  arranging  the  erection  of  the  public  buildings  of  the 
county,  there  is  no  statutory  inhibition  against  him  bidding  for  and 
securing  the  contract,  where  it  is  not  shown  that  he  derived  any  speci&l 

benefit,  nor  did  anything  unfair  in  awarding  the  contract.  439 

Discretion  of  Court  to  set  Aside  Judgment. 

Acting  under  Sec  800,  Civ.  C.  the  Chancellor,  suspended  a  judgment 
rendered,  within  the  prescribed  time,  held,  that  having  thus  retained 
the  power,  within  a  reasonable  time  thereafter,  to  set  aside  the  ver- 
dict, he  did  not  abuse  a  legal  discretion  in  subsequently  doing  so 602 

Mandate  of  Appellate  Court— Duty  of  Judge  of  Lower  Court  to  Obey. 

It  is  not  discretionary  with  a  Judge  of  the  lower  Court  to  enter  the 
mandate  of  the  Court  of  Appeals.     When  such  a  mandate,  accompanied 
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with  a  motion  for  judgment,  is  presented,  same  must  be  entered,  and 

final  judgment  given.    240 

Arbitration  and  Award — ^Affinnance  or  Decision  by  Circuit  Court 
An  award  made  by  arbitrators,  not  named  by  the  court  but  to  be 
chosen  by  the  parties  litigant,  is  valid  and  binding,  where  the  record 
shows  who  were  chosen  arbitrators,  that  they  were  sworn,  that  the 
award  was  made  and  signed  by  one  of  them  and  the  umpire,  and  that 
copies  were  furnished  to  each  party,  and  where  the  parties,  with  their 
witnesses  and  counsel  appeared  before  the  board  on  the  day  set  for  the 
hearing,  and  all  fully  heard 247 

Same— Transfer  from  Circuit  Court  to  Common  Pleas  Court,  Transfer  of 

Causes. 

The  act  fixing  the  commencement  of  the  first  term  in  September 
was  a  public  notice  to  all  litigants  when  and  where  their  suits  would  be 
adjudicated .225 

Administrators — County  Court  Settlement  PrimA  Fade  Sight — Surcharge. 

A  settlement  made  by  an  administrator,  with  the  County  Court  is 
prima  facie  right,  but  when  the  administrator  seeks  to  subject  land 
descended  to  the  heirs  and  they  surcharge  the  settlement,  and  show 
errors,  this  prima  facie  presumption  is  greatly  weakened 369 

A  county  court  has  no  jurisdiction  to  divide  heirs  personal  property, 
which  cannot  be  divided  in  kind, — ^vol.  1,  272. 

Summons   of   a   defendant   to   attend  court,   terms   of  which   has  been 
changed  by  Legislature, — vol.  1,  69. 
Mode  and  Time  of  Sale— Discretion  of  the  Court — Consent  of  Infants. 

No  other  law  than  the  deed  of  trust  and  the  sound  discretion  of  the 
court  prescribes  the  mode  or  time  of  sale.  The  court  has  the  power  to 
make  a  sale  without  the  consent  of  the  infant  beneficiaries 90 

Courts   discretion   in   permitting   a   second,   or   amended   answer   to   be 
filed,— vol.  1,  620. 
Bond — Sale  of  Property  by  Court  Without  Reinvestment. 

When  a  married  woman,  over  21  years  of  age,  desires  a  sale  of  an 
inheritance,  by  order  of  court,  without  reinvestment,  thereof,  but  the 
fund  to  be  placed  under  the  control  of  her  husband,  without  bond,  she 
will  be  estopped  from  attacking  the  sale  thereafter,  especially  when  she 
had  joined  her  husband  in  a  subsequent  confirmation  of  the  title 335 

COVENANT. 

A  covenant  in  a  note  that  it  may  be  extended  at  the  payors  pleasure, 
is  va^d, — ^vol.  1,  491. 
Bond  to  Commonwealth  for  Benefit  of  Minor  Heirs — Sales. 

The  entering  into  a  covenant  to  the  Commonwealth,  by  a  guardian 
desiring  the  sale  of  property  belonging  to  minors,  with  security  stipu- 
lating for  the  benefit  of  the  infant  heirs,  a  faithful  performance  of  his 
duties  as  guardian,  and  that  he  would  perform  the  orders  of  the  court, 
is  esentially  and  lawfully  in  every  legal  sense,  a  bond  to   such  minor 

heirs   and  wards   separately   and  collectively 335 

Misdescription  in  Deed  Corrected— Contract  for  Exchange  of  Lands— Breach 

of  Covenant 

Under  a  contract  for  exchange  of  lands,  a  deed  made  subsequent  thereto 
in  which  the  property  is  misdescribed,  will  be  corrected  by  a  chancery 
proceeding.  A  mere  misdescription  in  a  deed  is  not  a  breach  of  warranty 
nor  grounds  for  a  rescission  of  contract  between  the  parties 200 

Breach  of  covenant  in  notes,  assigned,  and  in  the  hands  of  attorney  for 
coUection, — ^vol.  1,  214. 
DiTorce. 

A  contract  of  separation  by  husband  and  wife,  with  a  provision  which 
obligated  the  wife  not  to  impose  on  him  any  liability  "nor  in  any  man- 
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COVENANT— Ck)ntmued. 
ner   whatever,    make   him   or   his    estate   responsible   for   any    monej   or 
debts    other    than    the    note    before    mentioned,"    held    not    a    guarantee 
against  an  allowance,  pendente  lite,  by  the  court  of  $300  for  the  main- 
tenance  of   the   wife £33 

Sabseqnent  Purchasers. 

Land  conveyed  by  bond  for  title,  with  reservation  of  legal  title,  is  notice 
and  binding  on  subsequent  purchasers, — ^vol.  1,  186. 

Substantial  performance  of  condinons  of  covenant, — ^vol.  1,  228. 
Contracts — Specific  Execution. 

A  covenant  by  several  obligors  to  pay  certain  debts  out  of  any  church 
funds  that  may  come  into  tl^eir  hands,  will  render  them  personaUy  liable 
for  a  breach  thereof,  where  such  funds  were  proven  to  have  been  received 

Liberal  construction  of  a^eement  in  a  special  covenant  of  R.  R.  Ck>.,  to 

Liberal  construction  of  agreemnt  in  a  special  covenant  of  R.  R.  Co.,  to 
build  line  of  road  in  a  particular  way, — ^vol.  1,  228. 

CONVERSION. 
Injunction— Conversion  of  Property  Under— Liability  on  Bond. 

On  the  dissolution  of  an  injunction,  personal  property  can  be  sur- 
rendered by  the  plaintiff  to  the  defendant;  tae  detention  could  not  be  treat- 
ed as  a  conversion  of  them  by  the  plaintiff,  he  being  liable  on  his  bond  in 
consequence  jof  the  injunction,  to  the  defendant  for  any  damages  sus- 
tained by  him 279 

Conversion  Made  in  Former  Suits. 

The  appellant  in  a  suit  with  Griggs  in  1838  alleged  that  Davis  owned 
the  land  to  a  line,  even  26  poles  higher  up  the  river  than  that  fixed  by 
the  processioner.  These  record  concessions  are  alone  persuasive,  if  not 
oondusive,  against  the  appellant 137 

COVERTURE. 
A  wife  sold  land,  receiving  part  of  consideration.    Contract  was  rescinded 
and  she  gave  her  note  for  the  consideration  received.    In  a  suit  thereon, 
she  cannot  plead  her  coverture, — ^vol.  1,  218. 

CREDITORS. 

Attachment  and  sale  of  land  to  which  attaching  creditors  only,  had 
equitable  title,— vol.  1,  518. 

An  attaching  creditor  has  no  lien  on  fund  derived  from  sale  of  debtors 
property,  except   that  upon  which  his  attachment  levied, — ^voL   1,  466. 

Insolvency  of  vendor,  and  that  the  sale  was  made  to  prefer  a  creditor, 
necessary  facts  to  constitute  an  assignment,  for,  etc., — ^vol.  1,  392. 

Claim  of  creditor  as  against  fraudulent  grantee  of  debtor, — ^vol.  1,  230. 
Female  Guardian — Funds   Belonging  to   Ward   which  Passes   to .  Husbands 

Hands — Priority  of  Claims  as  to  General  Creditors. 

Creditors  cannot  claim  priority  over  ward's  rights  in  funds  which  have 
passed  into  the  hands  of  the  husband  of  her  guardian,  as  the  use  of  the 
ward's    money   without   personal   security   was   a   violation   of   the    wifes 

fiducial  duties  which  attached  fiducial  responsibilities , 298 

Executions— Nulla  Bona— Prior  Liens— Equity  Jurisdiction — Creditors. 

A  return  of  nulla  bona  by  reason  of  an  assertion  of  a  prior  lien,  gives 
to  a  court  of  equity  jurisdiction  to  clear  the  title,  it  not  being  material 
to  the  judgment  debtor,  whether  the  lien  was  right  or  not. 

Creditors   alone  are  concerned  in  the   distribution  of  the   proceeds   of 

a  sale  under  execution 674 

Judgment  Creditor-Actions— Officers  Negligence. 

The  effort  of  a  judgment  creditor  to  make  his  debt  by  causing  another 
execution  to  issue,  after  the  sheriff  failed  to  execute  the  former  one, 
will  be  no  defense  for  the  officer  to  an  action  against  him  for  his  official 
delinquencies 352 


Index.  721 

CREDITORS— Continued. 
Mortgages — Sale  of  Property  Under  Execution— Installments  Not  Ihie. 

Where  a  judgment  directs  the  oommissioner  to  sell  so  much  of  the  land 
as  may  be  necessary  to  pay  the  installment  of  the  purchase  money  then 
due  and  sued  for  if  the  whole  tract  would  not  bring  more  or  not  even 
enou[;h  to  pay  same,  that  fact  would  not  deprive  the  judgment  creditor 
of  his  right  to  his  judgment  and  the  execution  thereof,  other  installments 
being  not  yet  due 556 

Preferring  Creditors. 

A  trustee  is  not  entitled  to  the  exclusive  privilege  of  having  the  debts 
of  the  assignor,  for  which  he  was  bound,  as  surety,  paid  in  full  before 
the  other  creditors  are  allowed  to  participate 398 

Sale  of  Debts  without  Consent  of  Creditors. 

A  trustee  has  no  rigl\,t  to  sell  debts  owing  the  assignor  at  a  sacrifice, 
without  the  consent  of  the  creditors. 

A  trustee  had  no  right  to  consent  to  the  asignor  collecting  the  debts 
without  the  consent  of  the  creditors 398 

CREDITOR'S  SUIT. 
Bills  and  Notes— Fraudulent  Sale  to  Hinder  and  Delay  Creditors. 

Two  notes  were  given  to  Benton,  by  A.  M.  and  Z.  C.  Merrill.  Benton 
then  placed  both  notes  in  the  hands  of  Richardson  for  collection  and 
then  assigned  the  receipt  of  Richardson  to  Crawford.  In  the  absence 
of  proof  of  a  valid  sale  for  a  valuable  consideration,  or  a  satisfactory 
explanation  as  to  the  different  transfers,  it  is  held  that  creditors  of 
Benton  could  attack  the  attempted  collection  of  the  notes  by  Crawford,  as 
having  been  transferred  to  defraud  creditors 594 

Fraudulent  Conveyance — ^Rights  of  Creditors. 

D.  A.  Davis  purchased  some  land  from  one  Calzer  and  received  a  title 
bond  therefor,  and  shortly  thereafter  assigned  said  bond  to  his  father- 
in-law,  the  appellant.  Davis  appeared  to  have  been  insolvent  at  the  time 
of  the  purchase  and  the  transfer  of  ;he  bond,  but  continued  to  occupy 
the  land,  and  made  the  payments  due  to  Calzer  as  part  of  the  purchase 
price  for  some  time  after  the  transfer  of  said  bond  to  appellant.  Held, 
that  the  assignment  of  the  bond  wa*}  fictitious  and  fraudulent  as  to 
creditors 289 

Lien  Created  by  Payment  by  Wife. 

In  a  suit  by  a  creditor  to  subject  the  lands  in  the  name  of  the  wife, 
conveyed  to  her  by  her  insolvent  husband,  it  is  held  that  the  wife  will 
have  a  prior  lien  thereon  for  moneys  Bhe  paid  for  the  land  out  of  her 
indivivlual  means 488 

Same — Sales — Oppressive  Costs. 

A  sale  of  the  lands  upon  which  a  lien  is  thus  created,  to  reimburse 
the  wife,  is  held  unjudicial  where  the  value  of  the  land  is  shown  to 
be  no  more  than  the  price  paid  by  the  wife  for  which  she  holds  a  lien, 
and  would  create  inconvenience  and  oppressiveness  in  its  costs.  ....'...  .488 

Fraudulent  Conveyance — ^Husband  and  Wife. 

Upon  dissolution  of  a  partnership,  the  partners  conveyed  lands  they 
owned,  to  the  wife  of  one  of  the  partners,  in  consideration  of  her  assump- 
tion of  two  debts  they  owed.  This  conveyance  was  attacked  by  creditors 
as  fraudulent.  The  wife  claimed,  as  part  consideration  as  payment,  $500 
she  had  invested  in  the  business.  Held  that  the  land  must  be  considered 
as  liable  to  the  debts  of  the  insolvent  husbands,  and  subject  to  rights  of 
creditors 319 

Parent  and  Child— Fraudulent  Conveyance  from  Father  to  Son. 

A  deed  of  gift  from  a  father  to  his  infant  son,  who  had  no  means,  nor 
where  shown  that  the  son  had  secured  funds  with  which  to  pay  the  con- 
sideration stated,  the  father  at  the  time  being  heavily  involved,  is  held 
to  be  fraudulent  and  without  consideration  as  to  creditors  of  the  father.  309 
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CREDITOR'b  SUIT— Continued. 
Conveyance  to  Prefer  Creditors— Failure  to  File  Suit  in  Time. 

In  order  that  a  mortgage,  alleged  to  have  been  given  to  prefer  credi- 
tors,  maj   be    attacked,   action   must   be    commenced    within   the    time 

required  by  1  v.  R.  S.  page  553  by  some  creditor.  509 

Fraudulent  Conveyance — ^Participation  by  Vendees. 

In  the  absence  of  proof  of  Imowledge  of  or  participation  in  a  con- 
veyance of  land  by  a  defendant,  by  the  vendees,  held,  not  to  constitute 
a  fraud  upon  any  creditor,  especially  where  no  proof  is  offered  as  to  the 

insolvency  of  the  defendant  at  the  time  of  the  transfer 525 

Partnership— Disclosing  Name  of  Individual  Parties. 

Unless  the  real  names  of  the  individual  partners  to  a  partnership  are 
disclosed,  the  creditors  will  be  presumed  to  have  supposed  the  business 
was  owned  by  those  in  control  of,   and  who  conducted  same,  as   their 

individual  place  of  business 319 

Voluntary  Conveyances — Subsequent  Debt. 

A  voluntary  conveyance,  without  consideration,  cannot  be  avoided  on 
that  acooimt  alone,  by  creditors  whose  debt  occurred  subsequent  to  the 

execution  of  the  deed 463 

Balance  of  Purchase  Price,  Unpaid,  Subject  to  Debts. 

The  residue  of  the  unpaid  purchase  price  due  under  a  voluntary  con- 
veyance is  subject  to  execution  by  creditors,  whose  debt  accrued  subse- 
quent  thereto 463 

Bale,  mortgage  and  lien  to  secure  one  creditor  to  exclusion  of  others, — voL 
1,50. 
Right  of  vigilent  creditor  to  secure  his  debt,  lo. 

Creditor  must  claim  benefit  of  transfer,  for  fraudulent  purposes,  within 
six  months, — vol.  1,  60. 
Mortgage  within  exceptions  of  Statute  of  1856, — ^vol.  1,  51. 

CRIMINAL  LAW. 

Jurisdiction  of  courts  over  offense  of  passing  counterfeit  national  bank 
notes, — ^vol.  1,  631. 

Indictment  sufficient,  when  it  gives  a  general  description  of  denomina- 
tion, bank  and  to  whom  passed, — ^Ib. 

Conversations  between  plaintiff  and  witness  of  defendant,  brought  out 
at  trial  by  defendant,  competent  evidence, — ^vol.  1,  436. 

Criminal  Code — New  Trial — ^Refusal  to  Grant. 

Under  Section  349,  Criminal  Code,  it  is  provided  that  an  error  in  grant- 
ing or  refusing  a  new  trial  shall  not  be  cause  for  reversal.  Under  these 
provisions  it  is  obvious  that  the  sufficiency  of  the  evidence  to  sustain 
a  charge  in  an  indictment,  cannot  be  enquired  into  by  the  Appellate 
Court,  nor  the  judgment  reversed  on  that  ground 251 

Indictment. 

To  sustain  indictment,  must  show  party  was  a  candidate,  was  voted  for, 
or  intended  to  be  voted  for, — ^vol.  1,  243. 

Indictment  not  supported  by  the  evidence,  entitles  defendant  to  per- 
emptory instruction, — ^Ib. 

Indictment  for  betting  on  election, — ^vol.  1,  243. 

Indictment—- Offense  of  a  Breach  of  Tavern  Bond. 

A  surety  on  the  bond  of  tavern  keepers  cannot  be  prosecuted  under 
an  indictment  alleging  an  "offense  of  a  breach  of  tavern  bond."  A 
surety  is  not  subject  to  indictment;  he  can  only  be  proceeded  against 
under  a  civil  action 543 

Selling  liquor  to  minor,  without  written  order  of  parent  or  guardian, 
is  a  psrsonal  offense  by  the  seller, — vol.  1,  624. 

Landlord  not  liable  unless  he  knew  of,  authorized,  or  assented  to  it, — ^Ib. 

Where  landlord  has  no  knowledge  that  gaming  is  going  on  in  his  tavern, 
he  is  not  criminally  responsible, — ^vol.  1,  181. 
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CRIMINAL   LAW— Continued. 
Tippling  Hous^License  Transferred. 

Garriot  having  obtained  a  license  to  retail  spirituous  liquors  in  a  certain 
house  and  not  choosing  to  exercise  the  privUege  ]^imself  gave  it  to  the 
appellee,  who  was  indicted  for  retailing  under  that  license.  Held  that  the 
appellee  had  not  violated  the  law  against  retailing  spirituous  liquor  with- 
out a  license 136 

Subordinate  officer  not  liable  criminally  for  taking  property  in  obedience 
of  command  of  superior  officer, — vol.  1,  406. 

CROSS  APPEAL. 
As  to  transfer  of  goods  by  conveyance,  binding  on  vendor,  no  complaint 
can  be  made  by  cross  appeal  of  that  not  injurious  to  such  party, — ^vol.  1, 
895. 

CROPS. 
Contract — ^Wife's  Right  to  Lease  Estate  of  Deceased  Husband. 

A  contract  between  a  tenant  and  the  wife  of  a  deceased  land  owner, 
for  the  cultivation  and  making  of  a  crop  for  the  ensuing  year,  is  bind- 
ing as  to  the  administrator  of  the  estate,  who  had  knowledge  of  the 
existence  thereof.  And  she  is  not  held  accountable  for  the  products  of 
same,  unless  it  be  for  such  amount  as  above  her  dower,  not  then  as- 
signed her,  and  for  her  yearly  support,  and  such  improvements  and 
repairs  necessary  to  make  the  crop 416 

CROSS  PETITION. 
Executory  Contracts — Pleadings. 

A  transfer  of  an  expectancy  by  heirs  of  an  estate  must  be  alleged  by 
cross  petition,  in  a  suit  by  the  holders  of  these  equities  to  enforce  same 
as  against  one  of  the  legatees,  it  being  a  contest  between  equities  as  to 

which  litigant  is  entitled  to  the  legal  title 354 

Subsequent  Purchases — ^Rescission. 

A  contract  will  be  rescinded  on  cross-petition  of  a  vendee,  who  has 
subsequently  purchased  a  part  of  the  land  from  the  party  who  is  seeking 
to  rescind  the  contract  of  his  purchase,  on  the  ground  of  fraudulent 
statements  made  to  him,  where  he  has  represented  to  his  vendee  that  the 

statement  he  complains  of  were  true 35 

Pleadings— Amended  Cross-Petition,  Offer  to  File. 

Allegations  of  fraud,  in  a  cross -petition,  and  of  the  payment  of  a  portion 
of  the  mortgage,  in  litigation,  uncontroverted  in  that  there  was  a  mere 
motion  to  reject  the  filing  of  same,  which  was  sustained,  presented  a 
prima  facie  case  for  relief,  and  it  was  error  for  the  court  to  reject  the 
amended  cross -petition  as  offered 263 

Discontinuance  of  original  suit,  operates  as  a  discontinuance  of  cross- 
petition  against  co-defendant, — ^vol.  1,  203. 
Jurisdiction  over  Cross-Petition — Pleading. 

Properly  filing  in  the  Circuit  Court  a  petition  for  injunction  and 
rescission,  gave  to  the  court  jurisdiction  aver  a  cross-petition,  for  a  speci- 
fic execution  and  an  inforcement  of  the  lien  sought  to  be  enjoined 498 

Before  a  judgment  can  be  rendered  on  an  answer,  it  must  be  made  a 
cross -petition, — vol.  1,  203. 
Vendor's  Lien — ^Answer  Must  be  Made  a  Cross-Petition. 

Gudgell  had  obtained  a  judgment  at  law  against  Rutherford  and  filed 
an  answer  to  the  attachment  suit  asserting  a  vendor's  lien,  but  he  failed 
to  make  his  answer  a  cross-petition  against  Rutherford,  nor  in  any  man- 
ner made  him  a  party.     Held,  that  the  entry  of  Rutherford's  appearance 

did  not  make  him  a  party  to  GudgelPs  answer 161 

Pleadings — Demurrer. 
Where  a  defendant  has  a  cause  of  action  against  a  co-defendant,  or  a 
person  not  a  party  to   the  action,  and  affe<^ing  the   subject   matter  of 
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CROSS  PETITION— Continued, 
the  action,  he  may  make  his  answer  a  cross-petition  against  a  co-defendant, 
or  such  other  person,  and  such  cross -petition  is  not  demurrable 454 

Pleading. 

Where  a  cfosa-petition  and  counter-claim  depend  on  the  facts  staled 
in  the  answer  to  original  petition,  held  that  those  facts  showing  imposture 
and  entire  want  of  title  either  legal  or  equitable,  are  admitted  by  the 
failure  to  respond  to  the  allegations  specifically,  as  required  by  the 
Code ' 664 

Summons. 

Where  a  party  is  made  defendant  to  the  original  action  by  amended 
pleadings,  process  on  his  cross-petition  against  the  plaintiff  is  not  neces- 
sary.  71 

Answer  by  Defendants— Waiver  of  Right  to  Question  its  Legal  Form. 
An  answer  as  to  its  merits  to   a  cross-petition,    (that   sets   up   a  cause 
of  action),  by  the  defendants,  without  having  demurred  or  moved  to  dis- 
miss same,  is  held  to  be  a  waiver  of  any  subsequent  right  to  do  so.     It 

must  be  treated  as  part  of  the  whole  suit 354 

Warning  order  against  a  defendant,  in  a  petition  to  which  he  was  not 
a  party,  does  not  apply  to  a  cross-petition,  he  not  being  before  the  court, — 
vol.  1,  82. 

CUSTOMS  AND  USAGES. 

Contract — Rule  of  Law  Changed  by  Custom  and  Usage. 

The  rule  of  law  in  relation  to  contracts,  may  be  changed  by  usage  of 
trade  and  custom  in  particular  localities.  But  before  a  custom  can  become 
a  law,  it  must  appear  that  the  usage  has  been  general  and  uniform,  and 
the  custom  peaceably  acquiesced  in  and  not  subject  to  contention  and 
dispute 389 

Special  Customs — Contracts. 

t  Special  customs  so  often  create  confusion  of  legal  rules  in '  directions 
not  contemplated  in  their  adoption,  they  are  to  be  admitted  into  the 
law  with  geat  reluctance;  and  it  cannot  often  be  a  hardship  to  parties 
to  reject  a  custom,  so  long  as  they  are  left  free  to  make  their  own  bar- 
gains, and  can  if  they  are  disposed  to  do  so,  incorporate  the  custom  into 
their  contact,  as   a  part  thereof 390 

Custom  Must  be  Certain  and  Reasonable. 

To  make  a  custom  and  usage  a  bona  fide  one,  it  i?  a  pre -requisite 
that  the  custom  was  certain  and  that  it  was  a  reasonable  one.  And 
of  the  latter,  where  parties  would  charter  a  steamboat,  they  could 
puchase  articles  to  tran^^port  on  it  more  valuable  than  the  boat  itself, 
and  if  it  should  be  liable  for  the  price,  the  property  of  the  owner  could 
be  incumbered  and  put  to  hazard,  by  the  reckless  conduct  of  an  insolvent 
bailee 390 

Statutes — Lien  on  Steamboats — Contracts  by  Usage  and  Custom. 

A  statute  giving  a  lien  on  steamboats  for  certain  specific  debts,  will 
operate  to  destroy  any  local  custom  by  which  liens  were  asserted  for 
debts  and  liabilities  not  enumerated  in  the  statute.  Cetain  specific  credi- 
tors have  by  a  special  statute,  liens  on  steamboats  for  their  debts,  and  for 
other  debts  of  their  owners  they  may  be  siezed  and  sold  under  the  general 
law  on  the  subject;  and  a  custom  of  a  particular  place  which  would 
secure  to  creditors  of  the  actual  owners  of  steamboats  preferred  liens 
on  such  boats  for  the  price  of  produce,  or  other  articles  sold  to  said 
owners  to  be  transported  by  freight,  or  to  earn  freight,  might  be  reasonable 
and  just,  while  to  make  them  liable  by  special  lien,  or  otherwise  for  the 
debts  of  persons  not  the  owners,  would  be  altogether  unreasonable 389 

Pleadings — Allegations  of  Petition — Customs  and  Usages — Uniformity  a  First 
Requisite  to  Constitute. 

Uniformity  being  the  first  requisite  in  the  establishment  of  law  by  cus- 
tom, a  petition  that  alleges  in  substance  that,  in  the  case  of  furnishing  a 
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CUSTOMS  AND  USAGES-Oontinued. 
steamboat  with  goods  and  supplies  for  speculation  by  parties  thereto,  or  to 
produce  freight  for  the  boat,  that  in  aU  such  cases  steamboat  men,  mer- 
chants and  others  at  PaduoUi,  Ky.,  and  up  the  Tennessee  river,  regard 
the  boat  liable  for  such  debts,  and  that  it  has  been  so  long  acquiesced  in 
that  it  has  become  a  well  established  usage,  and  that  it  is  a  valid  custom 
is   held   not   sufficient   to    establish    that    the    custom    was   uniform    and 

general 300 

«Stock  Brokers — Specifi'c  Contract — Custom  and  Usage  Among  Brokers. 

Where  in  the  pleadings,  there  is  a  conflict  as  to  the  terms  of  a  contract 
between  stock  brokers,  and  no  evidence  tending  to  establish  the  agreement, 
the  court  will  assume  the  contract  to  be  according  to  the  custom  and  usage 
between  brokers  and  their  customers  in  relation  to  transactions  of  a 
like  character.    499 

DAMAGES. 
Contract  for  Sale  of  Land— Rescission — Damages  for  Breach — Rent. 

Upon  rescission  of  a  contract  for  sale  of  land,  damages  resulting  to  the 
vendee  by  reason  of  the  failure  of  the  vendor  to  carry  out  an  agreed 
rescission  between  the  parties,  will  be  allowed  the  vendee,  it  appearing  that 
he  vacated  the  premises  at  vendor's  demand  some  three  months  prior  to 
the  settlement  of  the  vendor,  for  which  time  the  vendee  would  be  entitled 
to   hia    rental   of   the   premises. 215 

Henta — Damages   for   Non-Performance   of   Contract 

Under  a  contract  between  landlord  and  tenant,  to  cultivate  a  farm  and 
profits  to  be  yearly  divided,  the  landlord  is  not  entitled  to  charge  for  rents 
of  the  farm.  If  the  tenant  fails  to  perform  his  contract,  the  landlord  is  en- 
titled to  damages,  but  a  reasonable  rent  of  the  land,  would  not  be  a 
criterion   therefor.   ' 530 

Sent — Failure  to  Take  Premises — Criterion  of  Damages — ^Burden  of  Proof. 
The  price  for  which  property  was  rented,  under  a  contract,  is  prima  facie 
the  value  of  the  use  of  the  property,  and  the  burden  of  proof  is  on  de- 
fendants to  show  that  they  could  only  get  for  it  the  amount  reported  as 

received  by  them   329 

Injunction. 

Damages   upon   dissolution  of   an   injunction, — ^vol.   1,   399. 

Judgment — ^Damages — ^Assessed  by  Jury — ^Justice  Court — ^Trespass. 

In  an  action  for  trospass,  before  a  justice  of  the  peace,  a  failure  to  have 
the  damages  assessed  by  a  jury  will  not  make  the  judgment   void,   but 

voidable  only 569 

Judgment — ^Action  on  Bond — ^Assessment  of  Damages. 

In  an  action,  founded  on  bonds  of  defendants  to  perform  the  judgment 
exhibited  and  the  amount  sought  to  be  recovered  was  specifically  stated  in 
accordance  with  the  judgment,  the  defendants  failing  to  answer,  the  court 
is  authorized  to  render  a  judgment  without  a  jury  to  assess  damages. .  .663 

Damages,  where  constable  fails  to  return  execution,  within  30  davs, — 
vol..  1,  543-38-611. 

As  to  amount  of  damages  on  failure  to  turn  over  money  collected  by 
constable  on  an  execution,  after  demand, — vol,  1,  543. 

Same — This  proceeding  not  restricted  to  court,  of  original  jurisdiction. — lb. 
Actions — Failure  to  Prosecute  Suit — Sufficient  Evidence — ^Breach  of  Bond. 

In  an  action  in  equity  on  the  bond  of  the  plaintiff  in  a  replevin  suit  for 
his  failure  to  prosecute  same,  the  los^  the  defendant  therein  might  have 
sustained  for  a  breach  of  the  bond  was  a  subject  of  proof,  and  he  must  show 
that  he  had  been  deprived  of  his  property,  and  the  extent  of  the  loss  there- 
from by  proving  the  value  of  the  property  replevied.  A  mere  judgment 
for  the  face  of  the  bond,  for  alleged  breach,  is  not  sufficient 409 

Consignee  only  liable  for  amount  received  for  goods  damaged  in  transit, 
and  not  for  damages  sustained, — vol.  1,  490. 

45 
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DAMAGES-^Continued. 
Right  to  recover,  for  loss  by  reason  of  superior  title,  from  vendor,  in 
a  suit  to  enforce  purchase  money  lien, — ^vol.  1,  629. 

DEBT,  ACTION  OF. 
Express  Acknowledgment  of  the  Debt.  » 

In  order  to  take  a  case  out  of  the  statute  of  limitations  an  express  ac- 
knowledgment of  the  debt,  as  a  debt  due  at  that  time  (coupled  with  the 
original  consideration),  or  an  express  promise  to  pay  it,  must  be  proved- 
to  have  been  made  within  the  time  prescribed  by  the  statute. 001 

DEBTOR  AND  CREDITOR. 
Debts  Parchased  by  Agent— Participation  in  Fraud— Equity  Will  Not  Relieve. 
Equity  will  not  relieve  a  debtor  from  the  payment  of  debts  purchased 
by  his  agent,  where  he  has  participated  in  the  fraud  oommittM  on  his 

creditors    by    his    agent 26 

Debtor's  Right  to  Maintain  Family. 

It  is  a  well  settled  principle  that  a  creditor  has  no  enforcible  claim  on 
the  capacity  or  personal  service  of  an  insolvent  debtor  and  the  law  will 
permit  him  to  appropriate  the  products  of  his  industry  and  skill  to  the 

maintenance  of  his   family 101 

But  as  indulgent  as  the  law  is,  it  will  not  permit  a  debtor,  after  acquir- 
ing property  by  his  skill,  industry  or  credit,  to  secure  to  himself  an  estate 
by  making  his  family  the  depository  of  the  title  for  the  purpose  of  de- 
feating  his   creditors 101 

Deeds. 

Property   held   by   unrecorded   deeds,   not   leviable    without   consent   of 
debtor,— vol.  1,  311. 
Same — ^Refusal  of  debtor  to   surrender, — ^Ib. 

Purchase  of  debts,  by  debtor,  upon  representations  of  solvency,  fraud 

on  creditors, — ^vol.  1,  303. 

Insolvent  Debtor  Doing  Business  in  His  Wife's  Nams — System  of  Bankruptcy. 

If  an  adventurer  in  trade  may,  on  becoming  insolvent,  drop  his  own  name 

and  assume  that  of  his  wife  as  the  head  of  a  business  and  thereby  become 

rich  and  yet  defy  his  creditors,  a  more  convenient  system  of  bankruptcy 

could  not  be  conceived,  and  such  acts  cannot  be  tolerated  by  the  courts . .  101 

Executions— Failure  to  Return— Insolvency  of  Debtor  no  Excuse— Penalty. 

The  fact  that  an  execution  debtor  is  insolvent,  will  absolve  an  ofiioer 

from  liability  for  the  debt,  but  it  cannot  relieve  him  from  the  penalty 

for  failure  to  return  the  execution.   27 

Sufficient   Notice   to    Execution   Debtor. 

Notice  to  an  execution  debtor,  of  a  discharge  of  a  levy,  without  a  bond 
of  indemnity,  given  at  12  o'clock  on  the  day  of  sale,  held  insufficient.. 022 
Trusts — Rights  of  Redemption  of  Trust  Property — Sales. 

A  sale  of  mortgaged  property  with  a  right  of  redemption  by  the 
mortgagor  being  given  by  the  purchaser,  the  property  being  of  a  value  of 
$2,000  and  sold  for  $179.08,  and  the  mortgagor  continuing  in  possession 
without  a  definite  contract  as  to  rent  or  future  surrender,  is  hdd  not  to 

be  a  sale  absolute,  but  in  trust  for  the  creditors  of  the  mortgagor 535 

Principal  and  Surety— -Agreement  for  Delay  Between  the  Principal  debtor — 
Release  of  Surety. 

An  agreement  for  delay  between  the  principal  debtor  and  creditor,  will 
not  exhonorate  the  surety,  unless  it  be  a  binding  agreement,  foimded  on 
a  sufficient  consideration,  which  may  be  enforced  to  the  detriment  of  the 
surety  by  suspending  the  right  of  action  and  thereby  obstructing  his  legal 
or  equitable  rights 495 

DECEDENT  HEIRS. 
Provisions  of  sedton  569,  C.  C,  apply  to  such  representatives  as  are  per- 
sonal to  decedent  heirs,  but  not  to  heirs  who  represent  their  own  intex^ 
est,— vol.  1,  602. 
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DECLARATIONS. 
Bills  and  Notes — ^Waiver  of  Claim  for  Set-ofi — ^Assignment — Bedaration  in 
Presence  of  Purchasers. 

Where  the  maker  of  a  note  is  present  when  a  transfer  thereof  is  made 
from  one  holder  to  another,  and  offers  no  objections  thereto,  but  sajs  that 
the  note  is  good  and  offers  to  settle  it  bj  delivery  to  the  holder  of  other 
collateral  therefor,  he  will  be  considered  as  having  waived  any  claims, 
demands,  or  off-sets  he  may  have  to  the  note 284 

DECRETAL  SALE. 
Hesale— Vested  Rights. 

When  real  estate  has  been  regularly  and  fairly  sold  at  a  fair  price,  the 
first  bidder,  having  no  vested  rights  before  confirmation,  cannot  complain 
at  a  second  sale,  at  which  another  bids  more  than  he  .is  willing  to  give.  .459 

Extorting  Money  by  Threatening  to  Open  Bidding— Fraudulent  Representa- 
tion. 

At  a  decretal  sale  in  the  city  of  Louisville  where  the  land  was  sold  to 
George  W.  Bay  less,  for  $9,176,  whereupon  one  Arthur  Peter  threatened 
that  unless  he  was  paid  $500  by  Bayless  he  would  reopen  the  sale  and  bid 
in  the  property,  and  the  amount  was  paid  him.  This  petition  was  filed  by 
the  heirs  for  whom  the  sale  was  made,  to  cancel  same  on  the  ground  of  a 
fraudulent  combination  between  Bayless  and  Peter  to  keep  others  from 
bidding  on  the  property.  While  the  Appellate  Court  would  rebuke  the 
dishonorable  practice  of  extorting  money  by  threatening  to  open  bidding, 
unless  the  parties  to  the  sale  were  injured  by  his  conduct,  the  sale  should 
not  be  set  aside  merely  to  punish  them 405 

Ostensible  and  Real  Bidders— Parties. 

Alcorn  and  Givens  having  purchased  a  farm  at  decretal  sale,  executed 
the  bond  for  the  purchase  price  with  D.  H.  Walker  as  security.  Before 
this  sale  was  confirmed,  they  sold  the  land  to  Montgomery  and  delivered 
to  him  a  title  bond,  reciting  that  A.  Alcorn,  R.  H.  Givens  and  D.  H. 
Walker  were  the  parties  of  the  first  part.  The  notes  taken  for  the  purchase 
price  were  made  payable  to  said  Alcorn,  Givens  and  Walker.  Hdd,  that 
Alcorn  and  Givens,  by  their  own  acts  in  giving  the  bond  and  receiving  said 
notes  furnished  strong  evidence  that  Walker  was  interested  and  his  interest 
prima  facie  appearing,  his  heirs  should  have  been  made  parties  to  the  suit 
to  foreclose 313 

Land — Bond  for  Purchase  Price— Reasonable  Time  to  Perfect  Title— Resale- 
Difference  in  Prica 

The  purchaser  of  land  at  decretal  sale  will  be  required  to  execute  bond 
for  the  purchase  money,  if  he  can  get  a  good  title  at  the  time  of  the  sale 
or  in  a  reasonable  time  thereafter,  and  in  case  of  his  failing  to  do  so,  the 
land  may  be  resold  and  if  it  does  not  then  sell  for  as  much  as  he  bid  for 
it,  he  would  be  responsible  for  the  difference 64 

Possession. 

It  is  error  to  order  a  commissioner  to  place  purchaser  in  possession,  at 
a  decretal  sale, — ^vol.  1,  520.  ^ 

Land— Defective  Title. 

Before  land  is  sold  by  a  commissioner  all  liens  and  claims  against  it 
should  be  settled  in  the  suit,  in  order  that  the  purchaser  may  know  what 

he  is  buying 150 

ImrA — Commissioner  Attorney  for  Purchaser — ^Preventing  Competition. 

A  sale,  made  by  an  administrator,  acting  as  commissioner,  who  was  the 
attorney  for  the  purchaser,  coupled  with  the  fact  that  the  purchaser  ap- 
pealed to  the  sympathies  of  other  bidders,  cannot  be  sustained  by  a  court 
of    equity 387 

DEEDS. 
Adverse  Possession— Sufficient  Deed— Contract— 

A  deed  from  a  vendor,  who  had  held  land  in  controversy  through  undis- 
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DEEDS— Continued. 

turbed  adverse  claim  for  a  period  of  forty  years,  is  hdd  to  be  a  sufficient 
compliance  with  a  contract  to  give  "a  good  and  sufficient  deed/' 657 

Tender  of  deed,  passing  title  by  30  years  continuous  occupancy, — voL 
1,  480. 

Acocunting  for  deficiency  or  excess,  where  deed  recites  "more  or  less." — 
vol.  1,  433. 

Construction  of  particular  wording  in  deed, — vol.  1,  589. 

A  deed  reciting  25  acres,  more  or  less,  of  a  tract  of  50  acres,  void  for 
uncertainty, — ^vol.  1,  98. 
Feme   Covert — Unrecorded   Deed — ^Adverse   Possession. 
A  feme  covert  is  not  bound  by  an  unrecorded  deed  and  the  possession  of 
land  jj  a  vendor  under  such  is  held  not  to  be  adverse  to  fen\e  covert.  .376 

Husband  and  Wife — Lands  Purchased  by  Wife — ^Erroneous  Conveyance   to 

Husband. 

A  deed  from  husband  to  wife,  though  technically  invalid,  is  held  good, 
where  it  is  shown  that  the  land  embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony  and  the  deed  made  to  the  husband  through 
mistake 488 

Purchase  of  land  by  insolvent  husband,  and  deed  made  to  wife, — ^voL 
1,  285. 

Unacknowledged  deed  by  husband  and  wife  ineffectual  to  pass  title  as 
to  feme  covert,  but  good  as  against  husband, — ^vol.  1,  65. 

Bvidence— Acceptance  of  Deed  Showing  Consideration,  Prima  Facie  Evidence 
Pleadings. 

The  admission  in  a  replication  to  a  counter-claim,  of  the  acceptance  of  a 
deed,  showing  on  its  face  a  specific  consideration,  is  prima  facie  evidence 

of  an  agreed  price  to  be  paid  for  land  embraced  in  the  deed 333 

Recitals  in  Deed  not  Evidence  Against  Stranger — Good  Between  Parties. 

The  recitals  in  a  deed  are  not  evidence  against  a  stranger,  although  they 

are  a?  between  the  parties  to  the  instrument 463 

Though  a  deed  pass  no  title,  it  may  be  admitted  as  evidence  of  boundary 
—vol.  1,  328. 
Procurement — Absence  of  Fraud — Contents  Understood. 

Where  the  proof  fails  to  show  any  fraud  on  the  part  of  the  grantee  in 
the  procurement  of  a  deed,,  or  that  the  grantor  did  not  thoroughly  imder- 
stand  its  contents  and  voluntarily  executed  it,  the  court  will  not  set  it 

aside    for   minor   causes 96 

Lands  and  Conveyances — ^Deeds  by  Heirs  of  an  Ezpectacy. 

A  sale  of  an  expectancy,  unassailable  as  fraudulent  conveyance,  to  one, 
under  the  supposition  that  their  mother  had  only  a  life  interest  in  prop- 
erty devised  her  by  her  husband,  will  be  confirmed,  and  the  title  subse- 
quently acquired  by  the  grantors,   from  their  mother,  will  inure  to   the 

benefit  of  their  vendee  so  as  to  vest  a  legal  title  in  him 502 

Deed  of  Trust — Grantor's  Capacity — Purchaser  at  Decretal  Sale  Secure— Im- 
peachment. 

When  the  evidence  preponderates  in  favor  of  the  grantor's  capacity, 
and  there  is  no  implication  of  fraud  or  improper  infiuence  and  the  court 
having  so   adjudged,   the  purchaser   will   be   secure   against   any   probable 

impeachment  of  the  deed  hereafter 90 

Assignment    for   Benefit    of    Creditors — Deed    of    Trust. 

The  deed  of  trust  made  by  defendant  to  one  Baird,.  as  trustee,  for  tb^ 
use  of  his  creditors,  vested  them  with  rights  which  did  not  depend  on  the 
trustee  executing  bond  and  taking  the  oath  pre-^cribed  by  law 1  Id 

Property  Embraced  in  Deed. 

The  original  stock  and  also  such  new  stock  as  may  have  been  purchased 
with  its  proceeds  was  protected  by  said  deed  of  trust 11<5 

Limitations — ^Where  deed  lodged  for  record  20  years  before  suit. — 
vol.  1,  75. 
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DEEDS— Continued. 

Contract  for  Exchange  of  Lands— Breach  of  Covenant— Misdescription  in  Deed 

Corrected. 

Under  a  contract  for  exchange  of  lands,  a  deed  made  subsequent  thereto 
In  which  the  property  is  misdescribed  will  be  corrected  by  a  chancery 
proceeding.    A  mere  misdescription  in  a  deed  is  not  a  breach  of  warranty 

nor  grounds  for  a  re8ci3sion  of  contract  between  the  parties 206 

Mistake  in  Drafting — Intention  of  Donor. 

A  father  intending  to  divide  all  his  lands  to  his  children,  instructed  his 
draftsman,  to  make  out  deeds  to  each  of  his  daughters.  Only  one  of  the 
deeds  was  read  over  to  him  before  signing  all.  Afterwards  it  was  dis- 
covered that  one  of  the  deeds  was  made  to  the  husband  of  one  of  the 
daughters  and  this  only  shortly  before  his  death.  The  property  was  recog- 
nized by  the  husband,  as  belonging  to  his  wife,  during  her  life.  Held 
to  be  such  a  mistake  as  will  authorize  the  court  to  cancel  the  deed  to  the 

husband .511 

Maintenance — Stipulation  for  in  Deed — ^Failure  to  Perform  Requirements — 

Reversion. 

The  failure  of  vendees  in  a  deed  to  provide  sufficient  maintenance  for 
their  relations,  as  a  condition  precedent,  stipulated  in  the  deed,  and  their 
removal  to  another  state  and  remaining  away  for  several  years  is  held  suf- 
ficient to  entitle  the  grantors  to  a  reversion  of  the  title  to  them 374 

Fraudulent  Conveyance— Possession  of  Real  Estate— Presumption  of  Owner- 
ship—Title Recorded— Badge  of  Fraud— Future  Debts. 

A  deed  acknowledged  and  lodged  for  record  the  day  it  bears  date  is  con- 
structive notice  to  the  whole  world,  in  whom  the  legal  title  is  vested;  the 
possession  of  real  estate  does  not  raise  a  presumption  of  ownership  against 
the  recorded  title,  nor  is  it  ever  a  badge  of  fraud  «gainst  the  legal  title 
as  to  future  debts 114 

Notice. 

Deeds  are  constructive  notice  from  time  lodged  in  clerk's  office  for  regis- 
tration,— vol.  ,1  405. 

Same — Not  fraudulent  while  grantor  solvent,  and  before  creation  of  the 
liability  as  surety, — ^Ib. 

A  letter  from  grantor,  properly  authenticated,  and  prior  to  a  subsequent 
deed,  held  good  to  make  a  valid  conveyance, — ^vol.  1,  75. 

A  sheriff's  deed  to  lands  of  debtor,  held  by  him  for  28  years,  under 
partition  though  not  done  by  authentic  commissioner,  held  good, — ^vol.  1,  74. 

Deed  absolute  in  terms  may  only  be  surety  for  debt, — vol.  1,  264. 
Vendor  and  Purchaser — Reservation  in  Deed — Consideration  for  Rdease. 

A  deed  contained  the  following  provision:  ''Said  vendors  reserve  for  their 
use,  etc.,  a  sufficiency  of  said  land,  for  their  support  and  maintenance  dur- 
ing their  lives."  Arbitrators  having  been  appointed,  some  30  acres  were 
set  aside  for  use  of  the  Royse  and  wife.  At  his  death,  the  wife  entered 
into  an  agreement  with  Blair,  the  purchaser,  "conditioned  that  when  the 
surplus  on  hand,  etc.,  shall  be  used  by  me  as  a  support,  etc.,  that  he  will 
on  request  of  me,  or  my  agent,  lay  off  a  sufficiency  of  land  according  to 
the  arbitration  bond  now  filed  in  Milton  Howe's  office,  according  to  the 
the  requirements  of  said  bond."  Whereupon  she  surrendered  to  Blair  the 
land.  Held,  that  in  the  absence  of  the  filing  of  said  bond  or  proof,  and 
no  provision  being  made  for  the  support  of  the  wife,  it  was  without  con- 
sideration for  the  surrender  of  the  land 528 

Vendor  bound  to  protect  his  warranty,  his  own  deed  not  sufficient, — 
VOL  1,  448. 

DEFENSE. 

A  prevention  by  military  power  from  appearing  to  an  action,  is  a  good 
defense  for  setting  aside  a  forfeiture  on  bail  bond, — ^vol.  1,  452. 

A  guardian,  and  not  "by  next  friend,"  can  only  defend  for  minors, — ^voL 
1,  444. 

Want  of  knowledge  or  information  not  suffiicent  to  constitute  defense, — 
vol.  1,  94. 
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deficiency. 
Land^-Sale  in  Gron. 

When  the  yendor  knowB  there  ie  a  material  deficiency  in  the  number  of 
aeres  of  land  sold,  the  law  will  not  permit  him  to  conceal  this,  nor  to  rep- 
resent the  number  of  acres  in  gross  and  then  escape  responsibility  by  the 
use  of  the  words,  "more  or  less."  300 

DELIVERY. 
Contract— Valid  Deliyery  of  Article  Sold  Under— What  Conatitntea  Tender. 
Under  a  contract  for  the  sale  of  com,  to  be  delivered  at  the  city  of 
Louisville  at  a  designated  place,  a  tender  to  the  defendant  while  the  com 
was  partly  on  loaded  cars  in  transit  and  party  in  the  city  of  Jeffersonville, 
Ind.,  and  in  quantities  at  variance  with  the  designated  amounts  to  be 
delivered  under  the  terms  of  the  contract,  would  not  be  sufficient  to  hold 
the  defendant  liable  for  any  loss  the  plaintiff  would  sustain  in  consequence 
of  a  sale  at  a  less  figure  than  that  specified  in  the  contract.  The  defendant 
was  not  bound  to  receive  the  com  thus  offered,  as  a  compliance  with 
the    contract 248 

DEMAND. 
Demand,  accompanied  by  proof  of  claim,  is  necessary  before  commencing 
action  against  a  personal  representative, — ^vol.  1,  447. 

DEMURRER. 
\Miere  the  record  fails  to  show  that  the  court  below  acted  on  a  de- 
murrer, it  will  be  presumed  that  it  wa^  over-ruled, — ^vol.  1,  643. 
Cause  of  Action— Seixure  and  Removal  of  Property  by  Aiding  and  Inciting. 
A  petition  alleges  the  imlawful  seizure  and  removal  and  conversion  of 
property,  and  that  the  defendants,  citizens  of  the  county,  were  at  the  time 
aidmg  and  inciting  therein,  and  that  they  directly  and  indirectly  partici- 
pated in  said  seizure  and  removal  and  aided  therein:   Held,  to  constitute 
a  valid  cause  of  action,  and  a  demurrer  thereto  should  have  been  over- 
ruled  201 

Threats — ^Money  Obtained  by  Coercion — ^Actions. 

Money  obtained  from  a  plaintiff  by  threats  to  have  his  son  arrested  for 
an  alleged  offense,  is  a  proper  ground  of  action  for  recovery,  and  it  is 

error  to  sustain  a  demurrer  thereto 508 

Petition. 

A  petition  that  shows  a  breach  of  covenant,  not  demurrable, — ^voL  1,  214. 
Nor  as  to  a  petition  for  the  purpose  of  litigating  a  question  of  right  to 
a  debt  collected  by  an  administrator, — ^vol.  1,  436. 
Allegations  in  an  Answer. 

The  allegations  in  an  answer,  forming  both  the  conclusions  of  the  law 

and  the  facts  in  the  case  are  demurrable 366 

Pleadings— Allegations  in  Answer  Taken  as  True. 

A  demurrer  to  an  answer  to  a  petition  that  alleges  the  acceptance  by 
plaintiff  of  new  notes  with  security,  in  settlement  of  those  sued  on,  and 
which   were   secured  by  a  mortgage,   should  be  over-ruled,  as   it   is  an 

admission  of  the  facts  as  alleged  in  the  answer.   476 

An  answer  alleging  that  defendant  had  no  recollection  of  the  trans- 
actions and  that  his  books,  containing  the  memorandums  were  taken  out 
of  his  possession,  not  demurrable, — ^vol.  1,  94. 
Defense  to  Action  on  Note— Pleading. 

Where  the  facts,  in  an  answer  to  a  suit  on  a  note,  show  it  to  have  been 
given  in  consideration  of  a  half  interest  in  a  business,  and  that  the  plaintiff 
had  made  no  settlement  of  the  partnership  affairs,  which  was  in  liquida- 
tion, it  is  sufficient  to  constitute  a  good  defense, -and  a  demurrer  thereto 

should  be  over-ruled.   662 

Bills  and  Notea— Action  on  Demand  Draft— Abatement— Premature  Suit- 
In  an  action  on  a  demand  draft,  where  the  answer  avers  that  the  time 
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DBMURRER^-Continued. 

of  payment  by  agreement  between  the  drawer  and  drawee  had  been  extend- 
ed some  four  months,  it  is  error  to  sustain  a  demurrer  to  the  answer.  .600 
Cross-Petition— Pleadings. 

Where  a  defendant  has  a  cause  of  action  against  a  co-defendant,  or  a 
person  not  a  party  to  the  action,  and  affecting  the  subject  matter  of  the 
action,  he  may  make  his  answer  a  cross -petition  against  a  co-defendant,  or 
such  other  person,  and  such  cross-petition  is  not  demurrable 464 

An  answer,  denying  the  right  to  sue,  being  a  bar  to  the  action,  not 
demurrable, — ^vol,    1,    224. 

Bill  of  Exchange— Pleading— Petition. 

In  a  suit  on  a  promissory  note  or  bill  of  exchange,  and  the  petition  does 
not  aver  protest,  and  notice,  either  for  non-acceptance  or  non-payment,  nor 
aver  any  excuse  as  that  the  drawer  had  no  funds  with,  or  authority  from 
the  payee  to  draw  upon  him,  the  petition  is  subject  to  a  general  de- 
murrer  271 

A  petition  on  a  note,  filed  after  the  death  of  the  obligor,  is  not  de- 
murrable, for  failure  to  sue  during  the  obligor's  life,  if  the  courts  have 
been  temporarily  suspended  by  Legislature, — ^vol.  1,  627. 

Evidence — Facts  as  to  Wrongful  Conyersion  of  Property. 

Facts  in  a  petition  as  to  money  alleged  to  have  been  coerced  from  the 
plaintiff  and  which  may  be  denied  by  the  answer,  are  questions  for  the 
consideration  of  the  jury,  and  a  demurrer  to  the  petition  should  have  been 
over-ruled 508 

Petition— Pleading— Demurrer. 

A  petition  theit  fully  sets  out  and  alleges  title  to  land,  is  a  sufficient 
tion,  which  does  not,  is  not  demurrable  by  a  general  demurrer  to  all 654 

A  demurrer  that  brings  to  light  imperfect  pleadings  should  be  sus- 
tained,— ^vol.   1,   176. 

A  petition  constituting  a  cause  of  action,  followed  by  an  amended  peti- 
compliance  witn  the  statutes,  and  good  against  demurrer, — ^vol.  1,  418. 

DENIALS. 

A  party,  executing  a  note  to  a  corporation,  cannot  deny  its  existence, — 
vol.  1,  255. 

DEPOSITIONS. 

£zceptiQns  to  Depositions — ^Appeal  and  Error. 

Where  depositions  used  in  a  former  adjudication  of  a  case  before  the  Ap- 
peUate  Court,  and  not  then  excepted  to,  are  properly  admitted,  on  the  re- 
turn of  the  cause,  as  evidence  in  the  second  trial,  the  question  of  its  com- 
'petency  is  settled  by  the  former  adjudication 665 

ICzceptions  to — ^Waiver. 

After  exceptions  to  depositions  have  been  sustained,  the  depositions  with- 
drawn, and  then  by  agreement  of  the  parties,  the  plaintiff  is  permitted  to 
read  the  depositions  upon  the  trial  of  the  cause,  the  objections  are  thereby 
waived  and  cannot  be  available  for  reversal  in  the  Court  of  Appeals. .  .571 

Excqttions  to  Depoeitions— Trial. 

Exceptions  to  depositions  made  in  the  trial  court,  and  which  are  not  dis- 
posed of  by  the  chancellor,  are  presumed  to  have  been  waived. 208 

Barceptions. 

It  not  appearing  that  the  exceptions  of  either  party  to  the  depositions 
were  acted  on  in  the  court  below,  for  this  reason  they  must  be  regarded 
as  unread 89 
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DEPOSITIONS— Oontinued. 
the  defendant  was  present,  and  cannot  avail  himself  of  such  irregularity, 
if   any   existed H 

Notice — ^Misnomer. 

A  notice  to  take  depositions  was  in  the  name  of  Greene,  appellee,  and 
in  the  caption,  it  stated  that  they  are  to  be  used  in  the  case  of  Green, 
assignee  of  Shepperd..  Held,  that  it  was  not  sufficient  to  authorize  the 
court  to  exclude  the  depositions 154 

Appeal. 

Unless  excepted  to,  not  subject  to  revision  on  appeal, — ^vol.  1,  133. 
Distance   from  court-house — ^Deposition  of  witness   taken  must   be   ex- 
cepted to, — ^voL  1,  404. 

DESCENT   AND  DISTRIBUTION. 
Bills  and  Notea 

Where  a  note  has  passed  into  the  hands  of  one  of  the  distributees  as  his 
share  of  the  estate,  and  the  distributee  is  induced  to  accept  a  renewal,  and 
to  receipt  the  administrator  in  full  settlement,  the  estate  being  closed^ 
they  cannot  then  set  up  a  claim  for  usury,  except  for  that  part  as  would 
have  fallen  to  the  distributee  as  his  share  of  such  loss  based  on  a  pro  rata 
distribution.    61d 

A  right  they  had,  while  the  note  was  in  the  hands  of  the  administrator, 
was  waived  by  inducing  the  distributee  to  take  the  new  note,  except  so  far 
as  his  individual  interest  therein  was  concerned 61d 

Bond  required  of  distributee  before  receiving  legacy, — ^voL  1,  302. 

Land— Equitable  Title— Descent— Collateral   Kindred. 

Tipton  executed  his  title  bond  to  his  son-in-law,  Gilkey,  for  100  acres  of 
land  and  upon  the  payment  of  the  purchase  price  was  to  make  a  deed. 
Gilkey  paid  one-half  of  the  price  of  the  land  and  th«  other  half  having 
been  given  to  him  as  an  advancement  by  Tipton.  After  this,  and  before 
her  father's  death,  Mrs.  Gilkey  died,  leaving  one  child,  a  son.  Her  father 
then  died  intestate;  Gilkey  then  died  intestate,  leaving  all  his  property 
to  his  said  minor  son,  and  then  to  his  brother  in  case  his  son  should 
die  without  issue.  The  land  was  conveyed  to  young  Gilkey  by  commis- 
sioner's deed.  Young  Gilkey  having  died  intestate  and  without  issue;  the 
question  is  whether  the  contingent  devisees  of  the  elder  Gilkey  take  the 
land  or  the  collateral  kindred  of  young  Gilkey,  on  his  mother's  side.  Held* 
that  the  title  passed  to  the  contingent  devisees  under  the  will  of  the  elder 
Gilkey 88 

Personal  Property— Remainders— Rights  of  Distributees. 

Extenuating  circumstances,  as  to  the  forfeiture  of  the  whole  price  re* 
ceived  from  the  sale  by  a  legatee,  where  there  is  a  remainder  interest,  in 
the  property,  may  arise  so  as  not  to  deprive  him  of  that  part  of  the  use 
of  which  would  have  enured  to  his  benefit 614 

Money  so  received  from  such  a  sale  should  be  apportioned  between  the 
heirs  according  to  their  relative  and  respective  rights,  the  value  of  the 
life  estate  therein  ascertained  by  the  established  rule  of  computation,  ac- 
cording to  the  American  Life  and  Annuity  tables. 614 

Husband  cannot  claim  the  courtesy  in  wife's  land,  not  in  their  posses- 
sion before  death  of  wife, — vol.  1,  626. 

An  imacknowledged  deed  by  husband  and  wife  will  pass  title  of  husband 
as  tenant  by  the  courtesy  of  deceased  wife, — ^vol.  1,  66. 

Estate— Settlement  of— Suit  of  Co-Heirs  for  Distribution. 

One  of  co-heira,  who  makes  voluntary  trips  to  try  to  purchase  the  inter- 
est of  the  others,  cannot  claim  such  expenses  paid  as  a  debt  against  the 
estate,  in  a  subsequent  action  by  the  other  heirs  against  him.  A  fortiori 
counsel  fees  will  not  be  allowed  him eSXy 

Advancement. 

Such  amounts  as  were  paid  to  the  heirs  will  be  a  charge  against  their* 
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DESCENT  AND  DISTRIBUTION— Continued, 
individual  interest  and  not  a  charge  against  the  whole  estate 620 

Life  Estate— Semainder. 

A  remainder  interest  in  a  life  estate  is  subject  to  sale  under  an  execu- 
tion, and  an  absolute  deed  therefor  may  be  made 526 

Remainder. 

The  father  of  the  remaindermen,  having  purchased  their  interest  at  exe- 
cution sale  his  note,  given  therefor,  is  subject  to  be  paid  out  of  the  de- 
ceased estate.  But  this  will  not  affect  the  life  estate  of  the  wife  in  the 
land  and  she  cannot  be  estopped  from  asserting  her  tenancy  to  the  tract..626 

Life   Estate— Sesidnary   Legatees. 

A  life  estate  is  restricted  to  the  use  of  the  donee,  and  cannot  be  disposed 
of,  even  with  a  power  conferred  to  "give  to  whom  and  when  she  pleases," 
to  one  pf  the  residuary  legatees  exclusively.  The  right  to  dispose  of  the 
estate,   means   so   much  thereof   as   may   be   consumed  for   the   devisee's 

one  use 418 

Personal  use  of  lands  devised  for  life,  ap<Ni  the  death  of  devisee,  without 
issue,  estate  descends  to  brothers  and  sisters, — ^vol.  1,  464. 

Wills — Constmction — ^Restrictiona  Imposed— Perpetaities. 

A  devisee  under  a  will  to  the  wife  that  she  should  have  the  sole  control 
of  every  specie  of  the  estate,  to  give  to  whom  and  when  she  pleases,  dur- 
ing her  natural  life,  and  after  her  decease,  every  specie  of  property  that 
could  be  found  to  be  equally  divided  between  the  children,  is  held  not  to 
vest  the  wife  with  the  fee  simple  title  thereto,  that  she  may  dispose  of 
the  estate  to  one  of  the  heirs  to  the  exclusion  of  all  others 418 

Wills— Constmction  of— Word  **ChM  or  Children"  Used  in  Devise. 

A  will  contained  the  following  clause,  "I  give  and  bequeath  to  my  son 
Edmund  S.  Lampton  eight  acres  of  land  x  x  x  And  if  said  Edmund 
shall  die  without  lawful  issue,  it  is  my  will  and  desire,  and  I  do  hereby 
direct,  that  the  estate  herein  devised  to  him  shall  go  to  his  sisters  in  equal 
proportion,  and  if  either  or  both  of  them  be  dead,  to  the  child  or  children 
of  such  dead  sister,  the  children  taking  the  share  of  the  dead  parent."  Held, 
to  mean  that  grandchildren  of  either  of  said  devisees,  would  not  participate 
in  the  distribution  of  the  estate  of  said  Lampton,  at  his  death  without 
issue,  but  would  descend  to  the  children  only 480 

Constmction  of  Will— Right  of  Devisees  to  Sell  Lands  Under  a  Special  Legacy. 
An  action  was  brought  against  the  vendee  of  several  legatees  charging 
the  void  sirte  of  lands  devised  under  the  following  clauses  in  the  will  of 
the  intestate:  After  disposing  of  the  lands  in  controversy,  the  sixth  clause 
of  the  will  reads:  "Should  the  children  think  best  to  keep  the  property 
together  and  improve  it  to  their  mutual  benefit  in  peace,  law  and  harmony, 
I  clothe  them  with  full  power  and  authority  to  do  so;  but  in  case  of  mar- 
riage, dissatisfaction  or  removal,  they  may  consider  each  other's  interest 
and  divide,  sell,  deed  and  convey  in  such  manner  as  to  benefit  them  all 
and  as  seemeth  to  them  best  and  most  conducive  to  their  happiness,"  and 
followed  by  a  second  clause  reading:  "Should  any  of  my  children  die 
without  a  living  heir  of  their  body,  then  and  in  that  case  the  property 
and  proceeds  which  I  have  devised  to  them  is  to  be  revested  in  the  last 
named  children."  Hdd,  that  sales  of  their  respective  interests  by  the  de- 
visees after  they  became  twenty-one  years  of  age,  though  they  may  have 
since  died  without  issue,  were  authorized  by  the  will,  giving  effect  to  the 
second  clause  and,  as  far  as  practicable,  to  render  the  different  provisions 
of  the  will  harmonious  and  consistent  with  each  other 167 

Wills,  Constmction  of— Reversionary  Estate— Legacy. 

.  A  testator  bequeaths  to  his  several  children  certain  legacies  to  be  held 
in  trust  for  their  use  and  "in  case  of  their  death  without  children  or  heirs 
of  their  body,  it  shall  revert  back  to  the  estate,  ete."  Held,  that  upon  the 
death  of  one  of  said  legatees,  under  age  and  childless,  her  pro  rata  as  be- 
queathed, would  fall  back  to  the  estate  of  the  testator,  and  pass  to  his  heirs 
and  distributees,  free  from  any  trust  whatever 148 
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DESCENT  AND  DISTRIBUTION— Continued. 
Same. 

That  part  of  the  bequets  to  the  deceased's  inheritance  which  had  no  say- 
ing clause  of  reyersion,  would  not  reinyest  in  the  estate  of  the  testator,  but 

would  pass  to  the  heirs  and  distributees  of  the  deceased  heir.  148 

Lands  and  Conyeyancefr^Possesaion  Under  Diyision  by  Parties — ^Title  in  Sey- 
eralty. 

A  diyision  of  lands,  descending  to  deyisees,  haying  been  made  by  actual 
suryey,  the  parties  entering  upon  their  respectiye  parts,  separated  by  a 
distinctly  marked  line,  and  thus  held  continually,  is  hdd  that  the  posses- 
sion thus  operated  to  seyer  the  joint  title,  and  to  clothe  each  one  with  the 
title  in  seyeralty,  freed  from  all  incumbrances  on  account  of  any  supposed 

title   in  a   co^eyisee 647 

Land  and  Conyeyances — Sale  to  Son  by  Father— Unpaid  Purchase  Price — ^Dis- 
tribution. 

A  sale  of  land  by  father  to  son,  for  a  consideration,  only  a  small  portion 
of  which  is  eyer  paid  by  the  son,  is  held  to  enure  to  the  benefit  of  ail  the 
heirs  less  an  adyancement  to  him,  equal  in  proportion  to  that  each  of  the 
other  children  may  have  received 587 

DESCRIPTION. 

Words  and  Phrases. 

The  use  of  the  words  ''about  ten  feet  north"  in  a  suit  for  a  discontinuance 
of  a  public  road,  to  designate  the  terminus  of  the  part  of  the  road  sought 
to  have  abandoned,  is  hM  sufficiently  certain  as  a  description  of  the  point 
it  was  desired  to  discontinue  at 484 

Lands  described  by  metes  and  bounds,  "be  the  same  more  or  less,"  as  to 
liability  for  deficiency, — ^vol.  1,  433. 

A  conveyance  of  "25  acres  of  the  tract  more  or  less,  of  about  50  acres," 
void  for  uncertainty  of  description, — vol.  1,  98. 

DESTRUCTION  OP  HECORDS. 
Oral  testimony  competent  to  prove  the  execution  of  constable's  bond, 
and  his  qualification,  where  county  clerks'  records  have  been  destroyed, — 
yoL  1,  91. 

DISCHARGE. 

Debts  cannot  de  discharged  with  treasury  notes, — voL  1,  331. 

Discharge  of  laborer  without  just  cause,  and  before  end  of  time,  created 
right  of  action, — vol.  1,  312. 

What  will  r^ieve  employer  of  liability  for  discharge, — lb. 

Sale  of  lands  under  a  levy,  discharged  by  the  purchaser  at  the  sale, 
operates  as  a  termination  of  authority  under  the  levy, — ^voL  1,  413. 
Duty  of  Surety  to  Discharge  Debt— Right  to  Be  Subrogated. 

A  surety,  whose  duty  it  is  to  see  that  the  debt  of  his  principal  is  dis- 
charged, may  proceed  immediately  against  his  principal,  or  be  subrogated 
to  the  rights  of  the  creditor.  It  is  only  when  the  creditor  and  principal^ 
without  the  privity  and  consent  of  the  surety,  make  a  binding,  valid  agree- 
ment, change  the  terms  of  the  original  undertaking,  and  increase  the  risk 

of  the  surety,  that  he  will  be  discharged 385 

Pxindpal  and  Surety— Liability  Increased— ^Discharge  of  Surety. 

In  order  to  discharge  the  surety,  by  an  agreement  between  the  principal 
and  the  creditor,  without  the  concurrence  of  the  surety,  there  must  be  a 
binding  contract  between  them  for  enlarging  the  time  of  performance,  there- 
by increasing  the  risk  of  the  surety 385 

DETINUE. 
Action  for  Recoyery  of  Money  Had  and  Received. 

A  payment  by  a  father  for  necessaries  for  the  family  of  his  daughter  out 
of  funds  placed  in  his  hands  by  her  husband,  is  not  a  good  defense  to  an 
action  for  the  recovery  of  the  amount  by  the  daughter's  husband 538 
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DEVISE. 
Vendor's  Lien— Prior  to  Widow's  Claim  as  Devisee. 

The  unpaid  purchase  money  on  land  is  prior  to  a  widow's  interest  in  her 
husband's  real  estate  as  devisee 386 

Wills— Devise  of  Lands— Construction  of  Wording  of  WilL 

A  will  which  devises  lands  to  Mrs.  Edwards  ''and  the  heirs  of  her  body 
forever,"  is  held  to  create  in  the  estate  thus  devised,  a  fee  simple  title.  .502 

Wills-HConstmction— Devise  to  Wife  for  Her  Separate  Use— Exclusion  o£ 

Husband. 

A  devise  to  a  wife  which  provided  that  she  should  have  and  enjoy  the 
annual  rents,  hire  and  interest  of  the  estate,  with  the  privilege  of  dis- 
posing of  it  by  devise  or  gift  as  she  might  desire,  is  held  to  be  a  devise  for 
the  separate  use  of  the  wife  to  the  exclusion  of  her  husband's  marital  rights 
therein. 277 

Limitation. 

Statutory  limitation  cannot  relieve  a  devisee  of  a  liability  upon  which  his 
title  depends, — vol.  1,  365. 

In  general. 

A  devise  of  lands  upon  the  death  of  the  devisee,  without  issue,  descends 
to  his  surviving  brothers  and  sisters, — vol.  1,  464. 

Devise,  creating  an  estate  tail,  converted  into  fee  simple  estate, — voL  1,  88. 

As  to  when  heirs'  interest  no  greater  than  testator's, — vol.  1,  250. 

Undivided  interest  in  a  devise  for  life,  tenants  in  common, — ^vol.  1,  250. 

Devise  by  gift,  without  deed, — ^vol.  1,  24. 

As  to  personal  use  of  devisee  during  life  only,  and  not  subject  to  his 
debts  at  any  time  contracted, — ^vol.  1,  464. 

A  devise,  postponing  partition  until  a  contingency  happens,  held  to  create 
an  estate  of  joint  tenancy, — vol.  1,  453. 

Vested  remainder  upon  testator's  death, — ^vol.  1,  406. 

DILIGENCE. 
Promissory  Note— Assignment— Insolvency. 

The  failure  to  issue  an  execution  for  ten  days  after  it  might  have  been 
done  is  sudb  want  of  diligence  as  will  exonorate  the  assignor;  and  the  proof 
of  insolvency,  when  the  execution  was  delivered  to  the  sheriff,  cannot  dis- 
pense with  diligence  in  isssuing  it 302 

Ne^  Trial— Testimony  of  Absent  Witnesses.   " 

Where  an  affidavit  of  defendant  for  a  continuance  manifests  due  diligence 
in  preparing  for  the  defense,  and  shows  that  the  testimony  of  his  absent 
witness  would  be  material  for  establishing  his  lien  and  the  extent  of  it,  a 
motion  for  a  continuance  should  be  sustained  and  where  over-ruled,  a  new 

trial  will  be  awarded  by  the  Appellate  Court 141 

Diligence  is  a  question  of  law,  to  be  applied  by  the  court, — ^vol.  1,  540. 

DISCONTINUANCE. 
Paitnership— Discontinuance  by  Acquiescence  in  Other  Dealings. 

The  acquiescence  of  one  partner  in  acts  by  the  other,  which  conduced  to 
prove  a  dissolution  of  a  former  partnership,  will  bar  any  recovery  of  a 
share  of  profits  made  in  all  transactions  subsequent  to  the  alleged  disso- 
lution  486 

Discontinuance  of  original  action,  operates  to  discontinue  a  cross-petition 
in  the  same  suit, — ^voL  1,  252. 

DISMISSAL. 

Upon  dismissal  of  a  cause,  plaintiff  and  defendant  being  out  of  court,  a 
petition  to  be  made  a  party  cannot  avail,— ^voL  1,  164. 

Voluntary  discontinuance  of  action  by  plaintiff,  on  appeal  to  circuit  court, 
—vol.  1,  2:13. 
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DISORDERLY  HOUSE. 
Indictment  for  Peimitting — ^Words  and  Phrasefl. 

An  indictment  against  a  defendant  for  keeping  a  disorderly  house  was 
rendered.  At  the  trial  the  jury  were  instructed  "that  if  the  defendant  did 
then  and  there  in  any  house,  or  any  premises  in  his  possession  or  under 
his  control,  suffer  any  men  and  women,  etc."  Held,  that  the  use  of  the 
word  "suffer"  was  in  place  of  permit  or  consent,  and  was  not  misleading 
to  the  jury 251 

DISTRAINT. 

Subsequent  and  subordinate  liens  to  landlords  distraint  for  rent, — ^voL 
1,  316. 

Same — ^Liability  on  bond  to  suspend  execution  for  the  purpose  of  trying 
rights  of  property, — ^Ib. 

DIVISION. 
Land  Susceptible  of  Diyision. 

It  is  error  to  adjudge  that  an  entire  tract  of  land  be  sold  to  satisfy  a 
judgment  when  it  is  not  made  to  appear  that  it  was  not  reasonably  sus- 
ceptible of  division.   112 

DIVORCE. 
Abandonment  for  One  Year— Weight  of  Evidence. 

Where  the  weight  of  the  evidence  shows  an  abandonment  of  the  wife 
by  the  husband  for  one  year  before  the  commencement  of  an  action  for 
divorce,  it  is  sufficient  to  entitle  the  wife  to  the  relief  sought 408 

Habitual  drunkenness,  and  failure  to  provide  for  wife,  held  sufficient 
for  divorce, — vol.  1,  83-84. 
Attorney  and  Client— Ezces^ive  tee  in  Divorce  Proceedings. 

Though  the  evidence  may  show  the  services  of  the  attorneys  for  the 
wife,  in  divorce  proceedings,  to  be  worth  $300,  in  the  absence  of  evidence 
as  to  the  ability  of  the  husband  to  make  such  payment  in  that  the 
estate  is  not  ample,  the  court  will  not  reverse  the  court  below  for  an 
allowance  of  only  $160 633 

Husband  must  pay  a  reasonable  compensation  for  attorneys  fee, — vol. 
1,  632. 

Defending  a    subsequent    suit  by    husband  for    divorce,    attorney    fee 
restricted  to  that  suit, — ^Ib. 
Covenant — Separation. 

A  contract  of  separation  by  husband  and  wife,  with  a  provision  which 
obligated  the  wife  not  to  impose  on  him  any  liability  "nor  in  any  manner 
whatever,  make  him  or  his  estate  responsible  for  any  money  or  debts 
other  than  the  note  before  mentioned,"  held  not  a  guarantee  against 
an  allowance,  pendente  lite,  by  the  court  of  $300  for  the  maintenance 

of  the  wife 533 

Application  for  Allowance — ^Notice. 

Notice  of  an  application  for  maintenance  is  not  required,  where  there 
is  a  personal  service  of  the  summons 332 

Pending  an  action  for  divorce,  the  court  may  allow  the  wife  main- 
tenance,— ^vol.  1,  333. 

An  allowance  for  deficiency  from  husbands  estate,  under  Sec  6,  Ar.  3, 
Oh.  47,  2,  Rev.  St.,  must  be  made  on  equitable  terms, — ^Ib. 
Pendente  Lite  Allowance  for  Maintenance. 

An  order  of  court  for  payment  of  $300  to  the  vnf e  for  her  maintenance 
in  an  action  for  a  divorce,  a  vinculo,  held  not  to  be  excessive,  but  neces- 
sary and  proper  by  the  action  of  the  plaintiff  in  prosecuting  his  suit.  .  .533 

A  Mensa  £t  Thoro. 

A  divorce,  a  mensa  et  thoro,  where  the  proof  shows  that  though  for 
some  years  her  husband  had  been  habitually  drunk  and  had  treated  her 
cruelly,  yet,  within  the  statutory  period  of  five  years  before  institution 
of  her  suit,  his  intemperance  was  only  occasionally  and  unaccompanied 
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DIVORCE— Continued, 
by  maltreatment,  neglect  or  essential  waste,  and  had  attempted  a  recon- 
ciliation and  restitution  of  conjugal  rights,   is  held  to  be  all  that   the 

evidence  justifies 599 

Costs. 

Under  Sec.  32,  Chap.  25,  Key.  Stat,  requiring  the  husband  to  pay  all 
costs  of  a  divorce  suit,  where  the  wife  is  not  in  fault,  held,  that  though 
the  lower  court  granted  the  relief  of  the  plaintiff,  for  which  a  reversal 
could  not  be  had  costs  were  properly  adjudged  against  him  on  the  evi- 
dence, the  wife  proving  their  separation  to  be  only  temporary 633 

DONATION. 
Choses  in  Action— Pasa  by  Donation. 

Not  only  negotiable  notes,  and  bills  of  exchange,  payable  to  bearer, 
or  endorsed  in  blank,  and  bank  notes,  but  promisscry  notes  not  made 
payable   to    "bearer''   without   an   assignment    from   the    payees'    interest 

therein  may  pass  by  delivery 380 

Improvement  of  property,  conveyed  by  the  wife's  father  to  her  husband 
for  her  use,  regarded  as  a  donation,  in  contest  between  her  and  her  hus- 
bands heirs,— vol.  1,  527. 

DONATIO  MORTIS  CAUSA. 
According  to   the   well   settled  doctrne   on   the   subject,   to   constitute 
a  donatio  mortis  causa,  there  must  be  three  attributes: 
1.  The  gift  must  oe  with  a  view  of  the  donor's  death.     2.  It  must  be 
conditioned  to  take  effect  only  on  donor's  death  by  .lis  existing  disorder. 
3.  There  must  be  an  actual  delievery  of  the  subject  of  the  donation.  ...380- 

DOWER. 
Husband's  Will— Renunciation  by  Wife. 

The  wife  must  renounce  her  husband's  will  before  she  can  have  dower 

assigned 385 

Second  Marriage — ^Effect  on  Dower. 

A   wife's    dowerable   interest    in    her   husband's    land   ceases   upon   her 

second  marriage 385 

A  deed  of  a  husband,  unacknowledged,  sufiScient  to  pass  his  title  as 
tenant  by  the  courtesy  of  the  deceased  wife, — ^vol.  1,  65. 

Where  husband  and  wife  never  had  possession  of  her  lands  during 
her  life,  husband  cannot  hold  by  the  curtesy, — ^vol.  1,  626. 

Where  the  husband  holds  only  an  equity  in  lands,  the  wife  has  no 
dower  interest, — vol.  1,  96. 

Sale  Free  from  Widow's  Dower. 

A  court  of  equity  may  properly  sell  so  much  of  a  decedent's  land  as  is 
necessary  to  pay  the  purchase  money  due,  free  from  the  widow's  dower.    385 
The  widows  dower  is  prior  and  superior  to  a  claim  for  unpaid  purchase 
money  on  land,  where  lien  not  reserved  in  deed, — vol.  1,  291. 
Assignment— Benefit  of  Creditor— Wife's  Dower. 

The  wife  is  entitled  to  dower  in  the  real  estate  of  her  husband  assign- 
ed for  the  benefit  of  crditors 101 

Husband  and  Wife— Descent  and  Distribution. 

The  wife  has  the  right  to  have  the  lands  belonging  to  her  deceased 
husband  cultivated  until  her  dower  is  assigned 416 

Right  to  Collect  Rents  on  Mansion  House  until  Dower  Assigned. 

Though  the  rents  from  a  deceased's  estate  including  the  mansion  house 
may  amount  to  more  than  the  wife's  one-third  of  the  rental  value  of  the 
whole  estate,  she  cannot  be  deprived  of  the  rents  to  her  exclusively  from 
the  mansion  house,  since  she  is  entittled  to  hold  that  and  curtilage 
without  charge  until  her  dower  may  be  assigned  her 510 

The  widow  is  entitled  to  hold  the  mansion  house,  without  charge,  until 
dower  is  assigned, — ^vol.  1,  95. 
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DOWER— Continued. 
Land— Gift  of— -Future  Seoognition. 

The  father  bought  a  tract  of  land  and  directed  the  vendor  to  convey  it 
to  his  daughter.    A  few  hours  before  the  father's  death  he  called  on  the 

Sutor  to  remember  his  promise  to  the  daughter.  No  deed  or  writing 
ving  been  made  between  the  parties.  Held,  that  a  direction  to  oonvey 
to  the  daughter  and  future  recognition  of  the  gift  by  her  father,  must 
be  regarded  as  a  gift  of  either*  the  money  or  land  to  her.  The  title 
never  being  in  the  father,  either  equitable  or  legal  the  widow  is  not 
entitled  to  dower. 453 

DRUNKENNESS. 
Witness    Absence—Continuance. 

It  is  the  duty  of  the  defendant,  knowing  of  the  absence  of  a  material 
witness,  to  move  for  a  continuance;  alleged  drunkenness  is  no  legal  excuse 
for  a  defendant's  absence  and  culpable  neglect  of  his  own  case 62 

DURESS. 
Question  of  Fact. 

The  question  of  duress  is  a  fact  within  the  peculiar  province  of  the 
jury  to  determine  from  the  evidence  and  circumstaiioes  before  them 67 

EASEMENTS. 
Sent — ^Tenant  Liable  for  After  Conveyance  by  Landlord — ^Implied  Right  to 

Ingress  and  Egress. 

A  conveyance  of  land  with  a  reversion  that  the  tenant  then  in  posses- 
sion should  have  the  use  of  the  land  until  the  fall  of  the  year  in  which 
the  land  is  sold,  gives  the  tenant  the  implied  right  of  ingress  and  egress 
thereafier  for  ^e  purpose  of  removing  the  crop  raised  by  him  on  the 
land;  and  the  tenant  is  not  liable  for  rent  for  this  use  of  the  land.  . .  .308 

By  sale  of  an  easement,  th^  legal  title  being  in  the  vendor,  he  cannot 
subject  same  to  a  vendor's  lien, — vol.  1,  618. 

EJECTMENT. 
Pleading— Notice  to  Surrender  Possession  in  Ejectment— Life  Tenancy  by 
Parol  Agreement 

Appellee,  mother  of  John  S.  Jones,  deceased,  entered  upon  and  took 
possession  of  a  house  and  lot  belonging  to  the  estate  imder  a  parol  agree- 
ment with  the  intestate  b«.fore  he  died,  that  she  was  to  have  same  as  a 
home  during  her  lifetime,  in  consideration  of  services  rendered  the  intestate 
during  his  life:  Held,  that  before  appellee  could  be  ejected  she  would 
be  entitled  to  notice  to  surrender  possession  of  the  premises  to  the  heirs 

of   the   intestate 214 

Notice  to  Tenant — ^Hostile  Possession — Landlord  and  Tenant. 

In  an  action  of  ejectment,  where  a  tenant,  repudiating  his  lease  and 
claiming  title  to  the  land,  changed  the  possession  from  a  friendly  to 
a  hostile  holding,  it  is  not  necessary  for  the  owner  to  give  notice  to 
vacate  the  premises 562 

ELECTIONS. 
As  to  forfeiture  of  right  to  vote,  judicial  construction,  test  oath,  and 
constitutional  requirements, — ^vol.   1,  100. 

Where  an  officer  tenders  his   resignation  before  the  time  to  hold  an 
election,  to  take  effect  after  said  time,  the  office  is  not  vacant,  and  no 
election  to  fill  same  can  be  held, — ^vol.  1,  62. 
Same. 

Examining  Board  not  required  to  perform  duties  only  when  legal  elections 
are  held, — ^Ib. 

EMPLOYER  AND  EMPLOYEE. 
Duty .  of   employee   to   be   faithful   and   reasonably   diligent,   and   obey 
orders  given, — ^vol.  1,  313. 
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EMPLOYER   AMD    EMPLOYE— Continued. 
A  discharge  without  just  cause,  grounds  for  action, — lb. 
Li  what  actions  character  and  conduct  of  employee,  material  to  con- 
stitute elements  of  a  contract, — ^Ib. 

ENTRY. 
Land— Vacant— Previons  Entry— Inchoate  Title — Subsequent  Entry  Void 

Where  a  warrant  for  vacant  and  unappropriated  land  has  been  granted 
and  an  entry  made  in  the  surveyor's  book  describing  same,  the  warrantee 
has  an  inchoate  title,  which  is  not  destroyed  by  his  neglect  to  carry  it 
into  grant,  but  on  the  contrary  is  protected  from  subsequent  entry  by 

statute 120 

Legal  Title. 

Where  a  patent  is  not  obtained  within  the  time  designated  by  law,  the 
only  legal  consequence  h  that  the  legal  title  enures  from  the  date  of 
the  patent  instead  of  relating  back  to  the  date  of  the  survey 129 

EQUITABLE  PROCEEDING. 
Judgment— Ezeaition—Setum  of  Nulla  Bona— No  Bond  Required. 

In  an  equitable  action  on  a  judgment  and  return  thereon  of  nulla 
bona,  against  a  garnishee,  no  affidavit  or  attachment  is  necessary 583 

EQUITABLE  DEFENSE. 

Right  to  an  equitable  defense  to  a  note  is  not  impaired  by  its  assignment, — 
vol.  1,  382. 

Parol  assignment,  will  operate  as  an  equitable  transfer  of  idemnity 
against  loss  on  the  endorsement  of  a  bill  of  exchange, — ^Ib. 

EQUITABLE    SETTLEMENT. 

Where  proceeds  of  wife's  property  is  invested  in  lands,  sought  to  be 
subjected  to  claims  of  husbands  creditors,  suitable  settlement  must  first 
be  made  her, — ^vol.  1,  611. 

EQUITY. 

Land— Decretal  Sale— Commissioner  Attorney  for  Purchaser— Preventing  Com- 
petition. 

A  sale,  made  by  an  administrator,  acting  as  commissioner,  who  was 
the  attorney  for  the  purchaser,  coupled  with  the  fact  that  the  purchaser 
appealed  to  the  sympathies  of  other  bidders,  cannot  be  sustained  by  a 

court  of  equity 387 

Debtor  and  Creditor— Debts  Purchased  by  Agent— Participation  in  Fraud- 
Equity  Will  Not  Relieve. 

Equity  will  not  relieve  a  debtor  from  the  payment  of  debts  purchased 
by  his  agent,  where  he  participated  in  the  fraud  committed  on  his  creditors 

by  his  agent 26 

Accounts,  Mistakes  Corrected  by  Court  of  Equity. 

A  clause  in  a  memorandum  obligation,  made  in  settlement  of  accounts 
between  parties  of  "due,  etc.,  if  there  is  no  mistake''  would  secure  no 
right  to  either  party  which  a  court  of  equity  would  not  correct,  if  either 
of  the  parties  could  show  there  was  a  mistake  in  the  settlement  pre- 
judicial to  the  one  complaining,  in  the  absence  of  the  words  quoted 254 

Bond  for  Title  for  Conveyance  of  Land  to  Defraud  Creditors. 

A  Court  of  Equity  will  not  enforce  a  conveyance  of  land  under  a  bond 
for  title  given  by  the  intestate  for  the  purpose  of  defrauding  creditors, 
even  though  the  creditors  of  the  intestate  did  not  join  in  the  bill  to  set 

aside  the  contract  bond 170 

Infants— Husband  and  Wife. 

Duty  of  court  to  have  rights  of  infant  adjudicated  and  be  before  the 
Court  of  Equity  in  equity  suits, — vol.  1,  509. 
A  sale  of  the  wife's  personal  property  by  the  husband,  and  reinvestment 
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EQUITY— Continued, 
in  landB   by   him,   in  her  name,  gives   the   wife  an  equity   equal   to   the 
creditors  of  the  husband,yol.  1,  580. 

Conflicting  claims  of  a  wife,  before  a  Court  of  Equity,  adjudged, — ^vol. 
1,  139. 

Where  land  allotted  to  one  heir  in  a  division,  has  been  sold  to  pay 
decedent's  debt,  that  heir  is  entitled  to  a  contribution,  pro  rata,  from 
the  others, — ^vol.  1,  287. 

Although  usury  be  not  specially  pleaded,  a  Court  of  Equity  will  not 
enforce  payment  of  it, — ^vol.  1,  448. 

ESCROW. 
A  note  or  bond  cannot  be   delivered  by  the  obligor  to  the  obligee  in 
escrow, — vol.  1,  146. 

ESTATE. 

Lands  not  assets  in  hands  of  administartor's  intestate's  estate, — voL 
1,  523. 

Administrator    may    act    as    commissioner    to    sell    lands    belonging    to 
an  estate, — lb. 

Sale   to   pay   ancestors   debts   out  of   allottment  of  land   in   settlement 

of  decedent's  estate, — vol.  1,  287. 
Written  Instruments  Evidence  Against   Estate. 

A  writing,  signed  by  a  testator  in  settlement  of  an  estate  for  which 
he  was  trustee,  is  evidence  of  an  intention  by  the  parties  to  adjust  the 
accounts  of  the  trust  estate,  and  a  settlement  between  the  parties 254 

Costs,  the  result  of  an  administrator's  illegal  conduct,  should  be  paid 
by  him,  but  so  far  as  accrued  in  settling  the  estate,  should  be  paid  out 
of  the  assets, — vol.  1,  59. 

Devise  of  an  estate  charged  with  the  support  of  another  is  a  charge 
on  the  property, — ^vol.  1,  273. 
Decedent's  Estate— Disposition  by  Will. 

Though  the  testator  contemplates  an  equal  division  of  his  estate 
among  his  two  classes  of  devisees,  yet,  choosing  as  he  did,  the  specific 
property  to  be  distributed  to  each,  the  emancipation  of  the  slaves  allotted 
to  one  class  did  not  entitle  those  devisees  to  any   part  of  the  property 

devised  to  the  othera 133 

Settlement  of — Suit  of  Co-HeirB  for  Distribution. 

One  of  co-heirs,  who  makes  voluntary  trips,  to  try  to  purchase  the 
interest  of  the  others,  cannot  claim  such  expenses  paid  as  a  debt  against 
the  estate,  in  a  subsequent  action  by  the  other  heirs  against  him 020 

A  fortiori,  counsel  fees  will  not  be  allowed  him. 
Advancement. 

Such   amounts    as   were   paid    to   the   heirs,    will   be   a   charge    against 
their  individual  interest  and  not  a  charge  against  the  whole  estate. 
Judgments — Voidable  only — ^Not  Available  to  Sureties  on  Bond. 

A  judgment  rendered  against  minors,  in  a  suit  by  an  admini^^trator  to 
settle  the  estate  of  an  intestate,  is  voidable  only,  and  not  void,  by  reason 
of  the  failure  of  the  infants  to  answer  by  guardian  ad  litem  and  if 
prejudicial  to  them,  they  may  reverse  it,  but  is  valid  and  binding  until 

reversed 361 

Same. 

Sureties  on  a  bond,  executed  for  the  payment  of  property,  sold  under 
such  judgment,  cannot  be  heard  to  complain  of  its  regularity  as  to  the 
service  upon  the  minors  or  their  answer  by  guardian  ad  litem 361 

ESTOPPEL. 
Parties  to  Attachment  Suit — Sales  Under. 

Parties  to  an  attachment  suit,  where  personal  property  is  sold  there 
under,  are  estopped  from  setting  up  an  adverse  .title  inconsistent  with 
said  adjustication  which  is  binding  upon  them  until  reversed.   372 
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ESTOPPEL— Continued. 

A  party,  executing  a  note  to  a  corporation,  is  estopped  to  deny  the 
existence  of  such  corporation, — ^vol.  1,  255. 

As  to  estoppel  from  asserting  claim  to  land  sold  by  bond  for  title, 
where  several  parties  interested,  see, — ^vol.   1,  142. 

Assertion  made  in  answer  used  in   another  case,   does   not   operate   as 

an  estoppel  as  to  conclude  all  explanatory  proof  to  the  contrary, — vol.  1,  567 

Lanis  and  Conveyances — Special  Warranty — As  to  Devisees  Under  Will — 

Fraudulent  Conveyance. 

A  conveyance  by  deed  from  father  to  son,  with  a  warranty  of  title 
against  "himself,  his  heirs  and  all  persons  claiming  under  him/'  will 
operate  as  an  estoppel,  not  only  as  to  the  claims  of  the  grantor  himself, 
but  against  his  devisees,  heirs  and  repre^ntatives,  and  is  not  subject 
to  a  collateral  attack  except  for  fraud,  or  force  in  the  procurement 
thereof 420 

One,  renewing  his  note  given  his  obligee,  who  had  transferred  to  a  third 
party,  is  estopped  from  setting  up  counter-claim  of  a  prior  debt  due  from 
said  obligee, — vol.  1,  424. 
Proof  of  Insovency  of  Debtor. 

In  the  absence  of  proof  of  the  insolvency  of  a  debtor,  but  that  the  ' 
evidence   conduces   to   show  that   all   personal  property,   assigned   for   the 
benefit  of  creditor,  was  ample  to  liquidate  all  claims,,  the  creditors  will 
be  estopped  from  further  action  to  set  aside  conveyances  of  real  estate 

as  fraudulent 541 

Levy. 

The  principle  of  estoppel  doe?  not  apply  to  a  surrender  of  land,  coerced 
by  a  void  execution,  or  levy, — ^vol.  1,  298. 
Lands — Purchase  for  Husband  and  Wife. 

Where  funds  are  placed  in  the  hands  of  a  third  party  by  a  husband, 
with  which  to  purdiase  a  home  for  himself  and  wife,  and  afterwards 
is  present  and  does  not  object  to  the  conveyance  bei:  j  put  in  the  wife's 
name,  he  will  be  estopped  from  claiming  an  improper  use  of  the  money 
and    recovery    thereof 538 

Wife   estopped  from  claiming  proceeds  of  her  heritage,  where  she  con- 
sents it  may  be  applied  to  her  husband's  debts, — vol.  1,  593-160. 
Land — Sheriff's    Sale — Quashal — Innocent    Purchaser — ^Negligence    in    Seeking 

Relief. 

The  negligent  failure  to  seek  relief,  from  a  sale  of  land,  by  a  sheriff 
until  his  vendee  has  sold  the  property  rnd  the  legal  title  having  been 
conveyed   to   an   innocent   purchaser   without   notice,    will   operate    as   an 

estoppel • 48 

Lands  and  Conveyances — ^Purchase  at  Commissioner's  Sale. 

A  purchaser  of  land  at  a  commissioner's  sale,  and  which  was  sold  as 
containing  40  or  50  acres,  more  or  less,  is  estopped  from  seeking  to  be 
relieved  of  his  purchase  on  the  ground  that  there  was  only  36  acres  in  the 
tract  bought  by  him.  Having  purchased  the  tract  in  gross  and  with 
knowledge   of   all   the   facts,   he   took   upon   himself   voluntarily   the   risk 

as  to  the  quantity 199 

Contract  of  Sale— Personal  Property— Binding  Consideration. 

A  purchaser  of  personal  property  in  which  there  is  a  remainder  life 
interest  to  others,  known  to  him  at  the  time,  though  the  sale  be  attempted 
absolute  with  general  warranty,  is  held  to  be  estopped  from  denying 
liability    on    a    note    given    for   the    purchase    price,   his    purchase    of    the 

life  estate  being  held  to  be  a  binding  consideration 596 

Sale  of  Property— Power  of  Attorney. 

A  sale  of  property  by  one  holding  a  power  of  attorney,  though  void- 
able on  the  ground  of  fraud  by  the  vendor,  is  binding  on  him  who  makes 
the  sale  under  the  power  of  attorney,  where  it  is  shown  that  the  sale 
was  made,  upon  the  agreement  that  the  property  was  to  be  re-deeded  to 

him 506 

46 
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Claim— Personal  Property. 

A  failure  to  disclose  a  lien  on  personal  property  for  many  years  after 
a  sale  thereof  by  the  mortgagor,  and  with  the  knowledge  of  the  mortgagee, 
held   to   be   sudi   negligence   as   to   operate   as    an   estoppel   against    the 

claim 517 

Parol  gift  of  land  to  son,  and  deed  unacknowledged  and  unrecorded,  made 
to  a  third  party:     Holder  of   a   subsequent   oonveyaace,   by   the   father, 
estopped  from  pleading  Statute  of  Frauds,^ — ^vol.  1,  276. 
Notes — Federal  Stamp. 

A  note,  on  which  the  original  petition  was  filed,  having  been  excluded 
on  the  plea  that  it  was  void  for  want  of  a  revenue  stamp;  held  that 
appellant  was  estopped  from  objecting  to  an  amended  petition  on  the  oral 

contract,  for  which  the  note  was  given 186 

Notice. 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor,  and 
prior  sale,  estopped  from  claiming  title  by  subrogation, — ^vol.  1,  23. 
Land— Suit— Tenant— Legal  Title— Estate. 

It  does  not  appear  that  Rainey  entered  a  sub-tenant  under  Wiseman, 
or  knowing  that  his  predecessor  was  Wiseman's  tenant.  Held,  he  was 
therefore  not  estopped  to  acquire  the  legal  title 108 

EVIDENCE.. 

A  mere  abstract  proposition  ex  law  should  not  be  submittc     to  the  jury 
without  evidence  upon  which  to  base  it, — ^vol.  1,  373. 
Claim  Lot  Usurious  Interest  Established  by  Assignor  Before  Release  from 

Original  Debt. 

An  assignee  of  a  claim  for  usurious  intereat,  who  was  also  surety  for 
the  assignor  upon  the  original  debt  out  of  whic .  the  claim  for  usury 
originated,  canont  establish  ine  fact  of  the  usury  by  t  ic  evidenc  of  his 
assignor  only,  until  he  shall  ^^  neas^u  tl\.e  assignor  from  responsibility 
on  vne  original  liability  for  money  paiu  as  his  surety  to  tiie  original 
credit   • * 205 

Where  affidavit  not  excepted  to,  court  will  regard  it  as  evidence, — vol. 
1,  387. 
Arbitrators  Award  Competent  Testimony. 

In  a  suit  between  two  claimants  for  land,  where  the  vendor,  under 
whom  plaintiffs  claim,  accepted  a  deed  to  and  asserted  title  to  the  land, 
recognizing  the  boundary  as  fixed  by  arbitrators,  such  an  award  is  held 
to  be  competent   evidence,  to  establish  title 578 

The   signature   of   the   "umpire"   of   three   arbitrators   to   an   award,   is 
presumption  that  it  was  the  award  of  all, — ^vol.  1,  184. 
Principal  and  Agent — Competency  of  Agent  as  Witness. 

W.  D.  Dempsey  was  agent  of  Woodward  to  purchase  tobacco  for  the 
market,  and  as  such  agent  employed  one  Williams  to  make  all  purchases, 
which  was  done  in  the  name  of  Dempsey,  who  took  all  obligations  for  de- 
livery of  the  tobacco  in  the  name  of  Dempsey.  Afterwards,  while  Dempsey 
was  still  the  agent  of  Woodward,  and  before  the  delivery  of  any  of  the 
tobacco  or  payment  therefor,  Dempsey  told  plaintiffs,  who  sold  the  tobacco, 
that  all  purchases  were  made  for  Woodward,  that  the  tobacco  would 
belong  to  Woodward  who  would  make  payment  therefor.  Held,  that 
this  evidence  would  be  competent  to  establish  who  was  the  real  purchaser 
and  who  was  responsible  therefor 166 

Competency. 

Certificate  of  the  Secretary  of  another  State,  competent  to  prove  organi- 
zation of  bank  there, — vol.  1,  345. 

Where  a  commissioner  takes  a  deposition,  styling  himself  such,  it  wiU 
be  presumed  he  was  appointed, — vol.  1,  36. 

Commissioners  report,  not  excepted  to,  held  persuasive  evidenoe  against 
complainant  in  a  subsequent  action, — ^vol.  1,  440. 
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Evidence  not  objected  to,  its  competency  admitted,' — ^vol.  1,  25. 

In  a  prosecution  for  passing  altered  Bank  Bills,  as  to  competency  of 
evidence  to  prove  guilty  knowledge, — ^vol.  1,  346. 

Confessions  of  a  party  to  an  custion,  to  be  competent  evidence  against 
him,  must  have  been  made  by  him,  or  in  his  presence,  or  assented  to  by 
him, — ^voL  1,  150. 

An  attorneys  statement,  made  in  the  absence  of  his  client  not  competent 
evidence, — lb. 

Civil  Actions— General  Character. 

The  rule  in  civil  action  is  that  evidence  of  the  general  character  of  a 
party  to  the  action,  is  never  admissible;  unless  the  action  involves  the 

general  character,  or  directly  affects  it 316 

In  criminal  action,  conversations  between  plaintiff  and  witness  of  defend- 
ant, brought  out  by  defendant,  competent  evidence, — ^vol.  1,  436. 
Conaolidated  Cause— Agreed  Order  as  to  Proof. 

A  consent  order  was  made  In  these  consolidated  cases  in  the  following 
words:  "It  is  agreed  among  the  parties  hereto,  that  the  evidence  now  in 
the  case,  and  that  hereafter  to  be  taken  may  be  read,  and  made  to  apply 
in  each  of  these  consolidated  cases."  Held,  that  by  this  order  all  the 
evidence  taken  in  each  and  all  of  the  cases  was  before  the  court  and  should 

have  been  considered  by  the  chancellor  in  each  case 146 

As  to  evidence  to  sustain  a  general  denial  of  a  breach  of  contract,  as 
shown  by  answer  of  defendant, — ^vol.  1,  607. 

Contradictory  Evidence— Peremptory  Instruction. 

Where  there  is  a  contrariety  of  evidence  the  jury  should  be  permitted 
to  find  on   it  without   peremptory   instruction 124 

Verdict  of  jury  on  a  contrariety  of  evidence,  must  stand,  unless  court 
erred  on  intructions, — ^vol.  1,  205-227-257. 
Same. 

As  to  mere  preponderance  of  evidence,  where  court  refused  new  trial, — 
lb,  683-385-332-227. 

The  court  cannot  exclude  evidence  until  he  knows  what  it  is, — ^vol.  1,  316. 

If  not  competent,  can  be  withdrawn  from  consideration  of  jury, — ^Ib. 

Where  causes  are  consolidated  without  objection,  evidence  taken  before, 
may  be  used  in  consolidated  case, — ^vol.  1,  316. 

Appellate  Court  will  not  set  aside  verdict  of  jury,  where  evidence 
strangely  conflicts,  and  court  below  refused  new  trial, — ^vol.  1,  479-367-332. 

Acceptance  of  Deed   Showing  Consideration,   Prima   Facie   Evidence   Plead- 

higs — Deeds. 

The  admission  in  a  replication  to  a  counter-claim,  of  the  acceptance 
of  a  deed,  showing  on  its  tace  a  specific  consideration,  is  prima  facie 
evidence  of  an  agreed  price  to  be  paid  for  land  embraced  in  the  deed.  . .  .333 

Deeds  and  title  papers  may  be  read  as  evidence  to  show  extent  of 
possession,  though  they  convey  no  legal  title, — ^vol.  1,  156-328. 

Right  of  defendant  and  plaintiff  to  testify  as  to  transactions  between 
them, — ^vol.  1,  606. 

Orders,  Drawn  on  Treasurer  by  Secretary— Evidence  of  Indebtedness— Cor- 
porations. 

An  order  drawn  by  the  secretary  of  a  turnpike  company,  on  the  treasurer, 
is  evidence  of  an  indebtedness  of  the  amount  of  same  from  the  drawer 

to  the  payee 658 

Sedtals  in  Deed  not  Evidence  Against  Stranger— Good  Between  Parties. 

The  recitals  in  a  deed  are  not  evidence  against  a  stranger,  although 
they  are  as  between  the  parties  to  the  instrument 463 

Coroner's    Deed — ^Evidence    of    Title — ^Authority    to     Execute— Peremptory 
Instructions. 

Where  neither  the  judgment,  nor  execution  under  which  a  coroner's 
deed  purports  to  have  been  made,  even  offered  in  evidence,  which  was 
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necessary    to    render    the    deed    competent,    a    peremptory    instruction    is 

proper 407 

DiYorce — Abandonment  for  One  Tear — ^Weight  of  Evidence. 

Where  the  weight  of  the  evidence  shows  an  abandonment  of  the  wife 
by  the  husband  for  one  year  before  the  commencement  of  an  action  for 

divorce,  is  sufficient  to  entitle  the  wife  to  the  relief  sought,  408 

Irrelevant  and  Incompetent. 

Though    it    be   competent    to    prove    by    a    witness    what    the    laws    of 
Congress    are,    and   Government    rights,    if    irrelevant    and   not  'pertinent 
to  the  issue,  such  evidence  should  be  rejected  on  objection  to  same.   .  .571 
Instructions  as  to  Competency  of  Evidence. 

It  is  error  to  refer  the  competency  of  evidence  to  the  jury.  All  evi- 
dence permitted,  by  the  court,  to  go  to  the  jury  should  be  regarded  by 

them  as  competent.    33 

A   judgment   against   the   administrator   U    but    evidence    of    the    facts 
which  constitute  a  claim  against  testator's  estate, — ^vol.  1,  230. 
Facts  as  to  Wrongful  Conversion  of  Property — ^Demurrer. 

Facts  in  a  petition  as  to  money  alleged  to  have  been  co-erced  from 
the  plaintiff  and  which  may  be  denied  by  the  answer,  are  questions 
for  the  consideration  of  the  jury;  and  a  demurrer  to  the  petition  should 
have   been   over-ruled 508 

Jury  to  Determine  its  Weight — ^Peremptory  Instruction. 

Evidence  introduced  by  a  defendant  tending  to  prove  an  indebtedness 
of  the  plaintiff  on  the  accounts  relied  on  as  set-offs  should  be  submitted 
to  the  jury,  that  they  may  determine  what  parts,  if  any,  or  how  much 
of  the  accounts  had  been  proved,   and  not  by   a  peremptory   instruction 

limit  the  credits  to  the  admissions  in  the  reply 601 

Conflict  of  Evidence-^Peremptory  Instructions — New  Trial. 

\\^ere  there  is  an  apparent  conflict  of  testimony,  on  a  question  of 
warranty,  the  jury  should  be  allowed  to  decide  the  measure  of  damages, 

and  a  peremptory  instuction  is  improper 61 

Where  there  is  a  contrariety  of  evidence,  the  jury  are  the  judges  of  its 
weight  and  the  credibility  of  witnesses, — ^vol.  1,  457. 
Fraud  and  Forgery — Presumption — Proof. 

Fraud  or  forgery  cannot  be  presumed  or  assumed  without  proof,  but 
the  existence  of  one  or  both  may  be  established  by  competent  evidence, 

as  other  facts  are  established 175 

A  liability,  inconsistent  with  terms  of  written  contract  between  parties, 
cannot  be  proven  in  the  absence  of  fraud  or  mistake, — vol.  1,  42. 

Evidence   of   fraudulent  conveyance   from   father  to  son, — vol.   1,  46. 
Lands  and  Conveyances — ^Joint  Owners. 

The  preponderance  of  evidence  as  to  a  purhase  of  lands  by  joint  owners, 
though  the  deed  be  taken  in  the  name  of  one,  held  to  be  sufficient  to 
adjudge   against   an   estate   a  reconveyance   of   one-half   to   the   surviving 

brother 515 

Mistake. 

Evidence  of  draftsman  competent  to  establish  mistake  in  contract  for 
purchase  of  land, — vol.  1,  528. 

Lien — Vendetioni  Exponas — ^Writs  of — Legal  Levy. 

When  the  appellants,  in  the  court  below,  fail  to  produce  or  require  the 
appellee  to  file  all  the  executions  which  had  been  issued,  the  presumption  of 
an  execution  lien  arising  from  the  undenied  allegation  and  proof  that  writs 
Vendetioni  Exponas  had  been  issued  to  sell  the  land,  must  be  held  to  be 

sufficient  evidence  of  a  legal  levy  on  it  which  operatei'  as  a  lien 142 

Letters  between  the  parties,  to  constitute  evidence  of  contract,  must  be 
properly  submitted  by  the  pleadings, — vol.  1,  167. 
Minor's  Contract,  Enforcible  When. 

The  purchase  of  a  horse  by  a  minor  to  operate  a  farm  upon  which  he 
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was  living  as  the  head  of  a  family,  and  from  the  use  of  which  a  support 
for  himself  and  family  was  obtained;  and  the  jury  beUeved  that  the 
purchase  by  the  minor  of  the  horse  was  necessary  for  the  minor's  use, 
though  while  he  could  not  bind  himself  by  the  execution  of  a  note 
therefor,  the  law  will  bind  him  to  pay  the  reasonable  value  of  the  horse; 
and  what  he  promised  to  pay  for  the  horse,  will  be  competent  evidence 

conducing  to  show  its  value 264 

New  Trial — Misconduct  of  Jury. 

Jurors  are  not  permitted  to  testify  as  to  any  misconduct  of  them- 
selves, or  their  fellow- jurors,  nor  as  to  what  influenced  them  in  making 
up   their   verdict.    It    is    against    the   policy    of    the    law    to    allow   such 

evidence 236 

Decedent's  Estate — Memorandum  Book. 

A  memorandum  book  kept  by  the  intestate  as  to  advancements  is  com- 
petent evidence 131 

Laches. 

A  defendant  advised  of  evidence  materially  advantageous  to  him,  guilty 
of  gross  laches,  if  no  effort  is  made  to  produce  same, — vol.  1,  100. 
New  Trials  Granted  in  Ordinay  Actions — ^Evidence  in  Former  Trial — ^Amended 

Pleadings. 

Where  a  new  trial  is  awarded  by  the  Court  of  Appeals  in  an  ordinary 
action,  the  parties  are  not  bound  by  the  evidence  on  the  former  trial, 
but  can  introduce  it  over  again  with  such  alterations  and  additions  as 
they  see  proper;  hence  amended  pleadings  should  be  liberally  indulged 
in 296 

New  trial  granted  where  preponderance  of  evidence  shows  judgment 
erroneous,— vol.  1,  607-327-79. 

Differentiations  in  a  mere  preponderance  of  evidence  for  reversal  on 
appeal,— vol.  1,  386-332-583. 

A  note,  payable  to  a  party's  own  order,  imports  no  legal  obligation, 
and  can  only  be  used  as  evidence  against  him, — ^vol.  1,  378. 

A  note  signed  in  firms  name,  by  one  member  who  had  authority  to 
iign,  prima  facie  evidence  of  indebtedness, — ^vol.   1,  187. 

Notes    taken   up   upon   renewal,   competent   evidence  bn   a   question   of 
usury, — ^vol.  1,  92. 
Objections  to  Opinion  of  Witness. 

A  question  to  a  witness  whether  in  his  "opinion  from  his  occupation 
as  a  farmer,  habits  of  observing  stock,  and  opportunity  as  a  neighbor 
of  the  appellant,  if  the  mule  in  controversy  had  been  at  the  farm  and 
in  possession  of  appellant  as  earlv  as  October  or  November,  1862,  he 
would"  not  have  known  it,  before  August,  1863,  the  first  time  he  saw  it," 
is  held  not  to  be  incompetent  and  illegal,  the  particular  mode  of  interro- 
gation not  being  erroneous.  To  have  changed  the  form  would  have  but 
resulted  in  producing  the  same  reply,  and  it  would  be  hypertechnical 
to  reverse  on  such  objections 451 

An  illegal  order,  suspending  a  license  to  sell  spirituous  liquors,  sub- 
mitted as  evidence,  must  be  objected  to  when  introduced, — vol.  1,  372. 

Reading  of   deposition  without  exceptions, — ^vol.   1,   404. 

Failure  to  except,  waives  any  objections, — ^vol.  1,  6. 

Reading  deposition   taken   in   another   case, — ^Ib. 

Oral  testimony  competent  to  prove  execution  of  constable's  bond,  where 
ofi&cial  records  destroyed, — vol.  1,  91-36. 

Books  kept  by  a  partnership  should  be  regarded  as  evidence  between 
the  parties, — vol.  1,  277. 
Parol  Agreement— Extension  of  Time  on  Note>  Inadmissible  as  Evidence. 

A  mere   parol   agreemnt   to   extend   the   time   of   payment   of    a   note 
would  be  in  contraditdon  of  the  note  itself,  and  therefore  inadmissible.  366 
Contracts— Written— Unsigned— Evidence  of  Parol  Agreement. 

A  written  contract,  unsigned,  may  be  referred  to  as  containing  the 
agreement  between  the  parties  with  as  much  certainty,  if  not  more,  than 
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the  mere  recollection  of  witnesses,  and  may  be  regarded  as  the  establish- 
ment of  a  parol  agreenmt 128 

Presumptions  of  law  may  be  strengthened  by  parol  evidence, — vol.  1,  364. 
Prima  Fade.    ^ 

The  report,  estimates  and  apportionments  of  street  paving  by  the  com- 
missioners imder  the  charter  of  the  city  is  prima  facie  evidence  of  the 
liability  of  the  property  owners  for  the  amount  of  the  contribution 
assessed  against  them * 276 

Receipt— Prima  Facie  Evidence. 

Though  a  receipt  is  only  prima  facie  evidence  of  payment,  and  may 
be  explained,  or  even  contradicted  by  evidence  aliunde,  in  the  absence 
of  evidence  of  a  mistake,  or  that  it  was  precisely  what  the  writer  of  it 
intended  it  to  be,  it  will  not  be  disturbed. 697 

Land — ^Proceesioner's  Report — Prima  Facie  Evidence  of  Location. 

The  report  of  survey  and  designation  of  boundary  made  in  the  presence 
of  the  appellant  without  objection  to  its  accuracy  and  acquiesced  in  by 
him  for  many  years  is  prima  facie  evidence  against  him  and  it  was  a 
continued  admission  of  its  accuracy 137 

Off-set — ^Account — ^Prima  Facie  Evidence  of  Settlement. 

Items  of  an  account,  pleaded  as  a  set-off  in  a  suit  on  notes,  and 
which  were  created  before  the  date  of  the  notes,  the  execution  of  the 
notes  is  prima  facie  evidence  that  said  aoounts  were  thereby  settled.  . . .  666 

Possession  of  personal  property,  prima^  facie  evidence  of  ownership, — 
vol.  1,  93-240. 

Pleading — Settlement  of  Accounts — Failure  to  Assert  in  Petition. 

The  failure  of  a  plaintiff  to  allege  in  his  petition  to  co-erce  a  settle- 
ment agreed  upon  between  the  litigants,  that  such  a  settlement  had 
been  made,  will  debar  the  introduction  of  evidence  in  regard  thereto.  And 
the  failure  to  Assert  the  settlement  is  conclusive  of  its  non-existence.  403 

Instruction — Slander. 

Where  there  is  a  contrariety  of  evidence  in  an  action  for  slander,  the 
question  is  one  of  fact  peculiarly  within  the  province  of  the  jury,  and  they 
should  be  instructed  that  if  they  believe  from  the  evidence,  plaintiff 
denied  the  malice,  but  truthfully  explained  the  arrest,  its  manner,  and 
the  part  he  took  in  it,  they  should  find  for  him 326 

Slander — ^Plea  of  Justification — ^Introduction  of  Evidence— Conclusion  of  Ar- 
gument. 

In  an  action  for  slander,  the  defendant  confessed  by  his  answer,  the 
allegations  of  the  petition,  that  he  had  imputed  to  the  plaintiff  the  crime 
of  perjury.  Therefore,  it  was  imcumbent  on  him  to  make  out  the  truth 
of  his  justification.  The  exact  form  of  the  words  containing  the  charge 
were  immaterial,  so  that  the  substance  were  proven.  Under  such  state 
of  facts  the  defendant  was  entitled  to  introduce  his  evidence  and  then  to 
the  conclusion  of  the  argument  and  this  is  not  relieved  because  plaintiff 
introduced  his  evidence  first 326 

Taxes. 

In  a  suit  to  recover  unaccounted  for  taxes  collected,  defendant  entitled 
to    prove   that    when   tax   books    were   received   by   deputy,    certain   tax 
payers  were  insolvent  and  continued  so, — ^vol.  1,  426. 
Adverse  Possession— Evidence— WilL 

A  will  otherwise  inoperative  is  competent  to  prove  how  the  devisee 
held  title  and  that  his  holding  was  in  his  own  right  and  adverse  to  the 

world.    19S 

Intrinsic  evidence  of  capacity  of  testator  to  make   will  unaided  and 
according  to  long  settled  determination, — ^vol.  1,  L5. 
Written  Instruments  Evidence  Against  Estate. 

A  writing,  signed  by  a  testator  in  settlement  of  an  estate  for  whieh 
he  was  trustee,  is  evidence  of  an  intention  by  the  parties  to  adjust  the 
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aoounts  of  the  trust  estate,  and  a  settlement  between  the  parties 264 

New  Trial— Verdict  not  Sustained  by  Evidence. 

The  evidence  must  be  palpably  against  the  verdict  to  authorize  a  reversal 
on  the  ground  that  the  verdict  is  against  the  weight  of  the  evidence.  .  .458 
Witnesses— Restrictions  to  Number  Allowed  to  Testify— Evidence. 

Where  the  court  announces  before  trial  begun  that  the  number  of  wit- 
nesses allowed  to  testify  for  either  side  will  be  restricted  to  three,  it  is 
held  that  the  court  is  not  authorized  to  restrain  the  examination  of  wit- 
nesses as  to  identity  of  the  property  in  controversy,  by  others,  as  it  may 
be  determined  from  various  facts  and  circumstances,  proven  by  others.  173 
Death,  non-residency,  or  disability  of  a  witness,  whose  evidence  used 
on  first  trial,  not  a  bar  of  right  to  use  same  (as  embodied  in  bill  of  excep- 
tions) on  second  trial, — vol.  1,  482. 

EXAMINING  BOARD. 
Board  for  examining  poll  books  and  giving  certificate  of  election,  are 
required  to  perform  their  duties,  only,  when  legal  elections  are  held, — 
vol.  1,  62. 

EXCEPTIONS. 

Appeal  and  Error. 

Where  the  record  does  not  show  exceptions  to  the  giving  or  refusing 

of  instructions  below,  the  AppeUate  Court  cannot  revise  it 62 

Appearance — ^Exceptions  to  Commissioner's  Report  Regarded  as  Sufficient — 
Service. 

The  filing  of  exceptions  to  a  master  commissioner's  report,  by  an  admin- 
intrator,  who  had  not  been  served  with  process  to  the  suit  is  held  to  be 

a  sufiicient  appearance 306 

A  commissioner's  report,  though  not  excepted  to,  not  conclusive  as  to 
flagrant  errors  on  its  face, — ^vol.  1,  197. 
Exceptions  to  Depositions— Appeal  and  Error. 

Where  depositions  used  in  a  former  adjudication  of  a  case  before  the 
Appellate  Court  and  not  then  excepted  to,  are  properly  admitted,  on  the 
return  of  the  cause,  as  evidence  in  the  second  trial,  the  question  of  its 

competency  is  settled  by  the  former  adjudication 665 

Deposition. 

It  not  appearing  that  the  exceptions  of  either  party  to  the  depositions 
were  acted  on  in  the  court  below,  for  this  reason  they  must  be  regarded 

as  unread 69 

Exceptions  to  Depositions — ^Trial. 

Exceptions  to  depositions  made  in  the  trial  court,  and  which  are  not 

disposed  of  by  the  chancellor,  are  presumed  to  have  been  waived 208 

Exceptions  to  Instructions — ^When  must  be  Made. 

Unless  an  objection  be  made  to  an  instruction,  when  it  is  offered, 
it  cannot  avail  an  appeal,  though  an  exception  be  taken  to  the  ruling  of 

the  court  when  the  instruction  was  given 601 

Without  sufficient  reasons  for  not  doing  so,  exceptions  to  sale  of  land 
must  be  made  before  order  of  confirmation  entered, — vol.  1,  163. 
Exception  to  General  Rule. 

When  the  vendor  has  warranted  the  title  and  is  insolvent  or  a  non- 
resident of  the  state  a  defect  of  title  may  be  set  up,  but  the  defendant 
must  establish  the  facts  necessary  to  bring  the  case  within  the  exception 

to  the  general  rule 221 

New  Trial. 

If  no  exceptions  are  taken  at  the  time,  to  the  ruling  of  the  court 
below  granting  a  new  trial,  if  any  error  is  committed  the  same  must 

be  regarded  as  waived. 181 

Unless  exception  taken  to  erroneous  rulmg  of  lower  court,  considered 
waived,— voL  1,  42-6. 
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EXCEPTIONS— Ck)ntinued. 
Same   as   to   exceptions   to   depositions, — ^Ib,   75-404. 

Same  as  to  refusal  of  court  to  allow  counsel  to  comment  on  answers  of 
defendant,  to  jury,-~Ib,  620. 

EXECUTIONS. 
No  property  Found — ^Leyied  on  Partnership  Property — Suit  to  Enforce. 

A  creditor  who  has  had  an  execution  returned  "no  property  found,"  may 
have  another  levied  on  the  interest  of  his  creditor  in  partnership  prop- 
erty and  may  thereafter  enforce  his  lien  by  a  suit  in  equity 101 

Failure  to  Return — ^Insolvency  of  Debtor  no  Excuse— Penalty. 

The  fact  that  an  execution  debtor  is  insolvent,  will  absolve  an  officer 
from  liability  for  the  debt,  but  it  cannot  relieve  him  from  the  penalty 

for  failure  to  return  the  execution il 

Validity  of  Judgment — Surrender  of  Property — ^Estate. 

The  execution  of  a  replevin  bond  and  the  subsequent  surrender  of  prop- 
erty to  be  sold  under  an  execution  issued  on  the  replevin  bond,  operates 
to  estop  the  party  so  doing  and  his  vendee  from  claiming  an  interest  in 
the   land   so    surrendered 109 

Execution  cannot  be  levied  on  property  under  deed  not  lodged  for  record, 
without  consent  of  debtor, — vol.  1,  311. 

Sheriff  not  bound  to  levy  on  the  right  of  redemption  where  there  was 
no  evidence  of  legal  title, — ^vol.  1,  311. 

An  officers  return  of  "he  had  collected  the  debt/'  conclusive  of  the  fact 
upon  him  and  sureties, — ^vol.   1,  456. 

Failure  of  sheriff  to  return  execution  for  30  days  after  return  da/, 
entitles  plaintiff  to  judgment, — vol.  1,  38. 

A  young  horse  that  had  never  been  worked,  belonging  to  head  of  a 
family,  exempt  from  execution, — ^vol.  1,  178. 

Duty  of  clerk,  issuing  execution,  to  endorse  a  release  of  the  surety 
on  bond. — ^vol.  1,  484. 

Sec.  11,  Chap.  97,  2,  Rev.  St.,  400,  applies  only  to  sureties  on  bond  and 
not  to  the  principal, — ^vol.  1,  484. 

Levy  of  execution  after  property  has  been  transferred  to  another 
county, — ^vol.  1,  264. 

EXECUTORS   AND   ADMINISTRATORS. 

Under  an  antenuptial  contract  that  both  parties  ret;ain  their  individual 
property,  husband  cannot  claim  wife's  property  as  his  own,  as  admin- 
istrator of  her  estate, — ^vol.  1,  359. 

In  suit  for  specific  property  against  administrator,  no  affidavit  as 
to  justness  of  claim  is  required, — ^vol.  1,  385. 
Right,  to  Institute  Action  by  Executrix  on  Mote  Made  to  Deceased,  as  Ez-« 

ecutor. 

Though  an  executrix,  cannot,  as  such,  maintain  an  action  on  a  note 
made  payable  to  her  testator  as  executor,  unless  the  petition  is  demurred 
to,  or  obejction  made  in  their  answer,  defendants  will  be  deemed  as 
having  waived  the  objection 639 

When  an  executor  qualifies,  all  rights  of  action  on  debts  due  from  him, 
are  suspended, — vol.  1,  201. 

But  if  he  should  cease  to  be  an  executor,  the  right  of  action  revives, — ^Ib. 

Executor  may  convey  a  legal  title  to  testators  land  after  it  has  reverted 
to  the  estate,  for  the  purpose  of  carrying  out  provisions  of  will, — voL 
1,  301. 

An   administrator   alone    can    make    a    transfer   of   personal    property 
transferred  to  a  testators  widow, — ^vol.  1,  599. 
Appeal  and  Error — Continuance  of  Cause. 

The  question  of  whether  in  a  joint  suit  against  executors,  and  the 
same  parties  as  individuals,  the  court  below  should  dismiss  the  cause 
as  against  them  as  executors,  cannot  be  raised  in  the  Appellate  Court 
on  appeal  by  them  in  their  individual  capacity,  no  judgment  having 
been  rendered  against  them  as  executors  below 572 
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Lands  are  not  assets  in  hands  of  an  administrator  of  intestate's 
estate, — ^vol.  1,  623. 

Court  has  power  to  appoint  receiver  when  administrator  has  been  tardy 
in  settling  estate, — ^vol.   1,  498. 

Charges  and  Credits  in  Accounting  and  Settlement. 

*  It  is  error  to  charge  against  the  whole  assets  of  an  estate,  amounts 
enjoined  by  particular  distributees.  Such  items  should  be  included  in  the 
particular  sharea  interest,  but  not  in  the  general  assets,  thereby  reducing 

the  proportionate  amount  due  those  not  concerned  in  the  litigation 512 

Administrator  entitled  to  compensation  only  for  actual  time  he  serves, — 
vol.  1,  513. 

Administrator  held  liable  for  costs  of  court  for  refusal  to  transfer  stocks 
held  by  an  estate,  though  through  an  erroneous  impression, — ^vol.  1,  699. 

Violation  of  Fiducial  Trust— Liability  for  Loss  Thereby. 

An  executor,  who  loans  money  of  his  testator,  and  by  a  transfer  of  the 
note  thus  taken,  secures  other  notes  from  different  parties,  which  latter 
notes  prove  worthless  on  account  of  his  dereliction  of  vigilance,  is  hdd 
liable  personally  for  the  loss  thus  sutained  to  the  estate 636 

Executors  must  properly  protect  the  debts  due  their  testator's  estate,  on 
a  note,  of  an  insolvent,  where  no  attempt  is  made  to  properly  secure  it, 
or  ask  for  pro  rata  allowance  out  of  the  assigned  property  of  a  surety,  or 
actual  demand  of  the  principal,  is  held  to  be  a  violation  of  the  trust. . .  .636 

Judgment  against  an  administrator  cannot  be  regarded  as  sufficient  evi- 
dence against  the  grantee  of  the  intestate  that  he  was  justly  indebted  to 
plaintiff  in  the  sum  adjudged  to  him, — ^vol.  1,  231. 

A  judgment  against  an  administrator  should  be  as  to  the  assets  de- 
scended to  the  heirs, — vol.  1,  377. 

Where  change  of  venue  is  granted,  latter  county  has  jurisdiction  over 
estate,  though  letters  of  administration  are  granted  by  first  county, — 
vol.  1,  439. 

Unless  administrator  makes  interest  on  assets  in  his  hands,  he  is  not 
chargeable  with  interest, — ^vol.  1,  69. 

An  administrator  is  presumed  to  have  used  assets  after  two  years,  and 
should  be  charged  interest, — ^vol.   1,  59. 

The  executor  has  the  right  to  pay  over  to  the  legatee  assets  in  his 
hands, — ^vol.  1,  443. 

Pleading— Set-off. 

In  dealings  between  an  administrator  and  his  creditor,  a  debt  due  from 
a  decedent  cannot  be  set-off  against  one  due  his  administrator  contracted 
to  and  with  the  latter 67 

Payment  by  administrator  to  distributees  with  full  knowledge  of  what 
funds  in  his  hands, — vol.  1,  166. 

Where  the  executor  is  the  legatee  he  is  the  real  party  in  interest,  in  an 
action  on  a  note  given  testator, — ^vol.  1,  407. 

Administrator  may  act  as  commissioner  to  sell  lands  belonging  to  the 
estate,  but  no  new  liability  will  arise  therefrom  against  his  sureties, — 
vol.  1,  623. 

After  settlement  with  county  court,  executor  holds  funds  of  the  estate 
as  trustee  and  not  as  executor, — ^vol.  1,  443. 

Wills— Devise— Residuary  Legatees. 

A  will  which  provides  "that  one-twelfth  of  my  propjerty  or  proceeds 
arising  therefrom  to  be  taken  possession  of  by  the  administrator,  and  held 
in  trust  for  the  use  of  my  daughter  during  her  life,  and  pay  her  yearly 
what  may  be  deemed  reasonable  for  the  use  thereof,  and  at  her  death,  the 
principal  to  be  paid  to  her  children"  is  held  to  provide  for  the  legatee  alone, 
during  her  life,  from  the  product  of  the  trust  funds,  and  she  would  have 
no  right  to  consume  the  principal,  and  a  loan  to  her  by  "he  administrator 
of  a  portion  of  said  principal  was  a  misapproiviation,  for  which  he  could 
be  held  liable 844 
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EXECUTORY  (CONTRACTS. 
Pleadings— Cross  Petitions. 
A  transfer  of  an  expectancy  by  heirs  of  an  estate  must  be  alleged  by 
cross -petition,  in  a  suit  by  the  holders  of  these  equities  to  enforce  same 
as  against  one  of  the  legatees,  it  being  a  contest  between  equities  as  to 

which  litigant  is  entitled  to  the  legal  title 354 

The  vendee  of  the  executory  contract 3  after  the  death  of  the  vendor, 
does  not  become  possessed  of  the  legal  title  to  the  lands  embraced  in  the 
contracts  executed  by  the  heirs,  but  holds  a  mere  equity.   354 

EXEMPTIONS. 

Widow  Without  Children — Failure  to  Demand— Administrators  Duty. 

A  widow,  who  has  no  children  left  by  her  deceased  husband,  is  entitled 
to  her  exemption  and  the  fact  that  she  failed  to  demand  said  exemption 
when  the  appraisment  was  made,  did  not  relea.^e  the  administrator  from 
his  responsibility  incurred  by  taking  and  selling  the  property,  it  being  his 
duty  to  cause  the  exempt  articles  to  be  set  apart  for  her 461 

A  wife's  coverture  not  only  avoids  her  note,  but  exempts  her  from  any 
personal  judgment, — ^vol.  1,  365. 

Wife  is  entitled  to  the  exempt  property  of  her  deceased  husband, — 
vol.  1,  299. 

Exempt  Property— Right 'of  Husband  to  Convey  Same  for  Use  of  Wife. 

Property  that  is  exempt  from  liability  for  the  debts  of  the  husband,  can 
be  conveyed  in  trust  for  the  use  of  the  wife,  and  a  subsequent  attempt  to 
create  a  lien  upon  same  by  the  husband  would  not  affect  the  title  he  had 
already  conveyed. 286 

A  horse,  though  only  nineteen  months  old,  and  never  having  been  worked, 
is  exempt,  under  the  statute  allowing  two  work  beasts,  etc., — ^vol.  1,  178. 

EXPATRIATION. 

A  legislative  act  cannot  make  voluntary  rebellion,  involuntary  expatria- 
tion,— ^voL  1,  100. 

A  citizen  may  with  the  consent  of  his  State,  expatriate  himself,  but 
no  mere  act  of  State  legislation  can  per  se  denationalize  him  without  his 
concurrence, — ^vol.  1,  100. 

EXPECTANCY. 

Title  Bond— Resulting  Trust. 

A  father  who  holds  the  bonds  of  his  children  to  convey  to  him  their 
expectancy  to  be  derived  from  the  estate  of  their  deceased  mother,  trans- 
ferred said  bonds  by  assignment  to  his  son.  In  a  suit  to  enforce  the  executory 
contracts,  the  father,  though  not  being  possessed  of  the  legal  title  to  land, 
and  having  agreed  not  to  dispose  of  his  equity,  with  notice  to  his  vendee, 
the  legal  title  cannot  be  coerced  at  the  instance  of  the  heirs  so  as  to  defeat 
the  equity  of  the  purchaser  of  their  expectant  interest,  to  a  third  party. 
They  are  deemed,  in  equity  by  their  bonds,  to  be  the  holders  of  the  legal 
title  in  trust  for  their  father  during  his  life,  and  with  remainder  to  their 
vendee,  at  his  death. 354 

Lands  and  Conveyances— Deeds  by  Heirs  of  an  Expectancy. 

A  sale  of  an  expectancy,  unassailable  as  fraudulent  conveyances,  to  one, 
under  the  supposition  that  their  mother  had  only  a  life  interest  in  property 
devised  her  by  her  husband,  will  be  confirmed,  and  the  title  subsequently  ac- 
quired by  the  grantors,  from  their  mother,  will  inure  to  the  benefit  of 
their  vendee  so  as  to  vest  a  legal  title  in  him 502 

A  sale  of  an  expectaiu^  may  be  oonstruotively  fraudulent,  but  when 
shown  to  be  fair  and  for  full  consideration  not  voidable  by  recipient  of 
consideration,- voL  1,  10. 
Vendor  and  Parchaser— Bona  Fide  Purchaaer  of  an  Expectancy. 

The  purchaser  of  an  expectancy  by  a  vendee,  with  knowledge  that  the 
interest  of  the  claimants  who  had  sold  by  executory  contract  to  his  vendor, 
held  only  a  resnltisg  tmst,  aasigiiAd  to  a  third  party,  to  take  etteet,  at 
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the  death  of  his  vendor;  is  hM  not  to  be  a  bona  fide  poichaBer,  to  defeat 
the  repayment  of  the  amount  thus  paid  for  the  expectancy  of  their  heirs, 
by  such  third  party ; 354 

EXPRESS  COMPANY. 
Responsible  for  goods  taken  by  robbers,  where  they  had  a  reasonable 
time  to  deliver  or  offer  to  deliver, — ^vol.  1,  295. 

EXPRESS  CONTRACT. 
Contract  Between  Husband  and  Wife— Use  of  Wife's  Property. 

Under  a  written  agreement  between  husband  and  wife,  that  she  retained 
the  right  to  hire  out  her  personal  property  or  keep  same  as  she  may  think 
proper,  should  she  decide  to  keep  same  for  the  family  use,  the  law  will 
imply  no  contract  on  the  part  of  the  husband  to  pay  hire  during  their 
joint  lives 466 

EXPRESS  TRUST. 

Limitations — Corporations — ^New  Institutions  Liable  for  Debts  of  Old. 

It  is  a  well  settled  rule  that  limitations  will  not  run,  as  a  general  rule, 
against  an  express  trust.  An  act  providing  for  the  organization  of  a  new 
corporation  in  which  it  provides  "to  raise  the  necessary  funds  to  pay  the 
debts  not  secured  by  mortgage  or  deed  of  trust,  and  the  punctual  payment 
of  interest  on  its  debts  and  liabilities  is  held  to  clearly  contemplate  that 
the  property  of  an  old  corporation  it  acquired,  should  pass  to  it,  pledged 
for  the  payment  of  the  debts  of  the  old  company 378 

Land— Conveyance  Extorted— Held  in  Trust 

The  conveyance  litigated  in  this  suit  was  extorted  from  the  father  and 
mother  by  assurance  that  the  land  should  be  held  in  trust  for  all  their 
heirs,  subject  to  equal  distribution  among  them  at  their  death.  Held,  that 
a  trust,  both  expressed  and  implied,  is  the  plain  and  inevitable  conclusion 
of  reason  and  law 134 

FEES. 
Partnership  Contract— Fees  for  Services  Claimed  by  One  Partner. 
By  the  terms  of  a  co-partnership,  one  was  to  advance  the  funds  necessary 
to  conduct  the  business  and  the  other  to  perform  the  services,  profits,  if 
any  to  be  equally  divided.  Afterwards,  an  express  agreement  was  entered 
into  to  borrow  money  to  make  a  larger  inveistment:  Held,  that  this  latter 
agreement  would  not  change  the  original  contract,  unless  there  was  a  special 
agreement  made  and  entered  into,  to  allow  fees  for  services  rendered  the 
firm,  the  presumption  being  that  partners  look  to  the  profits  for  their 
compensation 58 

FEME  COVERT, 
nnrecorded  Deed — ^Adverse  Possession. 

A  feme  covert  is  not  bound  by  an  unrecorded  deed  and  the  possession  of 
land  by  a  vendor  under  such  is  held  not  to  be  adverse  to  femes  covert.  .376 

FIERI  FACIAS. 
Sale  of  land  under  only  authorized,  in  satisfaction  of  judgment  of  re- 
plevin bonds, — ^vol.  1,  389. 

FILING. 
An  indictment  presented  to  the  court  in  the  presence  of  the  grand  jury, 
with  an  order  to  that  effect,  substantial  compliance  with  section  10,  0.  C, — 
vol.  1,  39. 

FIRE  INSURANCE. 

ConcellAtion  of  Policy. 
The  wrongful  procurement  of  a  policy  of  insurance  by  the  company  and 
cancellation  of  same,  will  in  no  manner  protect  them  against  their  responsi- 
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FIRE  INSURANCE— Continued. 

bUity  on  account  of  the  loss  of  the  insured  property  by  fire.  545 

I>iity  of  Agent  to  Properly  Describe  Property. 

A  yaxianoe  between  the  policy  and  the  application  as  to  the  description 
of  the  property  is  unavailable,  to  the  company,  it  being  their  duty  in  fill- 
ing out  the  policy  to  describe  it  to  a  common  intent;  for  which  error,  they 

are  at  fault,  and  not  the  insured 545 

Attachment— Creditors'  Right  to  Proceeds  of  Insurance  Policy. 

A  creditor,  as  vendor  of  the  insured  property  of  one  to  whom  the  policy 
had  been  assigned,  has  a  right  to  attach  the  liability  of  the  insurance  com- 
pany to  the  assignee 545 

FIXTURES. 
Landlord  and  Tenant. 

A  claim  of  a  tenant  to  have  buildings  put  upon  the  leased  premises  for 
his  oonvenience  and  for  the  purpose  of  trade,  considered  as  personal  prop- 
erty, is  to  be  considered  with  the  greatest  latitude  and  indulgence.  And  is 
held,  that  the  circuit  court  did  not  err  in  so  considering  the  claim  of 

appellee 505 

Contract— Constmction— Lease. 

A  contract  for  the  lease  of  a  salt  mine,  amongst  others,  contained  the 
following  clause:  "Any  materials  and  implements  the  said  Mead  may  place 
upon  the  premises  for  the  manufcusture  of  salt  and  not  counted  fixtures,  he. 
Mead,  shsdl  have  the  right  to  remove  for  his  use,  unless  said  Dr.  Lansdowne 
chooses  to  pay  said  Mead  for  the  same  at  a  fair  valuation.''  Held,  that 
this  would  not  vary  the  legal  signification  of  the  tertn  "fixtures,"  the  im- 
plements being  merely  erected  for  the  purpose  of  trade,  were  subject  to 

removal  by  the  tenant 279 

Contract  of  Conversion — Property  Becoming  Part  of  the  Freehold — ^liines  and 

Mining. 

Under  the  law  of  fixtures,  it  is  held  that  the  placing  on  the  premises  by 
the  lessee  of  impliments  for  the  purpose  of  operating  mines  thereon,  under 
the  contract  of  lease,  would  not  give  the  owner  of  the  freehold  a  claim  to 
the  fixtures,  when  they  can  be  removed  without  causing  material  injury  to 
the  estate.    Thev  remain  the  unquestionable  property  of  the  lessee 270 

FORCIBLE  ENTRY  AND  DETAINER. 
The  recovery  of  land  between  contesting  claimants,  by  one  who  had  not 
been  in  possession,  will  not  justify  an  action  of  forcible  entry  and  de- 
tainer against  the  20-year  tenant  of  his  adversary, — ^vol.  1,  601. 

FOREIGN  COURTS. 
Courts  of  Foreign  States— Jurisdiction  of  Person-— Restraining  Sale  of  Land 
in  This  State— Defective  Title. 

Where  a  deed  to  land  in  this  State  has  been  adjudged  a  mortgage  by  a 
court  of  another  State  that  court  having  jurisdiction  of  the  person,  may 
restrain  the  grantee  in  said  deed  from  selling  the  land 82 

FORFEITURE. 
Contracts— Lease— Non-payment  of  Rent. 

Where  by  the  terms  of  a  lease  it  is  stipulated  that  the  lessor  may  re- 
enter, upon  the  failure  to  pay  rent,  the  lessor  may  annual  the  contract  and 

is  entitled  to  the  possesion 01 

Forfeiture  not  justified,  where  defendant  prevented  by  military  power 
from  attending  court, — ^vol.  1,  452. 

Confiscation  Laws— Forfeiture  of   Property— Impressment— Illegal   Order  of 

Superior. 

The  right  of  impressment  is  justified  only  by  emergencies,  and  a  citizen's 
property  cannot  be  taken  without  proof  of  forfeiture.  Where  no  justificar 
tion  is  made  out,  subordinate  officers  are  responsible  for  executing  illegal 
orders  of  their  superiors,  and  are  trespassers 456 
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FORFErrURE—Contmued. 
Forfeiture  of  Property-— Judgment  of  a  Court. 

Though  a  defendant  had  taken  up  arms  against  his  government  he  could 
not  be  deprived  of  his  property  until  there  was  a  judgment  of  forfeiture 

by  a  court  of  competent  jurisdiction 80 

Appearance  of  defendant  and  entering  into  recognizance,  discharges  former 
bond,  and  a  forfeiture  thereon  will  be  dismissed, — ^vol.  1,  666. 

FRAUD. 

As  to  fraudulent  misrepresentation  by  agent  to  his  principal  in  inducing 
him  to  sell  property  at  less  than  a  price  agent  had  actually  made  sale, — 
vol.  1,  216. 
Contracts— Fraud  Vitiates. 

A  contract  providing  for  the  sale  of  tobacco  "now  in  the  house,  raised 
the  present  year,  also  his  half  interest  in  some  crops  of  tobacco  now  on 
his  farm,  and  several  other  small  crops  not  yet  hauled  in  but  already  pur- 
chased," and  upon  which  A  delivered  inferior  tobacco  bought  from  outside 
parties  and  mixed  same  with  the  good  tobacco,  is  held  to  vitiate  the 
whole  contract,  except  so  far  as  waived  by  subsequent  acts  of  purchaser..268 
Husband  and  Wife — Separate  Property — Chattels — ^Equitable  Doctrine — ^Fraud 

on  Creditors. 

The  separate  property  of  the  wife  would  by  law  vest  in  the  husband,  yet 
if  he  does  not  so  regard  it,  but  recognizes  it  as  belonging  to  the  wife  ex- 
dusively,  such  property  would  not  vest  in  him,  this,  however,  not  to  be 
made  the  instrument  of  defrauding  creditors 440 

Buying  in  of  ones  own  debts  with  his  own  money  from  his  creditors,  upon 
representations  of  insolvency,  held  fraudulent, — ^vol.  1,  30;^. 

Retention  of  possession  and  use  by  vendor,  inconsistent  with  title  claimed 
by  vendee,  is  per  se  a  legal  fraud,  and  void  as  to  vendors  creditors, — 
vol.  1,  14. 
Land — Sale  of — Failure  of  Title— Fraud  and  Mistake — Rescission — ^Burden  of 

Proof. 

It  is  a  well  established  principal  that  a  purchaser  who  has  accepted  a 

.    conveyance  cannot  afterwards  have  a  rescission  of  the  contract  imless  it  be 

for  fraud  or  mistake  shown  to  have  operated  on  him  when  he  accepted  the 

deed  and  the  burden  of  proof  is  on  the  party  alleging  fraud  and  mistake.  .33 

Parole  evidence  not  admissible  to  vary  terms  of  a  writing,  unless  fraud 
or  mistake  charged, — ^vol.  1,  17. 

Necessary  parties  to,  in  a  suit  by  assignee  of  a  purchase  money  note, 
where  defendant  interposes  the  plea  of  fraud, — ^vol.  1,  248. 

The  withdrawal  of  an  agreed  credit  on  a  note,  by  the  parties,  would  be 
fraud  on  surety, — vol.  1,  16. 

Where  the  allegation  of  a  fraudulent  endorsement  are  denied,  burden  of 
proof  on  plaintiff-— vol.  1,  487. 

Under  a  charge  of  fraud  in  procurement  of  committee's   report  recom- 
mending acceptance  of  work  done  on  court-house,  held,  that  it  is  too  late 
for  court  to  complain  after  its  agents  had  examined  and  approved  work, — 
vol.  1»  477. 
Attorney  and  Client— Dealings— Burden  of  Proof— Petition  Need  not  Allege 

Fraud. 

The  law  not  only  watches  over  the  transactions  between  attorney 
and  client,  but  it  often  interposes  to  declare  such  transactions  void.  On 
the  other  hand,  dealings  between  them  are  not  necessarily  void,  but  the 
burden  of  establishing  perfect  fairness,  adequacy  and  equity  is  thrown  upon 
the  attorney,  and  it  is  not  necessary  for  the  client  to  allege  in  his  petition 

that  the  transaction  was  fraudulent 40 

Collusion. 

In  the  absence  of  allegation  and  proof  in  a  petition  to  coerce  payment  of 
an  obligation  to  co-owners,  of  fraud  and  collusion,  and  notice  from  all  to 
the  obligator,  a  settlement  of  the  obligation  with  one  of  the  co-owners  will 
not  be  disturbed 126 
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FRAUD— Continued. 
Frand  and  Forgery— Presumption— Proof— Svidence. 

Fraud  or  forgery  cannot  be  presumed  or  assumed  without  proof,  but  the 
existence  of  one  or  both  may  be  established  by  competent  evidence,  as 

other  facts  are  established 175 

Ingtmction — ^Fraud  or  Forgery. 

An  instruction,  "That  fraud  or  forgery  is  not  to  be  presumed  but  must  be 
proved,"  where  qualified  by  the  proof  of  what  was  said  and  admitted  as 
evidence  on  the  issue  of  fraud,  and  the  whole  of  which  was  before  the  jury, 
would  not  so  lead  them  to  understand  that  forgery  must  be  proved  by  posi- 
tive and  direct  testimony;  and  could  not  be  inferred  from  the  proof  of 

facts , 175 

Principal  and  Snrety — Other  Names — ^Principal  Sureties'  Agent— ^Bond — ^De- 
livery— Fraudulent   Combination. 

If  the  sureties  in  a  bond  shall  see  proper  to  trust  their  principal  as  their 
agent  to  get  other  names  and  to  deliver  the  bond  to  the  obligee  they  will 
be  bound  by  his  acts,  unless  they  can  show  a  fraudulent  combination  with 

the  obligee;  the  bare  knowledge  of  the  latter  is  not  sufficient \ 31 

Land — Sale  by  Acre  or  in  Gross— Adjustment— Frand  and  Mistake. 

Where  there  is  a  doubt  as  to  whether  land  was  sold  by  the  acre  or  in 
gross,  and  the  parties  having  made  an  equitable  adjustment  of  the  matter, 

courts  will  not  ihterfere  in  the  absence  of  fraud'  or  mistake 218 

Land — Sale  in  Gross — ^Fraud  or  Mistake — "More  or  Less.'' 

When  a  vendor  knows  the  tract  of  land  he  is  selling  does  not  contain  the 
number  of  acres  represented,  he  cannot  shield  himself  from  this  presumed 

fraud  or  mistake  by  adding  the  words  "more  or  less."   330 

Wotice— Trust 

A  party  purchasing  lands  with  actual  or  constructive  notice  of  a  trust 
existing  in  his  vendor,  though  not  of  record,  acquires  no  right  beyond  that 
held  by  such  vendor,  and  any  attempt  to  pass  an  unincumbered  title  with 

such  notice,  would  be  fraudulent ^ 359 

Deeds — ^Procurement — ^Absence  of  Fraud — (Contents  Understood. 

Where  the  proof  fails  to  show  any  fraud  on  the  part  of  the  grantee  in 
the  procurement  of  a  deed,  or  that  the  grantor  did  not  thoroughly  under- 
stand its  contents  and  voluntarily  executed  it,  the  court  will  not  set  it 

aside  for  minor  causes *. 96 

Fraudulent  Representation — Opinion — Quantity — Quality— Value. 

The  mere  expression  of  opinion  of  quantity,  quality  and  value,  where  the 
purchaser  has  an  opportunity  to  judge  is  not  to  be  deemed  either  an  af- 
firmation amounting  to  a  warranty  nor  a  fraudulent  representation. . .  .224 
Color  of  Title — Fraudulent  Assignment — Possession  of  Land  Under. 

The  possession  and  occupancy  of  lands  under  color  of  title,  will  give  no 
rights  thereunder  to  the  holder  of  the  premises,  where  the  title  thus 
asserted  is  procured  by  a  fraudulent  transfer S42 

FRAUDULENT  CONVEYANCES. 
Debtor  and  Creditor— Debts  Purchased  by  Agent— Participation  in  Fraud — 
Equity  Will  Not  Relieve. 

Equity  will  not  relieve  a  debtor  from  the  payment  of  debts  purchased  by 
his  agent,  where  he  has  participated  in  the  fraud  committed  on  his  creditors 

by  his  agent 28 

In  an  attachment  suit,  pleadings  must  assail  the  conveyance  as  fraudu- 
lent,— vol.  1,  444. 
Lands  and  Conveyances — Original  Survey— Assignment  of. 

An  assignment  of  an  original  survey  to  a  large  tract  of  land,  on  a  copy 
of  the  original,  was  made  and  afterwards  the  lands  were  patented  to  the 
assignor.  The  assignment  was  without  oonsid  ration  and  at  a  time  when 
the  assignor  was  seeking  to  absolve  himself  of  a  large  obligation  on  a 
bond  of  a  defaulting  sherifiT.  Held,  to  be  a  fraudulent  transfer  of  title, 
though  the  assignee  acquired  possession  of  the  lands  after  the  death  of 
the  assignor .'. . .  .342 
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FRAUDULENT  CONVEYANCE— Continued. 
Bona  Fide  Sale. 

Where^  fraud  establihsed  by  plaintiff,  it  devolyes  on  the  defendant  to 
establish  bona  file  sale  for  a  valuable  consideration, — ^vol.  1,  030. 

Deed  made  and  lodged  for  record,  before  creation  of  liability,  not  frudu- 
lent,— voL  1,  406. 

A  mere  charge  that  "the  deed  was  in  fraud  and  the  land  ought  to  be 
subjected  tp  plaintiff's  daim,"  not  sufi&cient  pleading, — ^vol.  1,  336. 

Petition  to   enforce  judgment   against   fraudulent   grantee   must   state 
facts  which  constitute  the  fraud, — ^vol.  1,  230. 
Husband  and  Wife— Creditors. 

Upon  dissolution  of  a  partnership,  the  partners  conveyed  lands  they 
owned  to  the  wife  of  one  of  the  partners  in  consideration  of  her  assump- 
tion of  two  debts  they  owed.  This  conveyance  was  attacked  by  creditors 
as  fraudulent.  The  wife  claimed  as  part  consideration,  a  payment  of 
$600  she  had  invested  in  the  business.  Held,  that  the  land  must  be  con- 
sidered as  liable  to  the  debts  of  the  insolvent  husbands,  and  subject  to 
rights  of  creditors .' .'    319 

Conveyance  of  land  by  husband  to  wife,  after  he  executes  a  note,  held 
fraudulent  as  to  holder  of  note, — ^vol.  1,  286. 
Deed  of  Gift — Mortgage — ^Infants'  Contracts  Void — Fraudulent  Conveyances. 

Where  evidence  discloses  no  evidence  of  actual  fraud  in  the  execution 
of  a  deed  of  gift,  made  before  the  debt  of  appellee  existed,  it  operated  to 
invest  the  title  to  the  property  in  an  infant,  plaintiff,  and  she  had  a  right 
to  avoid  a  note  and  mortgage  executed  on  the  property,  on  the  ground 
of   her   infancy 316 

As  to  conveyance  of  personal  property,  without  delivery,  and  afterwards 
sold,  so  as  to  constitute  fraud  on  creditors, — vol.  1,  630. 
Attachment — Preferred  Creditors. 

Where  the  evidence  conduces  to  prove  the  fraudulent  transfer  of  property 
for  the  purpose  of  preferring  creditors,  and  the  willful  appropriation  of  the 
assets  of  a  defendant  to  his  own  personal  use,  at  a  time  when  he  was 
fully  aware  of  his  insolvency,  it  will  justify  an  attachment  by  the  creditors 
and  the  decree  of  the  chancellor  setting  aside  such  fraudulent  transfer  of 

property  by  defendant,  will  not  be  disturbed '. 208 

Bond  for  Title  for  Conveyance  of  Land  to  Defraud  Creditors — ^Equity. 

A  court  of  equity  will  not  enforce  a  conveyance  of  land  under  a  bond  for 
title  given  by  the  intestate  for  the  purpose  of  defrauding  creditors,  even 
though  the  creditors  of  the  intestate  did  not  join  in  the  biU  to  set  aside 
the  contract  bond 170 

Husbanci  and  Wife. 

The  husband,  being  insolvent,  bought  a  house  and  lot,  and  failing  to  pay 
for  same,  the  wife's  father  paid  the  purchase  money  and  had  the  convey- 
ance made  to  her.     Held,  that  there  was  neither  actual  nor  constructive 

fraud  in  the  conveyance 158 

Rights  of  Creditora 

D.  A.  Davis  purchased  some  land  from  one  Calyer  and  received  a  title 
bond  therefor,  and  shortly  thereafter  assigned  said  bond  to  his  father-in- 
law,  the  appellant.  Davis  appeared  to  have  been  insolven';  at  the  time  of 
the  purchase  and  the  transfer  of  the  bond,  but  continued  to  occupy  the 
iand,  and  made  the  payments  due  to  Calyer  as  part  of  the  purchase  price 
for  some  time  after  the  transfer  of  said  bond  to  appellant.  Held,  that  the 
assignment  of  the  bond  was  fictitious  and  fraudulent  as  to  creditors . . .  289 
Fraudulent  Conveyance  from  Father  to  Son. 

A  deed  of  gift  from  a  father  to  his  son,  under  age,  it  being  proven  that 
the  son  had  no  property  of  value,  and  it  not  being  shown  where  the  son 
obtained  the  funds  to  pay  the  consideration,  the  father  at  the  time  being 
heavily  involved,  is  held  fraudulent  anc.  without  consideration  as  to  cred- 
itors of  the  father 309 

Conveyance  from  father  to  son  of  large  tract  of  land  -r  small  con- 
Aideration,  proof  showing  son  had  no  means  to  pay  for  same,  held  fraudu- 
lent,—vol.  1,  48. 
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FRAUDULENT  CONVEYANCE— Continued. 

Participation  by  Vendees. 

In  the  ab'ience  of  proof  of  knowledge  of  or  participation  in  a  oonveyanoe 
of  lani  by  a  defendant,  by  the  vendees,  held,  not  to  constitute  a  fraud  upon 
any  creditor,  especially  where  no  proof  is  offered  as  to  the  msolvency  of 

the  defendant  at  the  time  of  the  transfer 523 

Mortgagee — Fraudulent  Transfer. 

Facts  as  to  dismissal  of  a  suit  to  foreclose  a  mortgage,  and  a  receipt 
given  in  full  liquidation  by  acceptance  of  rent  notes  by  mortgagor,  held 
sufficient  to  declare  fraudulent  a  subsequent  assignment  of  said  mortgage, 

and  denial  of  genuineness  of  the  receipt G04 

Possession   of    Real   Estate — ^Presumption   oi    Ownership— Title    Recorded — 

Badge  of  Fraud — Future  Debts. 

A  deed  acknowledged  and  lodged  for  record  the  day  it  bears  date  is  con- 
structive notice  to  the  whole  world,  in  whom  the  legal  title  is  vested;  the 
possession  of  real  estate  does  not  raise  a  presumption  of  ownership  against 
the  recorded  title,  nor  i»  it  ever  a  badge  of  fraud  against  .the  legal  title 

as  to  future  debts 114 

Purchase  of  Property  in  Name  of  One  for  Benefit  of  Another. 

Taylor  purchased  of  Montgomery  land,  for  which  he  executed  his  notes. 
A  part  payment  was  made  of  $85  by  delivery  to  Montgomery  of  a  horse 
belonging  to  Land,  and  afterward  Land  moved  ontj  the  property.  Other 
payments  were  made,  by  Taylor  borrowing  money  from  other  parties  and 
executing  his  note  therefor.  Taylor  and  Land  both  claimed  the  purchase 
made  for  Land.     Held,  that  the   property  would  be  liable  for  the  debts 

of  Taylor 522 

Sales — Failure  of  Consideration — Fraud. 

A  sale  of  land  by  one,  believing  he  held  a  good  title  to  the  land,  is  not 
fraudulent,  where  the  land  was  afterwards,  by  will,  disposed  of,  said  will 

not  being  of  record  at  the  time  of  the  sale 546 

Preference   of   Creditors — Subrogation— Innocent   Purchaser— Purchaser   with 

Notice. 

One  who  purchases  property  of  an  insolvent  debtor,  whose  precarious  con- 
dition was  known  to  him  at  the  time,  will  be  deemed  to  hold  the  property 
in  trust  for  the  creditors  generally.  The  payment  of  part  of  the  purchase 
money,  on  the  order  of  the  debtor,  to  a  third  party,  will  only  give  the 
purchaser  a  right  to  be  substituted  therefor,  but  he  cannot  claim  a  lieu 
for  such  an  amount  so  paid,  over  the  creditors 424 

GAMING. 

An  indictment  for,  sufficient  if  it  specifically  appraise  the  defendant  of 
the  particular  charge  against  him, — vol.  1,  408. 

Prosecution  for,  subject  to  limitation  of  five  years,  and  one  year  after 
the  commission  of  offense, — vol.  1,  215. 

Commonwealth  must  prove  county  act  committed  in, — vol.  1,  215. 

Where  landlord  has  no  knowledge  gaming  was  going  on  in  his  house, 
he  is  not  criminally  responsible, — ^vol.  1,   181. 

GARNISHMENT. 

Garnishee— Not  Liable  for  Costs. 

Unless  a  garnishee  resists  the  claim  against  them  in  an  equitable  action 
by  attachment,  no  costs  can  be  recovered  against  him,  especially  where  the 
litigation  is  prolonged  by  the  negligence  of  the  attaching  creditors 583 

GIFT. 

Land — Gift  of — Future  Recognition — Dower. 

The  father  bought  a  tract  of  land  and  directed  the  vendor  to  convey  it 
to  his  daughter.  A  few  hours  before  the  father's  death  he  called  on  the 
grantor  to  remember  his  promise  to  the  daughter.  No  deed  or  writing 
having  been  made  between  the  parties.  Held,  that  a  direction  to  convey 
to  the  daughter  and  future  recognition  of  the  gift  by  her  father,  muit  be 
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GIFT— Continued, 
regarded  as  a  gift  of  either  the  money  or  land  to  her.    The  title  never  being 
in   the   father,  either  equitable   or   legal,   the   widow   is   not    entitled   to 
dower 453 

Deed  of  Gift — ^Mortgage — ^Infant's  Contract  Void — Fraudulent  Conyeyance. 
On  the  16th  day  of  May,  1865,  Mary  Price  made  a  voluntary  deed  of  gift 
to  her  infant  daughter,  Florida  Price,  of  various  articles  of  household 
furniture  and  the  deed  was  duly  recorded.  Afterwards,  the  mother  and 
daughter  executed  their  joint  note  with  a  mortgage  on  the  furniture  to 
secure  payment :  Held,  that  as  the  record  discloses  no  evidence  of  actual 
fraud  in  the  execution  of  the  deed  of  gift,  and  as  it  was  made  before  the 
debt  of  appellee  existed,  it  therefore  operated  to  vest  the  title  to  the  prop- 
erty in  the  infant  and  she  had  a  right  to  avoid  the  note  and  mortgage  on 

the  ground  of  her  infancy 315 

Personal  gift  to  daughter,  and  occupancy  by  her  for  26  years,  held  to 
bar  recovery  by  other  heirs  under  devise  of  "all  his  estate," — ^vol.  1,  24. 

Gift  in  Contemplation  of  Death. 

The  delivery  of  a  note  to  a  possible  future  heir  of  the  donor,  who  was 
old  and  in  feeble  health,  would  not  amount  to  a  donatio  mortis  causa, 
where  the  gift  was  accompanied  by  the  statement  that  it  was  to  take  ef- 
fect if  he  died,  he  being  at  the  time  very  feeble,  and  believing  that  he  could 
not  live  long,  and  stating  that  if  he  did  not  die,  and  lived  to  need  it  the 
note  could  be  returned  to  him.  The  donor  lived  for  several  months  after- 
wards and  the  pleadings  show  nothing  to  intimate  that  the  donor  died  of 
the  same  illness  existing  at  the  time  of  the  alleged  donation 380 

Parol  Gift. 

The  memorandum,  "I  intend  him  to  have  the  tract  he  lives  on«  which  is 
to  be  surveyed  and  valued,"  establishes  a  parol  gift  of  the  land 131 

A  gift  of  personal  property  must  be  actual,  visible  change  of  possession, — 
vol.  1,  385. 

One  of  the  beneficiaries  under  a  will  may  dispose  of  his  share  to  the 
other  legatees  by  gift, — ^vol.  1,  208. 

GOOD  FAITH. 
Warehouse-man — ^Absence   of   Instructions — ^Unforseen   Emergency. 

A  warehouse  man,  in  the  absence  of  any  direct  instructions,  by  the  con- 
signor, may  exercise  his  own  discretion  and  in  cases  of  unforseen  emergency 
may  act  contrary  to  general  instruction,  provided  he  aces  in  good  faith.  .375 

GRADING  AND  PAVING. 
Street   Improvement — Contract   with   City — Ordinancp — Curbing   no   Part   of 
Contract— Abutting  Land   Owners— Lien. 

Curbing  is  not  included  in  grading  and  paving  and  is  as  distinct  as  these 
are  from  each  other  and  unless  the  ordinance  authorizes  the  curbing  the 
city  has  no  right  to  put  it  unJer  contract,  but  if  it  is  done  the  city  and 

not  the  lot  owners  are   responsible 75 

Street  Improvements— Contract  with  City— Ordinance. 

Curbing  is  not  included  in  an  ordinance  directing  a  street  to  be  graded 
and  paved,  and  the  mayor  has  no  right  to  put  it  under  contract  and  charge 
the  cost  to  adjoining  land  owners 74 

GUARDIAN  AND  WARD. 
Accounts— Accounting. 

An  account  against  a  guardian,  though  the  evidence  conduces  to  prove 
a  part  of  same  was  not  just,  where  the  guardian  admits  the  whole  amount 
to  be  due,  and  himself  became  a  witness  to  prove  it,  will  be  enforced  by  a 

judgment  of  the  court,  as  against  a  third  party 535 

Bond — Construction  of  Its  Sufiiciency — ^Release  of  Surety — ^Right  of  Watds 
to  Sue  Guardian  or  One  or  More  of  the  Sureties. 

A  bond  that  does  not  show  the  name  of  the  guardian,  ward  or  surety, 
though  signed  by  guardian  and  his  surety,  is  held  not  to  be  a  sufficient 

47 
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GUARDJAN  AND  WAKD— Continued, 
bond  as  is  required  by  statute,  or  sufficient  as  an  indemnity  to  a  former 
surety  who  makes  demand  for  new  security,  and  will  therefore  not  release 
the  former  surety.  The  wards  have  the  right  to  sue  the  guardian  alone, 
or  with  one  or  more  of  his  sureties,  and  a  judgment  against  one  of  such 
sureties,  he  cannot  reverse  because  the  other  sureties  were  not  made 
parties  to  the  suit 202 

Liability   on  guardians'   bond  executed  in   county  court  and  bond  ex- 
changed in  circuit  court, — ^^ol.  1,  224. 
Minor — ^Failure  to  Appoint  Guardian. 

It  is  reversible  error  to  render  a  judgment  against  a  minor  without  hav- 
ing a  guardian  appointed  to  defend  for  him 264 

An  order  confirming  master  commisisoners'  report  without  allowing 
guardian  to  file  exceptions,  eromeous, — ^vol.  1,  58. 

A  guardian  should  pay  interest  on  his  ward's  money  remaining  in  his 
hands  after  her  marriage, — ^vol.  1,  367. 
Purchase  of  Personal  Property  by  Wards  to  Acconnt  of  Guardian  . 

Where  minors,  purchase  at  a  judicial  sale,  personal  property,  of  the 
estate  of  which  they  are  heirs  and  take  possession  of  and  use  the  same, 
continually,  their  guardian  should  be  credited  against  an  estate  under  bis 
control  with  the  amount  bid  by  the  wards.  Or  upon  an  adjustment  of  ac- 
counts said  property  should  be  turned  in  to  the  hands  of  the  guardian.  .490 
Duty  of  Guardian  to  Make  Proper  Report. 

The  purchase  by  a  guardian,  of  a  portion  of  an  estate  of  a  decedant,  and 
execution  of  his  note  therefor  to  the  father  of  his  wards,  will  not  relieve 
him  of  his  duty  to  report  the  indebtedness  to  the  proper  court  as   the 

estate  of  the  wards  in  his  hands 490 

Waiver  of  Rights. 

A  setlement  with  a  guardian  by  his  ward  and  her  husband,  based  on 
the  commisisoner's  report,  is  held  to  waive  her  right  of  action  against  the 
guardian  for  payments   to  her  upon  her  order,  though  they  exceed  her 

annual  income 559 

Necessities  for  Wards'  Maintenance. 

A  ward  canont  hold  her  guardian  responsible  for  necessities  furnished 
her,  beyond  her  annual  revenue  which  he  had  a  right  to  anticipate,  in  the 
belief  that  ultimately  the  aggregate  outlay  would  not  exceed  the  aggregate 

income 559 

Fund  belonging  to  Ward  Which  Pass  into  Husband's  Hands— Legal  Rights 

of  Ward. 

Though  the  statute  provides  that  upon  the  marriage  of  an  executrix  or 
administratrix,  her  fiducial  powers  shall  cease,  this  provision  does  not  exist 
as  to  female  guardians,  and  funds  belonging  to  her  ward,  which  may  pass 
into  her  husband's  hands,  pass  as  fiduciaries  and  not  merely  as  borrower.  298 

Ward  not  bound,  in  suit  to  recover  her  portion  of  a  sale,  to  join  county 
court  sureties  with  those  of  the  circuit  court, — ^vol.  1,  224. 

GUARDIAN  AD  LITEM. 

Error  to  render  a  decree  for  sale  of  infant  defendants'  land  before 
guardian  ad  litem  appointed, — vol.   1,  130-58. 

It  is  reversible  error,  not  to  appoint  a  guardian  ad  litem  for  an  infant, — 
vol.   1,   152. 

But  only  the  infant  can  take  advantage  of  the  error, — lb. 

In  suit  by  administrator  to  settle  personal  estate  among  creditors, 
guardian  ad  litem  for  infants  not  necessary, — ^vol.  1,  28. 

The  appearance  of  a  minor  defendant  cannot  be  entered  by  attorney, — 
vol.  1,  520. 

HEIRS. 
Ancestors'  Debts — Liability — Heirs  and  Distributees. 

The  defendants  are  liable,  either  as  heirs,  distributees  or  trustees  to 
pay  the  debt  -of  their  father,  they  having  received  from  him  a  sufficiency 
to  satisfy  it.  As  he  seems  to  have  distributed  all  his  estate  among  his 
children,  it  cannot  be  regarded  as  an  advancement 262 
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mGHWAYS. 
Abandonment  of  Public  Road. 

The  close  proximity  of  a  public  road,  constantly  iised,  to  one  beneficial 
only  to  a  few  nearby  private  individuals,  where  it  is  shown  that  there  is 
not  sufficient  labor,  to  keep  in  repair  both,  will  justify  the  abandonment 
of  the  lesser  used  road  by  order  of  the  court 484 

HOMESTEAD. 
Dower— Right  to  Collect  on  Mansion  House  Until  Dower  Assigned. 

Though  the  rents  from  a  deceased's  estate,  including  the  mansion  house, 
may  amount  to  more  than  the  wife's  one-third  of  the  rental  value  of  the 
whole  estate,  she  canont  be  deprived  of  the  rents  to  her  exclusively  from 
the  mansion  house,  since  she  is  entitled  to  hold  that  and  curtilage  without 
charge  until  her  dower  may  be  assigned  her 510 

HUSBAND  AND  WIFE. 
Wife  cannot  verify  a  pleading  for  her  husband,  unless  she  states  that 
she  is  his  agent, — ^vol.  1,  128. 

It  is  the  duty  of  husband  to  furnish  medical  attention  and  pay  burial 
expenses  of  his  wife, — ^vol.  1,  59. 
Ante-Nuptial  Contract. 

The  written  consent  of  the  husband  to  the  use  of  the  wife's  property, 
made  at  the  date  of  marriage,  and  attached  to  and  recorded  with  the  wife's 

wiU,  held  to  be  an  ante-nuptial  contract 466 

Contract  .Between  Husband  and  Wife — ^Use  of  Wife^s  Property — ^Express  Con- 
tract. 

Under  a  written  agreement  between  husband  and  wife,  that  she  retained 
the  right  to  hire  out  her  personal  property  or  keep  same  as  she  may  think 
proper,  should  she  decide  to  keep  same  for  the  family  use,  the  law  wiU 
imply  no  contract  on  the  part  of  the  husband  to  pay  hire  •  during  their 
joint  lives 466 

Contract — ^Wife's  Right  to  Lease  Estate  of  Deceased  Husband— Crops. 

A  contract  between  a  tenant  and  the  wife  of  a  deceased  land  owner,  for 
the  cultivation  and  making  of  a  crop  for  the  ensuing  year,  is  binding  as 
to  the  administrator  of  the  estate,  who  had  knowledge  of  the  existence 
thereof.  And  she  is  not  held  accountable  for  the  products  of  same,  unless 
it  be  for  such  amount  as  above  her  dower,  not  then  assigned  her,  and  for 
her  yearly  support,  and  such  improvements  and  repairs  necessary  to  make 
the  crop 416 

Coverture. 

A  wife  cannot  plead  her  coverture  on  note  given  for  the  consideration 
received  by  her  on  a  title  bond,  which  had  been  rescinded, — ^vol.  1,  218. 

Wife's  coverture  not  only  avoids  her  note,  but  exempts  her  from  a  per- 
sonal judgment,— vol.  1,  365.  ^ 
Dower — ^Descent  and  Distribution. 

The  wife  has  the  right  to  have  the  lands  belonging  to  her  deceased  hus- 
band cultivated  until  her  dower  is  assigned 416 

Dower— Renunciation  by  Wife. 

The  wife  must  renounce  her  husband's  will  before  she  can  have  dower 
assigned 385 

Where  the  husband  holds  only  an  equity  in  land,  the  wife  has  no 
dower  interest, — ^vol.  1,  96. 

Where  husband  and  wife  never  had  possession  of  her  lands  during  her 
life,  husband  cannot  hold  same  by  the  courtesy,  as  the  estate  descends  to 
her  heirs,— vol.  1,  626. 
Donation. 

Improvement  of  property  by  husband,  conevyed  to  him  in  trust  by 
wife's  father,  held  a  donation  in  contest  between  her  and  her  husband's 
heirs,— vol.  1,  527. 
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HUSBAND  AND  WIFE— Continued. 
Exempt  Property— Right  of  Husband  to  Convey  Same  for  Use  of  Wife. 

Property  that  is  exempt  from  liability  for  the  debts  of  the  husband  can 
be  conveyed  in  trust  for  the  use  of  the  wife,  and  a  subsequent  attempt  to 
create  a  lien  upon  same  by  the  husband  would  not  affect  the  title  he  had 

already  conveyed 26Q 

Fraudulent  Conveyance— Creditors. 

Upon  dissolution  of  a  partnership,  the  partners  conveyed  lands  they 
owned  to  the  wife  of  one  of  the  partners  in  consideration  of  her  assumption 
of  two  debts  they  owed.  This  conveyance  was  attacked  by  creditors  as 
fraudulent.  The  wife  claimed  as  part  consideration  a  payment  of  $500  she 
had  invested  in  the  business.  H^d,  that  the  land  must  be  considered  as 
liable  to  the  debts  of  the  insolvent  husbands,  and  subject  to  the  rights  of 
creditors 319 

Funds  Belonging  to  Ward  of  Female  Guardian,  Which  Pass  into  Husband's 

Hands. 

The  use  of  moneys  which  may  pass  into  the  hands  of  the  husband, 
after  marriage  to  a  female  guardian,  imposes  upon  him  the  same  fiducial 
relations,  and  the  moneys  are  not  in  his  hands  merely  as  borrower.  The 
statute  attaches  the  same  legal  rights  to  the  ward  against  him  as  though 
he  had  been  legally  a  strictly  appointed  guardian 298 

Improvement  on  Wife's  Property. 

The  husband  may  put  sudi  improvements  on  his  wife's  property  aa 
will  make  it  reasonably  fit  for  occupancy  by  himself  and  family  withont 
such  improvements  being  subject  to  his  debts 158 

Use  of  Wife's  Property— Interest. 

As  the  husband  has  the  joint  use  of  the  wife's  property  during  their 
lives  his  estate  is  chargeable  with  interest  on  the  use  of  personal  prop- 
erty of  the  wife  after  his  death,  only 644 

Landlord  and  Tenant — Discharge  of  Liability  by  Payment  by  Tenant  to  Hus- 
band— Death  of  Husband.  Power  of  Husband  over  Wife's  Estate — 
Rent  Collected  by  Husband. 

Though  under  the  revised  Statutes,  the  husband  cannot  sell  his  wife's 
land,  nor  can  they  be  sold  for  his  debts;  he  has  only  the  use  of  them; 
when  they  are  leased  by  the  husband  for  a  period  not  greater  than  three 
years  and  he  receives  the  rent  therefor,  such  payment  would  discharge 
the  tenant  from  all  liability  to  pay  it  again  to  the  wife,  or  any  one  else, 
in  case  of  death  of  the  husband 290 

Assignee  of  Rent  Note. 

As  to  the  residue  of  rent,  evidenced  by  a  note  to  the  husband,  the  wife 
is  entitled  to  the  same.  Even  though  the  note  be  not  assigned  by  the 
husband  and  should,  at  his  death,  pass  to  his  personal  representative,  he 
could  not  have  collected  it  because,  upon  the  death  of  the  husband,  the 
wife  became  entitled  to  the  uncollected  rent  and  the  assignee  of  the  note 
took   it   subject   to  that   contigency 290 

Lands  Purchased  by  Wife — Erroneous  Conveyance  to  Husband. 

A  deed  from  husband  to  wife,  though  technically  invalid,  is  held  good, 
where  it  is  shown  that  the  land  embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony  and  the  deed  made  to  the  husband  through 

mistake 488 

Lands — ^Purchase  for  Husband  and  Wife — Estoppel. 

Where  funds  are  placed  in  the  hands  of  a  third  party  by  a  husband, 
with  which  to  purchase  a  home  for  himself  and  wife,  and  afterwards 
is  present  and  does  not  object  to  the  conveyance  being  put  in  the  wife's 
name,  he  will  be  estopped  from  claiming  an  improper  use  of  the  money 

and  recovery  thereof jSS 

Consideration. 

A  sale  held  without  consideration,  where  wife's  land  conveyed  to  hus- 
bands father,  and  reconveyed  to  the  husband, — ^vol.  1,  258. 


Inbex.  761 

HUSBAND  AND  WIFE— Continued. 
Lien — ^Prior  to  Widow's  Claim  as  Devisee. 

The  unpaid  purchase  money  on  -land  la  prior  to  a  widow's  interest  in 

her  husband's  real  estate  as  devisee 385 

Sale  Free  from  Widow's  Dower. 

A  oourt  of  equity  may  properly  sell  so  much  of  a  decedent's  land  as  is 
necessary  to  pay  the  purchase  money  due,  free  from  the  widow's  dbwer.  385 
Creditors  Suit— Lien  Created  by  Payment  by  Wife. 

In  a  suit  by  a  creditor  to  subject  the  lands  in  the  name  of  the  wife, 
conveyed  to  her  by  her  insolvent  husband,  it  is  held  that  the  wife  will 
have  a  prior  lien  thereon  for  moneys  she  paid  for  the  land  out  of  her 

individual   means 488 

Use  of  Property  by  Husband  After  Wife's  Death. 

The  retention  and  use  of  the  personal  property  of  the  wife,  by  the 
husband,   after  her  death,   will  imply   a   promise  to   make   a   reasonable 

compensation   therefor 467 

Separate  Property— Chattels— Equitable  Doctrine— Fraud  on  Creditors. 

The  separate  property  of  the  wife  would  by  law  vest  in  the  husband, 
yet  if  he  does  not  so  regard  it,  but  recognizes  it  as  belongiag  to  the 
wife    exclusively,    such   property   would   not   vest    in   him,    this    however 

not  to  be  made  the  instrument  of  defrauding  creditors 440 

Wife's  Separate  Estate  for  Life— Remainder  to  Children  Held  in  Trust— Mort- 
gage with  Consent  of  Donor. 

The  husband  bought  and  paid  for  land  and  had  the  legal  title  con- 
veyed to  himself  in  trust  for  the  separate  use  of  his  wife  and  of  tier 
children  during  life  and  after  her  death  the  remainder  for  said  children: 
Held,  that  the  husband  was  not  only  trustee  but  donor  of  the  trust,  and 
had  a  legal  right  in  conjunction  with  his  wife  to  sell  or  mortgage  her 

interest  for  her  support 460 

Settlement  must  be  made  wife  for  her  support  out  of  property  invested 
in  lands  in  name  of  husband,  before  payment  to  creditors  of  husband, — 
voL  1,  611. 

Same,  where    wife's    equity    is  held    equal  to    that    of  her    husbands 
creditors, — ^vol.  1,  680. 
Voluntary  Conveyance — ^Void  aa  to  Subsisting  Debts. 

A  subsisting  debt,  founded  on  a  valuable  consideration,  is  held  to  be 
sufficient  to  authorize  the  cancellation  of  a  deed  from  a  husband  to  wife, 

made  after  the  creation  of  the  debt 471 

Wife  cannot  recover  funds  voluntarily  applied  on  her  husbands  debts, 
realized  out  of  her  heritage  from  her  fathers  estate, — ^vol.  1,  593. 

Wife  is  estopped  from  claiming  proceeds  of  her  heritage  where  she 
had  consented  to  it  being  applied  to  her  husbands  debts, — ^vol.  1,  593-160. 

IDEM  SONANS. 
£Yidence— Proof  of  Interested   Witness  Being  Signer  of    Attachment   Bond 
Coincident  of  Names — ^Witness. 

The  mere  coincidence  of  names  will  not  authorize  the  conclusion  that 
they  represent  the  same  person.  Proof  must  be  had,  that  a  witness 
whose  testimony  was  U'sed  in  the  court  below,  was  the  same  person 
as  the  one  whose  name  appeared  to  the  attachment  bond,  in  order  to  exclude 
him  as  a  witness,  on  the  ground  of  being  an  interested  party  to  the 
suit 444 

IMPLIED  TRUST. 
Purchaser  from  Trustee,  with  Notice,  takes  Property  Subject  to  Trust. 

Where  land  is  affected  by  an  implied  trust,  the  purchaser,  with  notice 
takes   the   property   effected  thereby,   and  is   substituted   for  the    Cestui 

Que   Trust 188 

Express  Trust. 

It  is  shown  that  a  father,  for  a  grossly  inadequate  consideration, 
transferred  to  two  of  his  sons,  large  tracts  of  land,  on  assurances  from 
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IMPLIED  TRU8T--Continued. 
them,  that  it  would  protect  him  from  a  posBible  judgment  and  loss 
on  a  bond  then  outstanding,  and  also  that  the  lands  should  be  held  by 
them  for  all  the  children,  also  that  the  payment  of  the  consideration  was 
denied  by  witnesses.  It  was  held  in  the  names  of  the  sons  for  soma 
eighteen  years.  In  a  suit  by  all  the  heirs,  held  to  be  both  an  express 
and  implied  trust 560 

•  IMPLICATION. 
F]ndin|r  of  one  in  the  depot  of  a  Railroad  Ck>mpany,  seeming  to  be  in 
charge,    is    held,    to    be    an   implied    authority    to    transact   busineBs    for 
Company, — vol.  1,  133. 

IMPRESSMENT. 
Confiscation  Laws— Forfeiture  of  Property—- Illegal  Order  of  Superior. 

The  right  of  impressment  is  jusitfied  only  by  emergencies  and  a 
citizen's  property  cannot  be  taken  without  proof  of  forfeiture.  Where 
no  justification  is  made  out,  subordinate  officers  are  responsible  for  exe- 
cuting illegal  orders  of  their  superiors,  and  are  trespassers 456 

IMPROVEMENTS. 
Improvement  on  Wife's  Property. 

The  husband  may  put  such  improvements  on  his  wife's  property  as 
will  make  it  reasonably  fit  for  occupancy  by  himself  and  family  without 

such  improvements  being  subject  to  his  debts 158 

Tenancy — ^Lands — ^Permanent  Improvements. 

Under  a  lease  or  tenancy  by  permission,  fencing,  grubbing,  ditching  and 
clearing  lands  are  hot  permanent  improvements,  as  all  these  things  are 
necessary  to  be  done  to  enlarge  the  products  of  the  farm  and  increase  the 
profits  of  the  tenant,  but  improvements  to  buildings  and  the  making  of  a 
cistern  are  of  a  permanent  character  and  the  owner  is  liable  therefor.  265 
Contracts—Lease— Forfeiture— Non-Payment  of  Rent. 

Where  by  the  terms  of  a  lease  it  is  stipulated  that  the  lessor  may  re- 
enter, upon  the  failure  to  pay  rent,  the  lessor  may  annul  the  contract 

and  is  entitled  to  the  possession » 91 

Written  Contract — ^Loes  of  Improvements. 

The  lessee  having  failed  to  execute  the  written  contract  for  the 
rent  of  the  premises  the  lessor  was  entitled  to  recover  the  possession. 
But  as  such  recovery  would  involve  the  loss  of  the  improvement  the  lessee 
may  elect  to  execute  the  writing  or  submit  to  eviction 91 

INDICTMENT. 
Criminal  Law— Offence  of  a  Breach  of  Tavern  Bond. 

A  surety  on  the  bond  of  tavern  keepers  cannot  be  prosecuted  under  an 
indictment  alleging  an  ''offence  of  a  breach  of  tavern  bond."  A  surety 
is  not  subject  to  indictment;  he  can  only  be  proceeded  against  under  a 
civil   action 543 

As  to  proper  and  essential  averments  in  an  indictment  for  betting  on 
an  election,vol.  1,  243. 

Description  in  indictment  of  written  instrument  not  required  when  with- 
held or  destroyed  by  act  of  defendant,  but  indictment  must  aver  that 
fact,— vol.  1,  346. 

An  indictment  is  sufficient  if  specifically  appraise  the  defendant  of  the 
particular  charge  against  him, — ^vol.  1,  408-345. 

An  indictment  presented  to  the  court,  in  the  presence  of  the  grand  jury, 
with  an  order  to  that  effect,  held,  sufficient  compliance  with  Code, — 
vol.  1,  39. 

An  indictment  charging  the  setting  up,  promoting  and  managing  a  lot- 
tery for  money,  held  siSacient, — vol.  1,  585. 

As  to  sufficiency  of  an  indictment  to  constitute  robbery,  see, — vol.  1,  132. 

An  indictment  for  passing  and  vending  counterfeit  national  bank  notes, 
held  sufficient,  where  it  gives  the  denomination,  bank  and  to  whom 
passed, — voL  1,  531. 
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INFANTS. 

It  is  the  duty  of  the  court  in  exercising  general  supervision  over  rights 
of  infants,  to  luive  them  brought  in  as  parties  to  an  action, — vol.  1,  509. 

A  decree  against  infants,  without  first  appointment  of  guardian  ad 
litem  to  defend,  is  void, — ^vol.  1,  58-152-190. 

No  one  but  an  infant  can  take  advantage  of  the  error  in  not  appointing 
a  guardian  ad  litem, — ^vol.  1,  152. 

Though  not  liable  on  written  promise  to  pay  for  necessaries  furnished, 
yet  a  real  or  implied  promise  may  be  enforced,  in  an  action  againut 
infant,— vol.  1,  636. 

Infant  owners  right  to  allottment  of  interest  in  legacy, — ^vol.  1,  217. 

Though  a  sale  of  an  infants  land  is  voidable  by  his  heirs,  neither  the 
infant  nor  his  heirs,   could  repudiate  the  sale   without  restitution, — vol. 
1,  250. 
Deed  of  Gift— Mortsage— Infant's  Contracts  Void— Fraudulent  Conveyance. 

On  the  16th  day  of  May,  1865,  Mary  Price  made  a  voluntary  deed  of 
gift  to  her  infant  daughter,  Florida  Price,  of  various  articles  of  house- 
hold furniture  and  the  deed  was  duly  recorded.  Afterwards,  the  mother 
and  daughter  executed  their  joint  note  with  a  mortgage  on  the  furniture 
to  secure  its  payment.  Held,  that  as  the  record  discloses  no  evidence 
of  actual  fraud  in  the  execution  of  the  deed  of  gift,  and  as  it  was  made 
before  the  debt  of  appellee  existed,  it  therefore  operated  to  vest  the  title 
to  the  property  in  the  infant  and  she  had  a  right  to  avoid  the  note  and 

mortgage  on  the  grounds  of  her  infancy 315 

Negligence — ^Personal  Injury — Careless  Driving  on  Streets. 

F^  Roberts,  while  driving  rapidly  through  the  streets  of  Louisville, 
ran  over,  and  materially  injured  a  child  of  some  four  years  of  age.  The 
accident  occurred  at  the  curbing,  where  the  child  was  seen  to  be  trying 
to  get  up,  when  the  buggy  of  Roberts  ran  over  it.  His  attention  was 
called  to  the  child  being  aXiead  of  him  and  in  the  street,  but  did  not  slow 
up  or  turn  his  horse  so  as  to  avoid  the  wheels  of  the  buggy  running  up 
against  the  curbing,  at  the  point  where  the  child  was  seen  to  be  clamoring 
^  up:     Held  to  be  contributory  negligence  by  Roberts,  and  liable  for  per- 

'  sonal  damages  sustained  by  the  iafant 272 

Mode  and  Time  of  Sale— Discretion  of  the  Court— Consent  of  Infants. 

No  other  law  than  the  deed  of  trust  and  the  sound  discretion  of  the 
court  prescribes  the  mode  or  time  of  sale.     The  court  has  the  power  to 

make  a  sale  without  the  consent  of  the  infant  beneficiaries 00 

Service  of  Snmmbna  On. 

Where  the  defendant  is  an  infant  under  the  age  of  14  years,  the 
service  must  be  on  him  and  his  father  or  guardian  if  to  be  found,  if  not 
then  upon  his  mother  or  any  other  person  having  the  care  or. control  of 

him.    When  the  infant  is  over  14  years  it  must  1^  served  on  him 85 

Purchase  of  Personal  Property  by  Wards  Credited  to  Account  of  Guardian. 

Where  minors,  purchase  at  a  judicial  sale,  personal  property,  of  the 
estate  of  which  they  are  heirs  and  take  possession  of  and  use  the  same, 
continually,  their  guardian  should  be  credited  against  an  estate  under 
his  control  with  the  amount  bid  by  the  wards.  Or  upon  an  adjust- 
ment of  accounts  said  property  should  be  turned  into  the  hands  of  the 
guardian 490 

INFRINGEMENT. 
A  petition  that  fails  to  allege  the  defendant  had  upon  any  of  their 
labels  or  wrappers  the  name  of  the  plaintiff,  or  that  the  articles  they 
sold  were    manufactured  by   the    defendant,    would    not    constitute   an 
infringement, — voL  1,  352. 

INHIBITION. 
A  legatee  is  not  prohibited  from  assigning  his  legacy  to  his  mother, 
after  he  becomes  21  years  of  age,  the  amount  of  the  legacy  not  having 
been  paid  liim  up  to  the  time  of  assignment, — ^vol.  I,  462. 
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IMBIBITION— Ck>ntmued. 
A  legacy  in  a  will,  payable  to  minors  as  they  become  of  age,  creates  a 
fee  simple  estate  at  that  time,  and  may  be  disposed  of  in  any  manner 
desired  by  the  legatee, — ^voL  1,  462. 

mJUNCriON. 
When  not  Maintainable. 

Injunction  is  not  maintainable  to  withold  enforcment  of  a  judgment 
obtained  by  default,  after  process  duly  served,  and  the  suit  ignored  by 

defendant 506 

An  injunction  not  maintainable  against  use  of  patent  right,  by  one  part- 
ner, where  no  sale  or  agreement  had  been  made  between  the  parties,  though 
one  partner  had  withdrawn  from  the  firm, — ^vol.  1,  309. 

Jazisdiction— Disaolying  of  an  Injunction  Without  Final  Judgment— Appeal 

and  Error. 

The  Court  of  Appeals  jurisdiction  extends  only  to  the  final  orders  and 
judgments  of  inferior  courts  and  cannot  assume  jurisdiction  of  an  order 

dissolving  an  injunction  without  a  final  judgment  in  the  action. 170 

Diaaoluticn— Conversion  of  Property  Under— Liability  on  Bond. 

On  the  dissolution  of  an  injunction,  personal  property  can  be  surrendered 
by  the  plaintiff  to  the  defendant;  the  detention  oould  not  be  treated 
as  a  conversion  of  them  by  the  plaintiff,  he  being  liable -on  his  bond  in  con* 
sequence  of  the  injunction,  to  the  defendant  for  any  damages  sustained 

by   him:    279 

Reversal  of  Judgment — Effect  to  Dissolve. 

The  judgment  of  the  Court  of  Appeals  reversing  a  judgment  perpet- 
uating an  injunction  and  remanding  the  case  for  only  an  assesment,  etc, 
had  the   legal   effect   to   disolve   the   injunction 9S 

Dissolution  of  an  injunction  on  a  petition  for  a  new  trial  cannot  be 
revived  by  the  Appellate  Court  until  appellant  shall  have  obtained  an 
order  from  the  court  below  to  stay  the  dissolution  for  such  time  as 
to  enable  him  to  obtain  an  order  from  the  Appellate  Court  to  reinstate 
same, — vol.  1,  623. 

Damages. 

Where  it  appears  from  the  records,  that  defendant  is  not  restrained  from 
proceeding  against  plaintiff  on  an  order  for  an  injunction,  damages  will 
not  be  awarded, — ^vol.  1,  399. 

Right  by  injunction  to  prevent  a  collection  by  execution,  as  far  aa 
payments  had  been  made, — ^vol.  1,  244. 

Injunction  in  Quarterly  Court  against  collection  of  purchase  money  note, 
on  account  of  failure  of  title, — ^vol.  1,  263. 

INNOCENT  PURCHASERS. 
Where  a  father  by  parol  gave  land  to  his  son,  who  transferred  same 
to  other  parties,  and  ten  years  thereafter,  the  father  deeded  same  to  hia 
wife    and    children,    held    that    they    were    not    innocent    purchasers    for 
value,— vol.  1,  278. 

INSOLVENCY. 

As  to  mortgage,  not  made  in  contemplation  of  insolvency,  etc, — ^voL 
1,  13. 

Sale,  mortgage  or  lien  to  secure  one  creditor  to  the  exclusion  of  other,  ia 
contemplation  of  insolvency, — ^vol.  1,  50. 

Insolvency  one  of  the  essential  facts  necessary  to  exist  before  a  sale  by 
a  debtor  will  operate  as  an  assignment, — vol.  1,  392. 

One  who  is  insolvent  cannot  buy  in  his  debts  at  a  greatly  reduced  price^ 
on  false  representations, — vol.  1,  303. 
Promissory  Note— Aaaignment— Diligence. 

The  failure  to  issue  an  execution  for  ten  days  after  it  might  have  been 
done,  is  such  want  of  diligence  as  will  exonorate  the  assignor;  and  the- 
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INSOLVENCY— Cotinued. 
proof  of  insolvency,  when  the  execution  was  deliyered  to  the  sheriff,  can- 
not dispense  with  diligence  in  issuing  it 302 

Szecution — Failure  to  Return — Insolvency  of  Debtor  no  Excuse — ^Penalty. 
The  fact  that  an  execution  debtor  is  insolvent,  will  absolve  an  officer 
from  liability  for  the  debt,  but  it  cannot  relieve  him  from  the  penalty 
for  failure  to  return  the  execution 

INSTRUCTIONS. 

Instructions  are  no  part  of  the  record  unless  embodied  in  bill  of 
exceptions, — ^vol.  1,  202. 

An  instruction  given  to  modify  an  erroneous  one,  previously  given, 
will  not  correct  the  error, — ^vol.  1.  501. 

In  a  suit  by  one,  who  had  livea  in  common  with  the  family  had  made 
no  charge  for  services,  nor  intimated  an  expectancy  of  remuneration, 
instruction  should  be  for  the  defendant, — ^vol.  1,  501. 

Questions  of  fact  and  not  the  law  should  be  submitted  by  proper 
instruction,  to  the  jury, — ^vol.  1,  389. 

An  instruction  giving  undue  importance  to  isolated  facts,  should  not  be 
given, — vol.  1,  297. 
Abstract  Proposition.  | 

An  instruction  upon  a  mere  abstract  proposition  of  law  should  never 
be  given  without  some  evidence  to  authorize  it 305 

An  instruction  which  contains  a  mere  abstract  proposition  without 
reference  to  any  evidence  offered  on  the  trial,  should  be  rejected,  and 
an  instruction  making  one  isolated  circumstance  or  fact  more  prominent 
than  other  facts  and  circumstances,  should  not  be  given 316 

A  mere  abstract  proposition  of  law  should  not  be  submitted  to  jury 
by  instruction,  without  evidence  upon  which  to  base  it, — ^vol.  1,  373. 
Action  on  Open  Acocunt 

In  a  suit  against  the  firm  of  Alexander  &  Co.,  for  the  proceeds 
of  the  sale  of  tobacco,  their  correspondent  having  remitted  the  pro- 
ceeds to  the  credit  of  the  firm  of  Jo.  B.  Alexander  &  Co.,  of  the  same 
town,  an  instruction  'that  any  one  or  more  of  the  members  of  said  firm 
of  Alexander  &  Co.,  had  a  right  to  direct  the  mole  of  transmitting  the 
proceeds  of  the  tobacco  to  them,  and  if  Kirkpatrick  &  Co.,  in  good  faith 
transmitted  the  proceeds  to  their  correspondent,  believing  the  letten 
from  Jo.  B.  Alexander  &  Co.,  was  the  firm  of  Alexander  &  Co.,  without 
knowledge  that  there  were  two  firms  different  in  their  constituent  mem- 
bers, the  transmission  would  bind  all,"  is  held  to  be  a  proper  construction 
of  the  law 592 

Same. 

And  the  following  instruction  was  properly  refused;  "that  a  pay- 
ment by  Kirkpatrick  &  Co.,  on  the  order  of  Jo.  B.  Alexander  &  Co.,  did 
not  bind  the  firm  of  Alexander  &  Co.,  although  such  order  was  under- 
stood and  acted  upon  by  Kirkpatrick  &  Co.,  as  the  order  of  Alexander  & 

Co.,  of  whom  said  Jo.  B.  Alexander  and  Baker  were  members." 592 

Adverse  Possession— Conflict  of  Proof  is  Question  for  Jury. 

Where  the  proof  does  not  clearly  show  whether  the  possession  of  a 
plaintiff  was  as  joint  tenant  and  therefore  not  adverse  in  law,  or  was 
in  severalty,  and  therefore  apparently  adverse  in  both  law  and  fact, 
it  is  error  for  the  court  to  exdude,  by  an  instruction,  this  question  from 
the   consideraton  of   the  jury 532 

Adverse  holdng  authorizes  presumptive  notice  to  landlord,  and  it  is  error 
to  instruct  the  jury  that  actual  notice  must  be  given  adverse  claimant  in 
possession, — ^vol.  1,  494. 

Written  Contract 

In  a  suit  to  enforce  a  written  oontract,  where  one  of  the  articles  pur- 
chased was  by  mistake  and  oversight  omitted  from  the  oontract,  an  instruo- 
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INSTRUCTIONS— ContinuecL 
tion  that  "the  law  preaumefl  the  written  contract  read  to  them  expresses 
the  full  terms  of  the  agreement  made  between  the  parties,  and  the  jury 
will  so  find,  unless  they  are  satisfied  from  the  evidence  that  the  contract 
about  the  shelling  machine  was  left  out  of  said  writing  by  the  mistake 
of  the  parties  when  signed  by  them/'  is  held  to  be  the  true  expounding 

of   the   law 30 

Deliyery. 

An  instruction  in  effect  "that  the  plaintiff  under  the  contract  might 
recover  the  price  of  the  wool,  without  showing  actual  or  constructive 
delivery"  is  held  erroneous 60 

Instructions  as  to  Competency  of  Evidence. 

It  is  error  to  refer  the  competency  of  evidence  to  the  jury.  All  evi- 
dence permitted,  by  the  court,  to  go  to  the  jury  should  be  regarded  by 
them   as   competent 33 

Svidence— Jury  to  Determine  its  Weight — ^Peremptory  Instruction. 

Evidence  introduced  by  a  defendant  tending  to  prove  an  indebtedness 
of  the  plaintiff  on  the  accounts  relied  on  as  set-offs  should  be  submitted 
to  the  jury,  that  they  may  determine  what  parts,  if  any,  or  how  much 
of  the  accounts  had  been  proved,  and  not  by  a  peremptory  instruction 
limit  the  credits  to  the  admissions  in  the  reply 001 

Fraud  or  Forgery. 

An  instruction,  '*that  fraud  or  forgery  is  not  to  be  presumed  but  n^ust 
be  proved,"  where  qualified  by  the  proof  of  what  was  said  and  admitted 
as  evidence  on  the  issue  of  fraud,  and  the  whole  of  which  was  before  the 
jury,  would  not  so  lead  them  to  understand  that  forgery  must  be  proved 
by  positive  and  direct  testimony;  and  could  not  be  inferred  from  the  proof 

of    facts 175 

The  following  instruction,  held  eromeous,  "if  the  jury  believe  from  the 
evidence,  that  after  the  alleged  sale  from  F.  Haggard  to  his  attorney,  said 
Haggard  retained  control  and  use  of  his  property,  the  sale  as  to  creditors 
and  third  persons  was  fraudulent  and  void." — ^vol.  1,  14. 

Diaorderly  House —  Indictment  for  Permitting — ^Words  and  Phrases. 

On  an  indictment  for  permitting  the  keeping  of  a  disorderly  house  on 
premises  ovmed  by  him,  the  jury  were  instrudied  '^hat  if  the  defendant 
did  then  and  there  in  any  house,  or  any  premises  in  his  possession  or  under 
his  control,  suffer  any  men  and  women,  etc."  Held  that  the  use  of  the 
word  suffer,  was  in  place  of  permit  or  consent,  and  was  not  misleading  to 
the  jury 5S51 

Where  averments  of  indictment  are  not  supported  by  the  evidence,  the 
court  should  instruct  for  defendant, — ^vol.  1,  243. 

Measure  of  Damages. 

An  instruction  which  in  effect  tells  the  jury  that  the  measure  of  com- 
pensation for  the  injury  complained  of  in  the  petition,  is  double  the  fair 
and  reasonable  rent  of  his  property  for  the  time  he  was  wrongfully  kept 

out  of  possession,  is  held  not  miproper  and  erroneous 211 

Conflict  of  Evidence — ^Measure  of  Damages. 

Where  there  is  an  apparent  conflict  of  testimony,  on  a  question  of  war- 
ranty, the  jury  should  be  allowed  to  decide  the  measure  of  damages,  and 
a  peremptory  instruction  is  improper 61 

An  instruction  is  held  to  be  erroneous  that  seeks  to  establish  a  respon- 
sibility upon  mere  information  and  gives  the  jury  the  alternative  of 
fixing  damages  to  the  amount  of  the  judgment,  or  the  value  of  the 
property  subject  to  execution, — ^vol.   1,   11. 

Nor  should  the  jury  be  instructed  as  to  criterion  by  which  a  value 
could  be  arrived  at, — voL  1»  11. 
Navigation— Obstruction  in  River— Damage  to  Water  Crafts. 

In  a  suit  by  appellees  to  recover  for  damages  to  their  fiat  boat,  caused 
by  the  temporary  erection  of  a  dam  across  the  river  by  appellants,  and 
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mSTRUCriONS— Continued, 
for  which  a  verdict  and  judgment  was  rendered,  the  following  instruction 
"  that  the  liability  of  appellants  is  made  to  depend  on  the  question 
whether  the  accident  occurred  without  the  fault  of  appellees,  and  alone 
from  obstructions  to  navigation  caused  and  kept  in  tha  river  by  the 
appellants  other  than  such  as  were  merely  necessary  to  enable  them  in  a 
reasonable  time  to  repair  their  mill  dam/'  is  hdd  to  be  the  correct  rule 
of  law  therefor 478 

Coroner's    Deed— Evidence    of    Title— Authority    to    Execute— Peremptory 

Instructions. 

Where  neither  the  judgment,  nor  execution  under  which  a  coroner's 
deed  purports  to  have  been  made,  even  offered  in  evidence,  which  was 
necessary    to    render   the    deed    competent,    a    peremptory    instruction    is 

proper 407 

Contradictory  Evidence — ^Peremptory  Instruction. 

Where  there  is  a  contrariety  of  evidence  the  jury  should  be  permitted 
to  find  on  it  without  a  peremptory  instruction 124 

A  peremptory  instuction  should  not  be  given  defendant,  in  a  suit  for 
recovery  of  money  paid  under  a  mutual  mistake, — ^vol.  1,  589. 

Contrariety  of  Evidence. 

Where  there  is  some  contrariety  of  evidence  a  peremptory  instruction 
should  not  be  given,  even  though  a  second  instruction  be  given,  which 
might  have  cured  the  improper  peremptory 564 

Personal  Property. 

A  defendant  to  a  suit  to  recover  the  purchase  price  of  personal  property, 
asked  for  an  instruction,  that  if  the  jury  believed  from  the '  evidence 
that  the  title  to  the  property  for  which  the  note  sued  on  was  executed, 
was  not  in  the  vendor,  but  in  some  other  person,  they  must  find  for 
defendant,  unless  they  believed  he  had  been  authorized  by  the  owner 
to  make  the  sale:  Held  to  have  been  properly  refused,  where  no  breach 
of  a  warranty  of  title  is  shovm 395 

Pleadings — ^Allegations  in  Petition. 

It  is  error  to  instruct  the  jury  that  they  ought  to  take  as  true  all  the 
allegations  in  the  petition,  not  denied  by  the  defendant  in  his  answer.  . .  L54 

By  this  instruction  questions  of  law  were  submitted  to  the  jury — 
whether  a  fact  which  alleged  in  any  part  of  the  pleadings  be  material  or 
immaterial  to  the  matter  in  issue,  is  a  question  of  law  for  the  court 154 

Conditional  Sale— Personal  Property. 

Upon  a  contract  to  furnish  horses  to  the  Government,  the  evidence 
showed  that  two  of  the  horses  had  been  delivered  to  the  Government 
Agent,  but  never  inspected,  and  not  paid  for.  In  a  question  of  which  of 
two  vendors  should  stand  the  loss,  the  jury  should  have  been  informed 
by  proper  instuctions  whether  it  was  an  absolute  or  conditional  sale, 
whether  the  horse  had  been  delivered  as  directed  by  one  vendor,  whose 
duty  it  was  to  have  them  inspected,  and  whether  delivered,  branded 
or  unbranded. 632 

Sale. 

Where  a  private  sale,  under  an  execution  levy  is  made,  and  no  proof, 
in  a  subsequent  action,  that  this  sale,  produced  as  much  as  a  public  sale, 
it  is  error  for  the  court  to  refuse  an  instuction,  ''that  such  a  sale  was 
a  breach  of  the  sheriffs  bond  and  made  him  liable  to  this  action  for 
whatever  damage  resulted  to  Powell  from  failing  to  make  a  public  and 
oificial  sale  of  the  horses.**  622 

Rents— Facts  Alleged  in  Petition  not  Controverted,  Taken  as  Confessed. 

A  petition,  on  an  account,  charging  rents  upon  land,  for  a  stated  period, 
imports  an  allegation  that  the  lands  were  used  for  the  time  as  charged 
and  an  answer  which  does  not  controvert  this  fact,  is  properly  treated  by 
the  court  as  an  admission,  and  an  instruction  predicated  on  this  view  is 
not  erroneous 56 
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INSTRUCnONS-^kmtiiiiied. 
SUndeF— EvidCDce. 

Where  there  is  a  ccmtrBriety  of  eridenee  in  an  action  for  slander,  the 
question  is  one  of  fact  peculiarly  within  the  proTinoe  of  the  joiy,  and  they 
should  be  instructed  that  if  they  beliere  from  the  eridenoe,  plaintiff 
denied  the  malice,  but  truthfully  explained  the  arrest,  its  manner,  and 
the  part  he  took  in  it,  they  should  find  for  him. 325 

Defendant  had  a  right  to  an  instruction  predicated  cm  the  jury's  belief 
of  the  eridenoe  presented  by  him  as  to  his  justification,  and  if  the  jury 
should  consider  this  as  over-balancing  plaintiff's  evidenoe,  to  find  accord- 
ingly  325 

In  an  action  for  slander,  the  court  erred  in  instucting  the  jury,  that  if 
they  believed  from  the  evidence,  the  defendant  spoke  the  words  charged  in 
the  amended  petition,  they  should  find  for  plaintiff, — ^voL  1,  213. 
Statute  of  Limitations— Promise  to  Settle  Mutual  Aocoonta. 

In  a  suit  on  account,  where  the  plea  of  limitations  is  filed  with  the  answer, 
an  instruction  that  a  promise  to  settle  mutual,  subsisting  accounts  or  an 
acknowledgment  that  he  did  not  dispute  plaintiffs  account  i^t  that  he  had  a 
laiger  account  against  him,  was  not  such  an  acknowledgment  as  would  take 
the  accounts  of  the  plaintiff  out  of  the  Statute  of  Limitations,  is  held 
to  be  erroneous 601 

INTERFERENCK 

The  interference  by  an  older  title  to  about  five  acres  is  not  so  esesntial  as 
to  justify  a  rescission, — ^voL  1,  366. 

Where  there  has  becii  neither  eviction  nor  adverse  occupancy,  appellant 
should  accept  a  conveyance  with  general  warranty, — yoL  1,  366. 

A  surveyors  report  that  shows  that  only  about  5  per  cent  of  the  whole 
amount  of  land  sold,  is  within  the  interference, — ^voL  1,  75. 

INTEREST. 

As  to  legal  manner  of  computing  interest  on  notes  where  partial  pay- 
ments made,— vol.  1,  504. 
Administrator  De  Bonis  Non — ^Debt  Due  from  Himself. 

Where  an  administrator  de  bonis  non  has  acted  improperly  in  not 
having  an  inventory  of  what  came  into  his  hands  and  ther€S)y  failing  to 
preserve  the  evidence  of  the  debt  due  by  himself  to  his  decedent,  all 
reasonable  presumption  should  be  taken  against  him 144 

It    is    error   to    compound    interest     against    the    administrator    with 

biennial  rests 144 

HuBband  and  Wife— Use  of  Wife's  Property. 

As  the  husband  has  the  joint,  use  of  the  wife's  property  during  their 
lives,  his  estate  is  chargeable  with  interest  on  the  use  of  personal  property 
of  the  wife  after  his  death  only 644 

A  guardian  should  pay  interest  on  his  ward's  money  remaining  in  his 
hands  after  her  marriage, — ^vol.  1,  367. 

Rent,  after  it  is  due,  carriea  interest  like  other  obligation  originating 
in  contract, — ^vol.  1,  8. 
Installments--Sab8isting  Debt. 

When  installments  of  interest,  which  are  specified  in  an  obligation, 
mature,    they    become    subsisting    debts    then    due,    with    attributes    of 

principal  and  carry  interest  as  sudi 229 

Claim  for  Usurious  Interest   Sstablished  by  Assignor   before   Release  from 

Original  Debt. 

An  assignee  of  a  claim  for  usurious  interest,  who  was  also  surety  for 
the  assignor  upon  the  original  debt  out  of  which  the  daim  for  usury 
originated,  cannot  establish  the  fact  of  the  usury  by  the  evidence  of  hia 
assignor  only,  until  he  shall  have  released  the  assignor  from  responsi- 
bility on  the  original  liability  for  money  paid  as  his  surety  to  the 
or^^l  creditor 205 
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INTEREST— Continued. 
Usury — Voluntary  Payment  on  Note  before  Due,  does  not  Stop  Interest— « 

Jurisdiction  of  Appellate  Court. 

The  voluntary  payment  on  a  note  before  its  maturity,  gives  the  payor 
no  right  to  stop  the  interest;  therefore  only  so  much  as  was  paid  over 
and  above  the  legal  interest,  on  the  sum  borrowed,  would  be  usurious. 
An  over-payment  thus  made  of  $48.03  is  a  sum  of  which  the  Appellate 

Court  has  no  jurisdiction 287 

Land  Sold  on  Installments — ^Interest  Reserved  on  Note  not  Usury. 

The  reservation  of  ten  per  cent  interest,  for  one  year,  in  a  note  for 
the  purchase  price  of  land,  in  the  event  of  non-payment  when  due,  was 
a  part  of  the  consideration  and  not  usury 455 

A  rate  of  interest  of  10  per  cent  promised  in  a  purchase  money  note 
is  not  for  the  loan  or  forebearance  of  money  but  is  a  part  of  the  principal 
itself,— vol.  1,  322. 

Where  usurious  interest  is  charged,  it  must  be  reduced  to  the  lawful 
rate,— vol.  1,  240. 

INTOXICATING  LIQUORS. 

The  selling  of  liquor  to  a  minor,  without  written  consent  of  guardian  or 
parent  being  a  personal  offense,  does  not  make  landlord  liable,  unless  proven 
that  he  knew  of,  authorized,  or  oon^^ented  to  it, — ^vol.  1,  624. 
Criminal  Law — ^Tipling  House — ^License  Transferred. 

Garriot  having  obtained  a  license  to  retail  spirituous  liquors  in  a  certain 
house  and  not  choosing  to  exercise  the  privilege  himself,  gave  it  to  the 
appellee,  who  was  indicted  for  retailing  under  that  license.  Held  that  the 
appellee  had  not  violated  the  law  against  retailing  spirituous  liquor  with- 
out a  license 136 

Pleadings — ^Defective  Petition — Suit  to  Enforce  Payment  for  License  as  Coffee 

House  Keeper — ^Liquors. 

In  a  suit  to  enforce  payment  for  a  license  to  sell  liquor,  the  allega- 
tions in  the  petition  must  show  that  the  to¥m  trustees  had  the  lawful 
authority  to  require  of  defendant  the  sum  alleged  owing  for  the  license, 
and  the  defendant  had  promised  to  pay  therefor 468 

A  license  to  keep  a  tavern  on  a  farm,  sufficiently  designates  the  place  and 
does  not  confine  the  privilege  to  any  particular  house,  but  only  requires 
that  it  be  within  the  limits  of  the  farm, — vol.  1,  341. 

Same, — as  to  a  "town," — ^Ib. 

INVENTORY. 
It  is  the  duty  of  the  surviving  partner  to  have  full  and  complete  inventory 
of  partnership  effects  made  in  a  reasonable  time, — ^vol.  1,  72-496. 

JOINT  OBLIGORS. 

Sec.  39,  C.  C.  relates  to  joining  or  omitting  of  joint  obligors  in  an  action 
on  administrators  bond,  and  not  to  the  judgment  to  be  rendered  against 
those  before  the  court, — vol.  1,  1. 

Under  this  rule,  judgment  may  be  rendered  against  party  sued,  though 
other  parties,  jointly  bound,  are  omitted, — lb. 
Sureties  on  Bond— Liability  for  Default  of  Sheriff— Estate. 

Where  a  settlement  is  made  by  a  sheriff  with  the  court  commissioner, 
showing  a  balance  due,  in  a  suit  against  his  sureties,  and  the  adminis- 
trator of  his  estate,  they  are  held  jointly  liable 668 

JOINT  TENANCY. 

Where  a  will  postpones  a  partition  of  land  devised,  until  the  death  of 
one  of  the  devisees,  held  to  create  a  joint  tenancy  only, — vol.  1,  453. 

Purchase  of  land  by  one  partner,  under  parol  agreement  for  partnership 
transaction,  held  to  inure  to  benefit  of  a  eo-partner, — ^vol.  1,  602. 

In  a  suit  for  settlement  of  lands  of  joint  tenants,  where  sale  made 
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JOINT  TENANCT— Ccmtinued. 
from  time  to  time,  without  aeoounting,  interest  of  other  tenant  should  be 
made  on  the  sales,  as  of  the  last  sale  made,— toL  1,  430. 
Lands  and  Conreyances. 

The  preponderance  of  evidence  as  to  a  purchase  of  lands  by  joint 
owners,  though  the  deed  be  taken  in  the  name  of  one,  held  to  be  suffi- 
cient to  adjudge  against  an  estate  a  reconveyance  of  one  half  to  the 
surviving  brother. 515 

JUDGMENT. 

Injunction  will  not  lie  to  restrain  an  unsatisfied  judgment, — ^voL  1,  244. 

Injunction  in  quarterly  court  to  restrain  judgment  on  purchase  money 
note,  for  failure  of  title, — ^vol.  1,  253. 

A  decree  against  infant  void,  unless  guardian  ad  litem  appointed  to 
defend, — ^voL  1,  68. 

Stockholders  and  subscribers  to  stock  of  corporation  are  not  concluded  by 
a  judgment  confessed  by  its  president,  virtually  to  himself  from  assailing 
it  and  reducing  the  amount, — ^voL  1,  458. 

Whenever  by  fault  of  plaintiff  or  other  cause  of  surprise  to  defendant, 
which  he  could  not  by  ordinary  prudence  have  avoided,  a  judgment  should 
be  vacated  and  new  trial  awarded, — ^vol.  1,  619. 

Judgment  will  be  reversed  unless  petition  aUeges  value  or  annual  rents 
or  profits  of  property  charged  to  be  in  hands  of  defendsjit, — vol.  1,  192. 

Where  records  fail  to  show  a  trial  in  court  below,  and  judgment  rendered 
for  value  of  rent,  reversed, — ^vol.  1,  336. 

Judgment  Against  Vendor  Binding  on  Vendee. 

A  judgment  against  a  vendor  is  binding  on  him  and  his  vendee  until 
reversed 401 

A  judgment  is  presumed  to  be  right,  and  is  binding  until  reversed, — 
VOL  1,  450-374. 

Same, — before  it  can  be  assailed  collaterally,  it  must  be  shown  to  be 
a  nullity, — ^voL  1,  450. 
Pleadings — Sufficiency  of  Petition— Administrator— Action  Against 

A  petition  v  was  filed  against  the^  sureties  on  a  constable's  bond,  and 
against  the  administrator  of  the  deceased  constable,  for  failure  to  pay 
over  money  collected  on  claims  put  in  his  hands  for  collection  as  consta- 
able.  No  defense  was  made  to  the  action,  and  a  personal  judgment  was 
rendered  against  the  administrator  and  the  two  sureties:  Held  that 
without  allegation  or  proof  that  any  assets  came  into  the  hands  of  the 
administrator,  it  was  erroneous  to  render  a  judgmeut  against  him  and 
even  with  such  proof  the  judgment  against  him  could  be  only  for  the 
debt,  interest  and  costs  to  be  levied  of  assets  in  his  hands  to  be  admin- 
istered  187 

A  judgment  against  an  administrator  cannot  be  conclusive  evidence 
against  a  stranger  of  anything  except  its  own  existence,— vol.  1,  230. 

Judgment  against  administrator,  not  sufficient  evidence  against  grantee  of 
intestate  that  he  was  justly  bound  to  the  plaintiff  in  the  sum  adjudged, — 
vol.  1,  231. 

When  against  administrator,  it  should  be  ordered  that  the  amount  be 
made  of  assets*  unadminiistered  in  the  hands  of  the  personal  representa- 
tive, and  of  assets  descended  to  the  heirs, — ^vol.  1,  377. 

Appeal  by  One  of  the  Partiea— Effect  of  Reversal  of  Judgment. 

Although  only  one  of  a  number  of  parties  against  whom  a  judgment  haa 
been  rendered,   appeal,  the  case  will  be  reversed   in  its   entirety   if  the 

controversy  cannot  be  rightfully  adjusted  without  it 49 

Appeal — Filing  Away— Motion  to  Reinstate. 

An  order  directing  that  a  case  be  filed  away  is  not  final  and  an  order 
of  the  court  over-ruling  a  motion  to  reinstate  the  case  on  the  docket  is 
not  a  judgment  dismissing  the  action  from  which  an  appeal  may  be 
prosecuted 28 
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JUDGMENT— CJontinued.     ' 
An  appeal  to  circuit  court  operates  as  a  merger  of  the  judgment, — ^voL 
1,  213. 

A  decree,  left  open  to  a  contingency  not  such  a  final  judgment  as  to 
give  Appellate  Court  jurisdiction, — vol.  1,  617. 
Apprenticing  Children— Age. 

It  is  an  essential  part  of  every  judgment,  ordering  the  apprenticing  of 
a  child,  to  ascertain  and  fix  its  age 304 

Judgment  Presumed  to  be  Rendered  on  Last  Day  of  Term— Extension  of  Term 

—Burden  of  Proof. 

It  may  be  presumed  that  judgment  was  rendered  on  the  last  day  of 
the  term,  where  there  is  nothing  to  the  contrary.  The  burden  is  on  the 
appellant  to  show  that  the  term  fixed  by  law  was  extended 153 

Commissioner's  Report — ^Appeal  and  Error. 

Where  a  commissioner  finds  against  a  defendant,  contrary  to  the  rules 
given  by  the  trial  judge  in  referring  matters  to  the  commissioner  for  an 
equalization  among  heirs,  such  part  of  the  commissioner's  report  as  is 
violative  of  the  judgment  of  the  presiding  judge,  will  be  set  aside  by  the 
Appellate  Court,  on  the  face  of  the  pleadings 39 

Error  to  include  in  judgment  on  commissioner's  report,  one  of  a  series 
of  notes,  not  referred  to  in  pleadings, — ^vol.  1,  604 

Discretion  of  Court  to  Set  Aside  Judgment 

Acting  under  Sec.  800,  C.  C.  the  chancellor,  suspended  a  judgment  rendered, 
within  the  prescribed  time,  held,  that  having  thus  retained  the  power, 
within  a  reasonable  time  thereafter,  to  set  aside  the  verdict,  he  did  not 
abuse  a  legal  discretion  in  subsequently  doing  so 662 

Confirmation  of  judgment  by  divorcing  court,  recognizing  and  legalizing 
a  contract,  makes  it  conclusively  binding  on  both  parties, — ^vol.  1,  10. 

Land  cannot  be  sold  under  an  execution  on  judgment  from  a  quarterly 
court,— vol.  1,  179. 

Judgment  in  criminal  court,  established  after  summons  to  appear  in  cir- 
cuit court,  void, — ^vol.  1,  673. 

As  to  default  judgment  on  note, — vol.  1,  207. 
Favorable  to  Defendants. 

A  judgment  of  court,  more  favorable  to  defendants  than  the  record 
discloses,  and  from  which  the  complainants   do  not  appeal,   will  not  be 

disturbed 561 

Damages  Assessed  by  Jury— Justice  Court— Trespass. 

In  an  action  for  tre-spass,  before  a  justice  of  the  peace,  a  failure  to 
have  the  damages  assesed  by  a  jury,  will  not  make  the  judgment  void, 

but  voidable  only 669 

Judgment — Action  on  Bond — ^Assessment  of  Damages. 

In  an  action,  founded  on  bonds  of  defendants  to  perform  the  judgment 
exhibited  and  the  amount  sought  to  be  recovered  was  specifically  stated 
in  accordance  with  the  judgment,  the  defendant  failing  to  answer,  the 
court    is    authorized    to    render    a    judgment    without    a    jury    to    asses 

damages 063 

Default  Judgment — ^Answer  and  Cross  Petition — ^Pleading. 

A  subsequent  answer  and  cross  petition  after  default  judgment  rendered 
to  be  presented  and  filed,  must  show  as  grounds  for  vacating  or  modifying' 
judgment  either  unavoidable  casualty  or  misfortune  which  had  prevented 
an  appearance  and  defense,  or  for  newly  discovered  material  evidence 
which  could  not  before  with  reasonable  diligence  have  been  discovered  and 

produced 179 

Judgment  by  Default — Surety — ^Pleading. 

In  a  suit  for  a  devastavit  the  petition  neither  alleges  the  amount  of 
assets  nor  its  sufiiciency  to  pay  off  the  debts  sued  for  but  leaves  the 
amount  blank  and  refers  to  the  appraisement  and  sale  bills  to  show  its 
sufiiciency.    Neither  of  these  documents  were  filed  as  exhibits    Hdd  that 
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JUDGMENT— Continued, 
a  judgment  by  default  against  the  surety,   the  only  party   served  with 
a  summons,  was  void.   143 

Pleadings— Petition— AUegationft— Prayer— Default  Judgment 

The    allegations    and  not    the   prayer  in  a  petition    should    control   a 

judgment  by  default 182 

Rebellion — Forfeiture  of  Property — ^Judgment  of  a  Court. 

Though  a  defendant  had  taken  up  arms  against  his  government  he 
could  not  be  deprived  of  his  property  until  there  was  a  judgment  of  for- 
feiture by  a  court  of  competent  jurisdiction 80 

Personal  Representation — Suit  on  Bond — ^Form  ol  Judgment. 

By  failure  to  answer  the  appellant  admits  that  she  ha.?  assets  in 
hand  sufficient  to  pay  the  debt,  but  the  judgment  is  rendered  against  her 
de  propriis  bonis.  Held  that  the  judgment  cannot  be  sustained  in  the 
form   in  which  it  is  rendered   it   should  have  been  rendered  to  be  levied 

of  assets  in  her  hands 86 

Judgment  at  Same  Term  Answer  Filed,  without  Citation  or  Appearance. 

It  is  error  to  render  judgment  against  a  defendant  on  a  cross  petition, 
during  the  same  term  it  was  filed,  without  citation  or  appearance,  or  a 

waiver  of  it  not  appearing  in  the  record 663 

A  judgment  rendered  in  a  cause,  submitted  before  preparation  for  trial* 
will,  on  that  account,  be  reversea, — vol.  1,  223. 
Misprisions — ^Judgment  and  Final  Orders  Corercted. 

Sec.  579  C.  C,  which  authorizes  the  court,  at  a  subsequent  term,  to  correct 

its  misprision,  applies  to  judgments  or  final  orders 465 

Clerical  Misprision. 

A  clerical  mi'iprision  is  no  cause  for  reversal  until  a  motion  to  correct 
has  been  made  in  the  lower  court  and  over-ruled 177 

Rendered  at  same  Term  of  Confession — Motion  to  Set  Aside. 

If  a  final  judgment  be  rendered  at  the  same  term  upon  a  confession 
on  motion,  the  court  should  set  it  aside,  and  a  refusal  to  do  so  is  reversible 
error;  but  not  erroneous  on  a  non -order  of  confession  when  the  final 
judgment  was  not  rendered  until  the  succeeding  term,  and  when  no 
defense  was  presented 465 

A  motion  for  a  new  trial  suspends  the  judgmer    and  pending  same,  can- 
not be  entered  so  as  to  make  it  absolute, — \o\.  1,  38. 
Judgment  Constructively  Vacated — New  Trial  without  Objection. 

On  a  motion  for  a  new  trial,  and  to  set  aside  a  verdict  and  judgment 
rendered  against  appellant,  an  order  appears  to  have  been  entered  dis- 
posing of  the  motion,  and  the  parties  proceeded  to  try  the  issues  again 
without  regard  to  the  former  judgment:  Held,  that  in  the  absence  of 
objection  by  the  defendant  on  that  ground,  the  former  judgment  was 
constructively  vacated  by  subsequent  proceeding,  and  defendant  regarded 
as   having    waived   his   right    to   said    objections   on  the    last    trial   and 

judgment 185 

Must  Show  all  Interests  in  Mortgaged  Property. 

In  a  forclosure  proceeding,  where  several  parties  are  interested,  the 
judgment  must  show  the  partiqular  interest  of  each,  to  determine  their 
standing  in  the  issue 556 

It  is  error  to    render  judgment,    against    non-residents    before  bond  is 
executed,— vol.    1,   452-488. 
Non-resident — Appeal — Affirmance. 

A  judgment  against   a  non-resident,  constructively   summoned,  can   uot 

be  affirmed  unless  by  appeal 33 

Erroneous  as  to  Representatives  of  a  Defendant  Intestate  when  not  before  the 

Court. 

A  judgment  renderd  in  a  suit,  in  which  an  intestate  was  a  party 
thereto,  is  erroneous,  when  the  representatives  of  the  deceased  are  not 
brought  before  the  court 345 
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JUDGMENT—Continued. 

Sec.  39,  C.  C.  relates  to  joining  or  omitting  of  joint  obligors  in  an  action 
on  administratorB  bond,  and  not  to  the  judgment  to  be  rendered  against 
those  before  the  court, — vol.  1,  1. 

Under  this  rule,  judgment  may  be  rendered  against  party  sued,  though 
other  parties,  jointly  bound,  are  omitted, — Tb. 
Principal  and  Surety— Judgment  against  Principal  alone— Erroneous. 

In  a  suit  on  a  guardian's  bond,  a  judgment  against  the  principal  alone, 

is  erroneous.  It  should  be  against  the  principal  and  his  sureties 490 

Judgment  in  Favor  of  Sureties — Sureties'  Right  to  Collect  Debt. 

A  judgment  against  the  principal  in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should  be  for  the  payment  of  the  amount  to 
the  holders  of  the  unpaid  debt;  the  sureties  have  no  right  to  collect  the 

money 161 

Voidable  only — Not  Available  to  Sureties  on  Bond. 

A  judgment  rendered  against  minors,  in  a  suit  by  an  administrator 
to  settle  the  estate  of  an  intestate,  is  voidable  only,  and  not,  by  reason 
of  the  failure  of  the  infants  to  answer  by  guardian  ad  litem  and  if  pre- 
judicial to  them,  they  may  reverse  it,  but  is  valid  and  binding  until 
reversed 361 

Sureties  on  a  bond,  executed  for  the  payment  of  property,  sold  under 
such  judgment,  cannot  be  heard  to  complain  of  its  regularity,  as  to  the 

service  upon  minors  or  their  answer  by  guardian  ad  litem 361 

Judgment  of  Sale— Death  of  Defendant— Revivor. 

After  a  judgment,  ordering  a  sale  of  land  and  before  the  sale  had 
taken  place,  the  defendant  died,  notwithstanding  which  and  without  a 
revivor,  the  commissioner  proceeded  with  the  sale  and  same  was  confirmed. 
Held,  that  the  sale  and  confirmation  were  nullities,  as  there  were  no 
parties  before  the  court;  it  was  as  requisite  to  revive  as  though  no  judg- 
ment had  been  rendered 295 

Supplemental  Pleadings— Mandate  of  Appellate  Court — ^Relief  from  on  Grounds 

not  Litigated. 

After  the  mandate  of  the  Appellate  Court  shall  have  been  entered  and 
final  judgment  rendered  by  the  trial  judge  in  the  court  below,  said  judg- 
ment may  be  stayed  by  supplementary  pleadings  if  the  grounds  for  relief 
show  in  the  allegations,  matters  not  litigated.  But  the  court  cannot 
allow  such  proceedings  to  be  begun  before  the  mandate  shall  be  entered 

or  accept  such  pleadings  in  lieu  thereof 240 

Action  against  Two  Defendants— Summons  Served  on  One. 

In  an  action  against  two  defendants,  where  one  of  them  resided  within 
the  county,  and  upon  whom  personal  service  is  had,  the  return  upon  the 
other  summons  being  "not  found/'  a  judgment  that  the  plaintiff  "recover" 
of  th^  defendant  etc.,  is  held  to  apply  to  the  defendant  Uyon  whom 
the  summons  was  served  and  not  to  both  defendants .'368 

A  defendant  on  whom  process  served,  cannot  assume  that  judgment  will 
not   be   rendered   before   process    served   on    partner    and   co-defendant, — 
vol.  1,  411. 
Usury. 

Usury  may  be   recovered  by  an  action,  notwithstanding  the  judgment 
for  the  debt'— -vol.  1,  449. 
Weight  of  Evidence. 

Judgment  will  not  be  reversed  because  against  weight  of  evidence,  where 
new  trial  refused  below, — vol.   1,  267-211. 

A  mere  preponderance  of  the  evidence  will  not  authorize  a  rever.^al,  as 
it  is  in  the  province  of  the  jury  to  determine  weight  of  evidence, — vol.  1,  583. 

On  a  contrariety  of  evidence,  verdict  must  stand,  unless  court  erred  in 
instructions, — ^vol.  1,  206. 

Where  there  is  no  evidence  to  sustain  plaintififs  right,  verdict  should 
be  set  aside, — vol.  1,  397. 

If  the  verdict  of  the  jury  is  palpable  against  the  evidence,  it  wil  be 
reversed, — ^vol.  1,  327. 

48 
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JUDICIAL  SALES. 
Lands  and  Conveyances — ^Duty  of  Officer. 

It  is  the  duty  of  an  officer,  selling  land  under  judgment  to  satisfy  an 
existing  lien  thereon,  to  disclose  to  the  bidders  any  incumbrance  existing 
other  than  that  for  which  the  sale  is  being  conducted,  in  order  that 
bidders  might  fully  understand  the  character  of  title  they  would  acquire 
if  they  purchased 321 

Where  such'  sales  occur,  the  officer,  after  offering  the  land  to  bidders,  in 
a  solid  lot  should  attempt,  before  closing  the  sale,  to  raise  the  amount 
of  the  debt  by  offering  a  designated  side  or  end  of  the  tract  or  lot;  the 
defendants  in  the  execution  being  infants,  not  present  at  the  sale  as 
must  be  assumed,  and  incapable  of  making  the  designation,  if  they  had 

been  present 321 

Judicial  Sales,  City  of  Louisville — Otdcers  Discretion. 

By  section  812,  C.  C.  in  the  sale  of  a  small  portion  of  real  estate 
in  the  city  of  Louisville,  and  county  of  Jefferson,  if  the  defendant  does 
not  require  less  than  the  whole  to  be  sold,  where  less  will  produce  the 
debt,  the  officer  making  the  sale  may  exercise  his  discretion,  with  a  view 
to  the  interest  of  the  defendant,  whether  to  sell  the  whole,  or  less  than 
the  whole,  as  he  may  or  not  think  it  advantageously  susceptible  of 
division.  When  the  whole  is  sold  by  the  officer,  under  the  power  here 
conferred,  where  the  defendants  are  infants,  and  the  officer  must  exercise 
the  discretion  conferred  upon  him,  by  reason  of  their  disability  to  direct 
how  the  sale  should  be  made,  the  facts  should  be  stated  in  the  return.  .  .321 
Land— Judicial  Sale  to  Satisfy  Lien — ^Necessary  Parties. 

A  petition  for  the  sale  of  land  to  satisfy  unpaid  purchase  money  must 
allege,  and  plaintiff  must  show  title  in  some  party  before  the  court,  who 
should  not  adjudge  a  sale  of  the  land  without  such  an  exhibition  of  title 
thereto 328 

JURISDICTION. 

Where  petition  filed  in  one  county  and  venue  changed  to  another,  latter 
county  has  jurisdiction  over  intestate's  estate,  though  letters  of  admin- 
istration granted  in  former  county, — vol.  1,  439. 

County  court  has  no  jurisdiction  to  divide  heirs'  personal  property, 
which  cannot  be  done  in  kind, — vol.  1,  272. 

As  to  limitation  of  county  courts  over  orphans  and  poor  children, — 
vol.   1,   587. 

Where  constable  undertakes  to  collect  debts,  over  which  the  inferior 
courts  have  no  jurisdiction,  he  is  responsible  as  agent  and  not  as  officer, — 
vol.  1,  588. 

The  prima  facie  presumption  is  that  constable  undertakes  to  collect 
claims  only  from  persons  within  his  jurisdiction, — ^vol.  1,  91. 

As  to  jurisdiction  of  state  courts  over  offence  of  passing  and  vending 
counterfeit  national  bank  notes, — vol.  1,  531. 
Dissolving  of  an  Injunction  without  Final  Judgment — ^Appeal  and  Error. 

The  Court  of  Appeals'  jurisdiction  extends  only  to  the  final  orders  and 
judgments  of  inferior  courts  and  cannot  assume  jurisdiction  of  an  order 

dissolving  an  injunction  without  a  final  judgment  in  the  action 170 

Clerical  Misprison — ^How  Corrected. 

The  allegations  in  a  petition  suing  for  recovery  of  a  debt  of  some 
$2,055.00,  showed  only  an  obligation  for  one-half  that  sum,  yet  rhe 
prayer  asked  for  a  judgment  for  the  whole  amount,  and  a  verdict  ^as 
rendered  accordingly.  Held,  to  be  a  clerical  misprision,  which  could  only 
be  corrected  on  a  motion  in  the  lower  court  and  until  acted  on  by  it,  the 

Appellate  Court  has  no  jurisdiction 182 

Pleading — ^Jurisdiction  of  Circuit  Court  and  Quarterly  Courts  of  Amount  Less 

Than  $50. 

A  petition  alleging  an  indebedness  of  $71  was  filed  in  the  circuit  court, 
amount  due  on  a  promissory  note  alienee  to  have  been  lop^  and  in  the 
progress  of  the  trial  an  amended  petition  was  filed,  stating  that  the 
note  was  entitled  to  a  credit  of  $35.    Held,  that  the  court  did  not  err  in 
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JURISDICTION— Continued, 
sustaining  a  motion  to  dismiss  the  cause  for  want  of  jurisdiction,  and  in 
determining  the  question  of  jurisdiction  the  amended  pleading  should  be 
regarded  as  qualifying  and  correcting  the  original  petition,  since  the  question 
of   jurisdiction   must   be   determined   by   the   plaintiffs   own   assertion   of 

his  claim  and  not  by  the  defense  of  his  adversary 117 

Jurisdiction  over  Cross-petition— Pleading. 

Properly  filing  in  the  circuit  court  a  petition  for  injunction  and  rescission, 
gave  to  the  comt  jurisdiction  over  a  cross -petition,  for  a  specific  execution 
and  an  inforcment  of  the  lien  sought  to  be  enjoined 498 

Pleadings — ^Jurisdiction  of  Courts  over  Property  not  in  Controversy. 

The  circuit  court  has  no  right  to  assume  jurisdiction  over  land  not 
embraced  in  the  petition,  nor  the  appointing  of  a  commission  to  ascer- 
tain the  rents,  profits,  etc.,  due  from  a  defendant  in  possession,  until  an 
amended  pleading  shall  have  been  filed  charging  the  defendant  with  the 
use  and  occupation  of  the  land 170 

Tmsts— Jurisdiction  of  Circnit  Court 

A  circuit  court  has  jurisdiction  to  effectuate  a  trust  by  the  sale  of 
land  to  relieve  it  of  encumbrance  and  to  reinvest  the  surplus  for  the 
beneficiaries 90 

Circuit  court  without  jurisdiction,  where  debts,  less  credits,  was  less  than 
$60,— vol.   1,  403. 

Circuit  Court  has  jurisdiction  of  process  by  motion  or  suit  on  constable's 
bond,  for  failure  to  pay  over  money  collected  on  execution,  though  exe- 
cution issued  from  quarterly  court, — ^vol.  1,  543. 

Executionft— Nulla  Bona— Prior  Lien»— Equity— Creditors. 

A  return  of  nulla  bona  by  reason  of  an  assertion  of  a  prior  lien,  gives 
to  a  court  of  equity  jurisdiction  to  clear  the  title,  it  not  being  material 
to  the  judgment  debtor,  whether  the  lien  claimed  was  right  or  not 674 

Courts  of  Foreign  States — ^Jurisdiction  of  Person — ^Restraining  Sale  of  Land 

Where  a  deed  to  land  in  this  state  has  been  adjudged  a  mortgage  by  a 

court  of  another  state  that  court  having  jurisdiction  of  the  person,  may 

restrain  the  grantee  in  said  deed  from  selling  the  land 82 

Action  for  Trespass  by  Master  of  a  Steamer. 

An  action  of  trespass  may  be  maintained  against  the  master  of  a 
steamer,  for  wrongs  committed,  though  no  action  therefor  could  be  main- 
tained against  the  boat  except  in  the  admirality  courts  of  the  United 
States •. .  .656 

Jurisdiction  of  Justice  Courts — ^Jefferson  County. 

An  action  for  trespass  quare  dausum  fregit,  though  by  implication  is 
an  assertion  of  actual  possession,  does  not  come  under  the  prohibition  of 
the  act  of  4th  of  March  1866,  Myers,  Suppt.  576,  regulating  the  juris- 
diction of  justices  of  the  peace  for  Jefferson  and  Kenton  counties 569 

JURY. 

Questions  of  fact  and  not  of  law  should  be  submitted  to  the  jury  by  the 
instructions, — ^vol.   1,  389. 

Diligence  is  a  question  of  law  to  be  applied  by  the  court;  the  facts  to 
be  applied  by  the  jury, — ^vol.  1,  540.  , 

Evidence— Facts  as  to  Wrongful  Conversion  of  Property- Demurrer, 

Facts  in  a  petition  as  to  money  alleged  to  have  been  co-erced  from 
the  plaintiff  and  which  may  be  denied  by  the  answer,  are  questions  for 
the  consideration  of  the  jury;  and  a  demurrer  to  the  petition  should  have 
been  over-ruled 508 

KNO^VLEDGE. 
Knowledge  of  ones  pecuniary  affairs  presumed, — ^vol.  1,  50. 
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LACHES. 

One  who  Ib  guilty  of  laches  cannot  complain  of  a  default  judgment, 
thouigh  mistaken  in  his  belief  of  his  rights, — ^vol.  1,  411. 

Defendant  held  to  be  guilty  of  gross  laches  where  petition  for  new 
trial  not  filed  till  one  year  after  judgment  rendered, — ^vol.  1,  21. 

A  defendant,  being  advised  of  material  evidence  advantageous  to  him, 
is  guilty  of  gross  laches,  if  no  effort  be  made  to  produce  same, — vol.  1,  190. 

As  to  gross  laches  where  suit  continued  from  term  to  term,  though  cita- 
tion awarded, — vol.  1,  692. 
Attorney  and  Client — Duty  of  Client  to  Look  After  his  Cause  of  Action. 

It  is  the  duty  of  a  defendant  to  inform  the  court  of  the  illness  of  his 
attorneys,  where  such  facts  are  within  his  own  knowledge,  and  to  be 
present  in  court  in  person  to  see  that  no  advantage  was  taken  of  him. 
And  in  the  face  of  such  facts  a  petitioner  will  not  be  acquitted  of  cul- 
pable negligence,  or  indifference  and  inattention  to  his  interests 69 

Fraudulent  Conveyance— <!reditore. 

Where  one  assigns  all  chattels,  choses  in  actions  etc.,  for  the  benefit 
of  his  creditors,  and  the  trustee  appointed,  fails  to  act,  and  the  assignor 
permitted  to  control,  consume  or  squander  the  assets,  the  creditors  are 
held  to  be  guilty  of  laches 641 

LAND  AND  CONVEYANCES. 

In  suit  for  recovery  of  lands,  waiving  of  homestead  by  widow,  renders  her 
an  unnecessary  party, — ^vol,  1,  482. 

Construction  of  a  description  by  metes  and  bounds,  where  evidence 
fails  to  show  that  either  party  should  accoimt  for  deficiency  or  excess, — 
vol.  1,  433. 

Lands  are  not  assets  in  the  hands  of  the  administrator  of  intestate's 
estate, — vol.   1,  523. 

Where  proceeds  of  wife's  property  invested  in  lands  sought  to  be  subjected 
to  husbands  debts,  she  is  entitled  to  sufficient  for  suitable  support  out  of 
same, — vol.  1,  611. 

Purchase  of  lands  by  husband  and  deed  made  to  wife,  held  to  be  fraud 
on  creditors, — vol.  1,  286. 

Legal  title  to  lands  should  be  matured  before  sale  ordered  by  chancellor, — 
vol.  1,  518. 

As  to  mental  incapacity  of  one,  making  sale  of  lands,  he  not  under- 
standing its  legal  effect, — vol.   1,  98. 

Entry  and  possession  of  land  outside  the  interference  held  to  vest  vendors 
with  full  title  to  the  extent  of  the  boundary  of  their  deed, — ^vol.  1,  166 

In  the  loss  of  a  portion  of  a  purchase  of  land  by  a  superior  title,  plaintiff 
entitled  to  damages  for  its  value, — ^vol.  1,  529. 

The  interference  of  an  older  title  to  about  five  acres  of  a  large  tract  of 
land  is  not  so  essential  as  to  justify  a  rescission, — ^vol.  1,  366. 

Where  a  sale  is  by  the  acre,  grantee  is  entitled  to  a  credit  for  the 
deficit,— vol.   1,  366. 

Specific  performance  of  an  executory  contract,  for  the  exchange  of  lands, 
when  neither  party  is  in  position  to  convey  the  legal  title,  will  not  be 
enforced, — vol.    1,    180. 

Judgment  of  Sale— Affidavit  as  to  Personal  Property. 

It  is  error  to  adjudge  the  sale  of  land  in  the  absence  of  an  affidavit 

that  the  defendant  has  no  personal  property 97 

Pleadings— Jurisdiction  of  Courts  Over  Land  not  in  Controversy. 

The  circuit  court  has  no  right  to  assume  jurisdiction  over  land  not 
embraced  in  the  petition,  nor  the  appointing  of  a  commission  to  ascer- 
tain the  rents,  profits,  etc.,  due  from  a  defendant  in  possesion,  until  an 
amended    pleading    shall    have    been    filed    charging    defendant    with    the 

use  and  occupation  of  the  land 170 

Bond  for  Title  for  Conveyance  of  Land  to  Detraud  Creditors— Equity. 

A  court  of  equity  will  not  enforce  a  conveyance  of  land  under  a  bond 
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LAND  AND  CONVEYANCES— Continued, 
for  title  given  by  the  intestate  for  the  purpose  of  defrauding  creditors, 
even  though  the  creditors  of  the  intestate  did  not  join  in  the  bill  to  set 

aside  the  contract  bond 170 

Consideration — Resenred  in  Note  not  Usury. 

The  reservation  of  10  per  cent  interest,  for  one  year,  in  at  note  for  the 
purchase  price  of  land,  in  the  event  of  non-payment  when  due,  was  a  part 

of  the  consideration  and  not  usury 455 

Voluntary  Conveyances — Subsequent  Debt — Consideration. 

A  voluntary  conveyance,  without  consideration,  cannot  be  avoided  on 
that  account  alone,  by  creditors  whose  debt  occurred  subsequent  to  the 

execution  of  the  deed 463 

Same— Balance  of  Purchase  Price,  Unpaid,  Subject  to  Debts. 

The  residue  of  the  unpaid  purchase  price  due  under  a  voluntary  con- 
veyance is  subject  to  execution  by  creditors,  whose  debts  accrued  sub- 
sequent thereto 463 

Perfection  of  Title — Consideration  Subjoined. 

In  the  sale  of  lands,  the  vendors  title  not  being  perfect,  and  the  possi- 
ble perfection  of  it,  being  uncertain,  tedious  and  expensive,  the  vendee  has 
the  right  to  enjoin  the  collection  of  the  consideration  until  the  vendor 

should,  at  his  own  expense,  perfect  it 376 

Deeds  by  Heira,  of  an  Expectancy. 

A  sale  of  an  expectancy,  imassailable  as  fraudulent  conveyances,  to  one, 
under  the  supposition  that  their  mother  had  only  a  life  interest  in  prop- 
erty devised  her  by  her  husband,  wiU  be  confirmed,  and  the  title  sub- 
sequently acquired  by  the  grantors,  from  their  mother,  will  inure  to  the 
benefit  of  their  vendee  so  as  to  vest  a  legal  title  to  him 502 

Title— Unrecorded  Deed— Possession. 

A  party  in  actual  possession,  holding  under  an  unrecorded  deed  has 
a  superior  title  to  one  claiming  under  a  subsequent  deed,  which  has  been 

recorded «. 401 

Decretal  Sale— Bond  for  Purchase  Price — Reasonable  Time  to  Perfect  Title — 

Resale — ^Difference  in  Price. 

The  purchaser  of  land  at  decretal  sale  will  be  required  to  execute 
bond  for  purchase  money,  if  he  can  get  a  good  title  at  the  time  of  the 
sale  or  in  a  reasonable  time  thereafter,  and  in  case  of  his  failing  to  do 
so,  the  land  may  be  resold  and  if  it  does  not  then  sell  for  as  much  as 

he  bid  for  it,  he  would  be  responsible  for  the  difference 64 

Decretal  Sale— Defective  Title. 

Before  land  is  sold  by  a  commissioner  all  liens  and  claims  against  it 
should  be  settled  in  the  suit,  in  order  that  the  purchaser  may  know  what 

he   is   buying 156 

Possesion   under  Division   by   Parties— Descent   and   Distribution— Title   in 

Severalty. 

A  division  of  lands,  descending  to  devisees,  having  been  made  by  actual 
survey,  the  parties  entering  upon  their  respective  parts,  separated  by 
a  distinctly  marked  line,  and  thus  held  continually  is  hdd  that  the  posses- 
sion thus  operated  to  sever  the  joint  title,  and  to  clothe  each  one  with 
the  title  in  severalty,   freed   from  all   incumbrances   on  account   of  any 

supposed  title  in  a  conlevise 641 

Sale  to  Son  by  Father— Unpaid  Purchase  Price— Distribution. 

A  sale  of  land  by  father  to  son,  for  a  consideration,  only  a  small 
portion  of  which  is  ever  paid  by  the  son,  is  held  to  enure  to  the  bene- 
fit of  all  the  heirs  less  an  advancement  to  him,  equal  in  proportion  to 

that  eadi  of  the  other  children  may  have  received 587 

Land  Susceptible  of  Division. 

It  is  error  to  adjudge  that  an  entire  tract  of  land  be  sold  to  satisfy  a 
judgment  when  it  is  not  made  to  appear  that  it  was  not  reasonably  sus- 
ceptible of  division 112 
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LAND  AND  CJONVEYANCES— Continued. 
Vftcant  Landfl — ^Previous  Entry — ^Inchoate  Title-— Subseqaent  Entry  Void. 

Where  a  warrant  for  vacant  and  unappropriated  land  has  been  granted 
and  an  entry  made  in  the  surveyor's  book  describing  same,  the  warrantee 
has  an  inchoate  title,  which  is  not  destroyed  by  Ids  neglect  to  carry  it 
into  gnuat,  but  on  the  contrary  is  protected  from  subsequent  entry  by 
statute 129 

Same— Legal  Title. 

Where  a  patent  is  not  obtained  within  the  time  designated  by  law,  the 
only   legal  consequence   is  that   the   legal   title   enures   from   the   date  of 

the  patent  instead  of  relating  back  to  the  date  of  the  survey 129 

Sheriff's  Sale — Quashal— Innocent  Purchaser— Negligence  in  Seeking  Rdief— 
Estoppel. 

The  negligent  failure  to  seek  relief,  from  a  sale  of  land,  by  a  sheriff 
until  his  vendee  has  sold  the  property  and  the  legal  title  having  been 
conveyed  to  an  innocent  purchaser  without  notice,  will  operate  as  an 
estoppel 48 

Estoppel — ^Purchase  at  Commissioner's  Sale. 

A  purchaser  of  land  at  a  commissioner's  sale,  and  which  was  sold  as 
containing  40  to  50  acres,  more  or  less,  is  estopped  from  seeking  to  be 
relieved  of  his  purchase  on  the  groimd  that  there  was  only  36  acres  in  the 
tract  bought  by  him.  Having  purchased  the  tract  in  gross  and  with 
knowledge  of  all  the  facts,  he  took  upon  himself  voluntarily  the  risk 
as  to  the  quantity 199 

Special   Waranty— Estoppel— As  to   Devisees   Under   WiU— Fraudulent  Con- 
veyance. 

A  conveyance  by  deed  from  father  to  son,  with  a  warranty  of  title,  will 
operate  as  an  estoppel,  not  only  as  to  the  claims  of  the  granteor  himself, 
but  against  his  devisees,  heirs  and  representatives,  and  is  not  subject 
to  a  collateral  attack  except  for  fraud  or  force  in  the  procurement 
thereof 420 

Original  Survey — ^Assignment  of — Fraudulent  Conveyance. 

An  assignment  of  an  original  survey  to  a  large  tract  of  land,  on  a  copy 
of  the  original,  was  made  and  afterwards  the  lands  were  patented  to 
the  assignor.  The  assignment  was  without  consideration  and  at  a  time 
when  the  assignor  was  seeking  to  absolve  himself  of  a  large  obligation  on 
a  bond  of  a  defaulting  sheriff.  Hdd,  to  be  a  fraudulent  transfer  of  title, 
though  the  assignee  acquired  possession  of  the  lands  after  the  death  of 
the    assignor 342 

Sale  of— Failure  of  Title— Fraud  and  Mistake— Rescission— Burden  of  Proof. 
It  is  a  well  established  principle  that  a  purchaser  who  has  accepted 
a  conveyance  cannot  afterwards  have  a  rescission  of  the  contract  unless 
it  be  for  fraud  or  mistake  shown  to  have  operated  on  him  when  he  accepted 
the  deed  and  the  burden  of  proof  is  on  the  party  alleging  fraud  and 
mistake 35 

Gift  of — ^Future  Recognition — ^Dower. 

The  father  bought  a  tract  of  land  and  directed  the  vendor  to  convey 
it  to  his  daughter.  A  few  hours  before  the  father's  death  he  called  on  the 
grantor  to  remember  his  promise  to  the  daughter.  No  deed  or  writing 
having  been  made  between  the  parties.  Held,  that  a  direction  to  convey 
to  the  daughter  and  future  recognition  of  the  gift  by  her  father,  most 
be  regarded  as  a  gift  of  either  the  money  or  land  to  her.  The  title 
never  being  in  the  father,  either  equitable  or  legal,  the  widow  is   not 

entitled  to  dower .453 

Husband   and  Wife— Lands  Purchased  by   Wife— Erroneous  Conveyance  to 

Husband. 

A  deed  from  husband  to  wife,  though  technically  invalid,  is  held  good, 
where  it  is  shown  that  the  land  embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony  and  the  deed  made  to  the  husband  through 
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LAND  AND  CX)NVEYANCES— Continued, 
mistake 488 

Tenancy — ^Permanent  Improvements. 

Under  a  lease  or  tenancy  by  permission,  fencing,  grubbing,  ditching  and 
clearing  lands  are  not  permanent  improvements,  as  all  these  things  are 
necessary  to  be  done  to  enlarge  the  products  of  the  farm  and  increase  the 
profits  of  the  tenant,  but  improvements  to  buildings  and  the  making  of  a 
cistern  are  of  a  permanent  character  and  the  owner  is  liable  therefor.  .  .205 
Joint  Owners. 

The  preponderance  of  evidence  as  to  a  purchase  of  lands  by  joint  owners, 
though  the  deed  be  taken  in  the  name  of  one,  held  to  be  sufficient  to  adjudge 
against  an  estate  a  reconveyance  of  one-half  to  the  surviving  brother.  .  .616 
Landmarks-— Boundaries— Establishment  by  Long  Recognition. 

Where  the  original  owners  of  lands  recognize  a  specific  line  or  land- 
mark in  conveyances,  as  a  boundary,  and  their  vendees  for  more  than 
twenty-five  years  afterward,  accepted  and  used  such  recognition,  such 
boundary  will  not  be  disturbed.  Such  boundary  will  not  be  affected  by 
a  junior  conveyance,  attempting  to  go  beyond  the  line,  a  prior  conveyance 
having  included  the   land   in  the  junior   one,   down  to   the  boundary   in 

controversy 232 

Sale  in  Gross — ^Fraud  or  Mistake— '|More  or  Less." 

When  a  vendor  knows  the  tract  of  land  he  is  selling  does  not  contain 
the   number   of    acres    represented,    he    cannot    shield    himself    from    this 

presumed  fraud  or  mistake  by  adding  the  words  "more  or  less" 330 

Same— Criterion  of  Abatement. 

The  true  rule  is  the  abatement  for  the  difference  in  the  value  of  the 
porperty  as  it  was  at  the  time  of  the  sale,  and  as  it  was  represented 

to  be .330 

Sale  of  by  Tract — Quantity — More  or  Less — Validity  of  Sale. 

Where  land  is  sold  by  the  tract,  the  actual  quantity,  more  or  less, 
cannot  invalidate  the  sale 84 

Sale  by  Acre  or  in  Gross — ^Adjustment. 

Where  there  is  a  doubt  as  to  whether  land  was  sold  by  the  acre  or 
in  gross,  and  the  parties  having  made  an  equitable  adjustment  of  the 
matter  courts  wUl  not  interfere  in  the  absence  of  fraud  or  mistake 218 

Notice — ^Presumption  of  Ownership— Title  Recorded — ^Badge  of  Fraud. 

A  deed  acknowledged  and  lodged  for  record  the  day  it  bears  date  is  con- 
structive notice  to  the  whole  world,  in  whom  the  legal  title  is  vested;  the 
possession  of  real  estate  does  not  raise  a  presumption  of  ownership  against 
the  recorded  title,  nor  is  it  ever  a  badge  of  fraud  against  the  legal  title 
as    to    future    debts 114 

Restitution— Parties  to  Suit — ^Pro  Forma  Defendant  not  Barred. 

In  a  suit  by  a  plaintiff  for  specific  performance  and  conveyance  against 
the  holder  of  the  record  title  to  land,  the  joining  of  a  defendant  pro  forma 
who  claimed  an  equity  therein,  does  not  bar  him  of  a  right  to  sue  his 
co-defendant  for  a  restitution,  it  being  shown  that  the  suit  by  plaintiff 
was  for  the  absolute  title  to  the  land  in  controversy,  the  co-defendant  being  • 
a  mere  holder  in  trust 437 

Partition — ^Lien. 

Where  an  estate  has  been  devised  and  one  of  the  legatees  has  the  use 
of  the  property,  with  the  acquienscence  of  the  others,  in  an  action  for  a 
partition,  the  value  of  the  improvements  on  the  land  at  the  time  of  the 
death  of  the  intestate,  should  be  ascertained,  and  one-half  charged  to  the 
legatee  in  possession,  to  be  a  charge  upon  the  half  of  the  landed  estate  as 
may  be  set  apart  to  them 349 

Sale— Verbal  Contract. 

A  verbal  contract  for  the  sale  of  land  is  not  legally  obligatory  upon 
either  party,  until  some  writing  evidencing  the  sale,  and  sufficient  to  take 
the  contract  out  of  the  operation  of  the  statute  of  frauds,  is  executed  by 
the  vendor  and  accepted  by  the  vendee 301 
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LAND  AND  CONVEYANCES— Continued. 
Conveyance — ^Accepted  Warranty — ^Defect  of  Title. 

A  purchaser  of  land  who  has  accepted  a  conveyance  and  has  not  been 
evicted  under  any  adverse  claim  cannot  avail  himself  of  a  defect  of  title 

in  defense  of  a  suit  for  unpaid  purchase  money 221 

Same — Exception  to  General  Rule. 

When  the  vendor  has  warranted  the  title  and  is  insolvent  or  a  non- 
resident of  the  State  a  defect  of  title  may  be  set  up,  but  the  defendant 
must  establish  the  facts  necessary  to  bring  the  case  within  the  exception 

to  the  general  rule 221 

Acceptance — Waiver  of  Defects  in  Title — Election — Warrants. 

When  a  party  accepts  a  conveyance  he  thereby  waives  the  defects  in  the 
title,  so  far  as  they  may  be  a  defense  to  the  purchase  price  and  elects  to 
stand  on  the  warranty  and  therefore  must  show  that  it  will  be  un- 
availing  224 

Courts  of  Foreign  States — ^Jurisdiction  of  Person — ^Restraining  Sale  of  Land 
in  this  State— Defective  Title. 

Where  a  deed  to  land  in  this  state  has  been  adjudged  a  mortgage  by  a 
court  of  another  state  that  court  having  jurisdiction  of  the  person,  may 
restrain  the  grantee  in  said  deed  from  selling  the  land & 

LANDLORD  AND  TENANT. 

As  to  long  possession  of  land  under  one  landlord,  whose  title  was  de- 
feated, and  to  constitute  relation  of  landlord  and  tenant  with  successful 
litigant,— vol.  1.  601. 

Selling  liquor  to  minor  without  written  order  of  parent  or  guardian 
being  a  personal  offense,  landlord  not  liable  unless  by  proof  it  is  shown 
he  Imow  of,  authorized,  or  assented  to  it, — ^vol.  1,  624. 

Where  the  landlord  has  no  knowledge  that  gaming  is  going  on  in  his 
tavern,  he  is  not  criminally  responsible, — ^vol.  1,  181. 

Subsequent  and  subordinate  lien  sales  subject  to  rent  of  landlord, — 
vol.  1,  316.  '» 

Landlords  have  a  lien  on  the  product  of  the  farm,  and  if  sold  by  tenant 
are  entitled  to  proceeds  of  sale — ^vol.  1,  363. 

Written  Contract— Loss  of  Improvements. 

The  lessee  having  failed  to  execute  the  written  contract  for  the  rent  of 
the  premises  the  lessor  was  entitled  to  recover  the  possession.  But  as  such 
recovery  would  involve  the  loss  of  the  improvement  the  lessee  may  elect 
to  execute  the  writing  or  submit  to  eviction.   91 

Executors  and  Administratorsr-Liability  of  Tenant  to  the  Estate. 

A  tenant,  who  was  placed  in  possession  by  the  wife,  of  lands  belonging 
to  her  deceased  husband,  to  be  cultivated  for  the  year  and  no  objection 
be  made  thereto  by  the  administrator,  is  not  liable  for  the  estate  for  an 
accounting 416 

Fixtures. 

A  daim  of  a  tenant  to  have  buildings,  put  upon  the  leased  premises  for 
his  convenience  and  for  the  purpose  of  trade,  considered  as  personal  prop- 
erty, is  to  be  considered  with  the  greetest  latitude  and  indulgence.  And 
is  held,  that '  the  circuit  court  did  not  err  in  so  considering  the  daim 
of  appellee 505 

Discharge  of  Liability  by  Payment  by  Tenant  to  Husband— Death  of  Hus- 
band—Husband and  Wife— Power  of  Husband  Over  Wife's  Estate— Rent 
Collected  by  Husband. 

Though  under  the  Revised  Statutes  the  husband  cannot  sell  his  wife's 
land,  nor  can  they  be  sold  for  his  debts;  he  has  only  the  use  of  them;  when 
they  are  leased  by  the  husband  for  a  period  not  greater  than  three  years 
and  he  receives  the  rent  therefor,  such  payment  would  discharge  the  tenant 
from  all  liability  to  pay  it  again  to  the  wife,  or  any  one  else,  in  case 
of  death  of  the  husband 290 
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LAND  AND  CONVEYANCES-Continued 
Tenant. 

A  tenant  cannot  dispute  his  landlord's  title 219 

Tenant  cannot  deny  title  under  which  he  enters,  if  the  lease  covered 
land  in  controvesy, — vol.  1,  494. 

Land— Suit— Tenant— Legal  Title— Estate. 

It  does  not  appear  that  Rainey  entered  a  sub-tenant  under  Wiseman,  or 
knowing  that  his  predecessor  was  Wiseman's  tenant.  Hdd,  he  was  there- 
fore not  estopped  to  acquire  the  legal  title 108 

Ejectment — Notice  to  Tenant — Hostile  Possession. 

In  an  action  of  ejectment,  where  a  tenant,  repudiating  his  lease  and 
claiming  title  to  the  land,  changed  the  possession  from  a  friendly  to  a 
hostile  holding,  it  is  not  necessary  for  the  owner  to  give  notice  to  vacate 
the  premises 552 

An  open  and  adverse  holding  after  a  lease  expires,  authorizes  the  pre- 
sumption of  notice  to  the  landlord, — ^vol.  1,  494. 
Rent— Tenant  Liable  for  After  Conveyance  by  Landlord— Implied  Right  to 

Ingress  and  Egress. 

A  conveyance  of  land  with  a  reversion  that  the  tenant  then  in  posses- 
sion should  have  the  use  of  the  land  until  the  fall  of  the  year  in  which  the 
land  is  sold,  gives  the  tenant  the  implied  right  of  ingress  and  egress  there- 
after for  the  purpose  of  removing  the  crop  raised  by  him  on  the  land;  and 

the  tenant  is  not  liable  for  rent  for  this  use  of  the  land 308 

Tenant  not  Liable  for  Natural  Decline  in  Value. 

A  tenant  cannot  be  held  liable  for  the  natural  decline  of  property,  used 
by  him  in  the  cultivation  of  a  farm,  where  the  stock,  impliments,  etc.,  were 

to  be  furnished  by  the  landlord 630 

Same — Rents — ^Damagea  for  Non-Performance  of  Contract 

Under  a  contract  between  landlord  and  tenant,  to  cultivate  a  farm  and 
profits  to  be  yearly  divided,  the  landlord  is  not  entitled  to  charge  for  rents 
of  the  farm.  If  the  tenant  fails  to  perform  his  contract,  the  landlord  is 
entitled  to  damages,  but  a  reasonable  rent  of  the  land,  would  not  be  a 

criterion  therefor : .  .530 

Tenant  Entitled  to  Credit  for  Portions  of  Lands  Sold  by  Landlord. 

In  a  settlement  of  accounts  between  landlord  and  tenant,  the  tenant  is 
entitled  to  credit  for  an  allowance  for  whatever  portion  of  the  leased 
premises  may  have  been  sold  and  delivered  to  others  by  the  landlord..  .530 

LANDMARKS. 
Boundaries— Establishment  by  Leng  Recognition— Lands  and  Conveyances. 
Where  the  original  owners  of  land  recognize  a  specific  line  or  landmark 
in  conveyances,  as  a  boundary,  and  their  vendees  for  more  than  twenty- 
five  years  afterwards,  accepted  and  used  such  recognition,  such  a  boundary 
will  not  be  disturbed.  Such  boundary  will  not  be  affected  by  a  junior  con- 
veyance, attempting  to  go  beyond  the  line,  a  prior  conveyance  having  in- 
cluded the  land  in  the  junior  one,  down  to  the  boundary  in  controversy.  .232 

LARCENY. 
A  mare  was  forced  out  of  the  immediate  possession  of  the  owner  and 
escaped  to   the  conmions,   and  was   afterwarids   taken   away   by   the   in- 
timidator.    Held,  that  this  constituted  larceny, — ^vol.  1,  185. 

LEASE, 
Contract— Construction— Fixtures. 

A  contract  for  the  lease  of  a  salt  mine,  amongst  others,  contained  the 
following  clause:  "Any  materials  and  impliments  the  said  Mead  may 
place  upon  the  premises  for  the  manufacture  of  salt  and  not  counted 
fixtures,  he.  Mead,  shall  have  the  right  to  remove  for  his  use,  unless  said 
Dr.  Lansdowne  dbooses  to  pay  said  Mead  for  the  same  at  a  fair  valua- 
tion."   Hdd^  that  this  would  not  vary  the  legal  signification  of  the  term 
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LEASE— Continued, 
"fixtures/'  the  impliments  being  merely  erected  for  the  purpose  of  trade, 

were  subject  to  removal  by  the  tenant 279 

Lodged  for  Record — Constructiye  Notice. 

Where  a  lease  has  been  lodged  for  ercord,  in  the  proper  office,  and  the 
taxes  paid,  it  will,  for  the  purposes  of  constructive  notice,  be  treated  as 
recorded 176 

LEGACY. 

Legatee  has  the  right  to  assign  his  legacy,  payable  to  him  when  he 
becomes  of  age,  the  amount  not  having  l^n  paid  to  him  at  the  time — 
vol.  1,  462. 

No  provisions  in  a  will  affecting  the  rights  of  the  legatee  on  becoming 
of  age,  he  holds  a  fee  simple  title, — vol.  1,  lb. 

The  executor  has  the  right  to  pay  over  to  the  legatee,  assets  in  his 
hands, — ^vol.  1,  443. 

Same — ^If  there  be  danger  of  improvident  use,  the  remaindermen  have 
the  right  alone,  to  prevent  it, — vol.  1,  lb. 

Where  a  legacy,  devised  with  a  charg/for  the  support  of  the  testator's 
wife,  this  ynh  become  a  charge  on  the  property — vol.  1,  273. 

Where  a  will  gives  the  executrix  no  power  to  sell  land  charged  with  her 
legacy,  this  can  only  be  done  by  a  suit  in  equity, — ^vol.  1,  217. 
WiUs,  Construction  of  — ^Descent  and  Distribution — Reversionary  Estate. 

A  testator  bequeaths  to  his  several  children  certain  legacies  to  be  held  in 
trust  for  their  use  and  "in  case  of  their  death  without  children  or  heirs 
of  their  body,  it  shall  revert  back  to  the  estate,  etc"  Held,  that  upon  the 
death  of  one  of  said  legatees,  under  age  and  childless,  her  pro  rata  as 
bequeathed,  would  fall  back  to  the  estate  of  the  testator,  and  pass  to  his 

heirs  and  distributees,  free  from  any  trust  whatever 148 

Legal  Tender. 

Nothing  but  gold  or  silver  being  a  legal  tender,  there  can  be  no  nova- 
tion of  contract, — ^voL  1,  604-7. 

LEGISLATURE. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  pre- 
scribed by  an  unconstiutional  and  void  act  of  the  legislature, — ^vol.  1,  100. 

The  act,  known  as  the  "Expatriation  Act,"  approved  Mardi  16,  1862,  was 
unconstitutional, — ^vol.  1,  lb. 

A  legislative  act  canont  make  voluntary  rebellion  involuntary  expatria- 
tion,— ^Ib. 

LEVY. 

It  is  the  duty  of  an  officer  to  levy  an  execution,  though  he  does  not 
require  an  indemnifying  bond  before, — ^vol.  1,  250. 

The  levy  of  an  execution  in  one  county  does  not  justify  a  sale  of  the 
property  in  another  county, — ^vol.  1,  264. 

'Die  levy  of  an  execution  by  the  jailer,  when  it  is  directed  to  the  sheriff, 
is  void,— vol.  1,  298. 

Where  the  sheriff  levies  an  execution  on  property  before  the  return  day, 
he  may  sell  it  afterwards  without  a  venditioni  exponas, — vol.  1,  611. 
Execution-— No  Property  Found— Levied  on  PartnerBhip  Property-^Suit  to 

Enforce. 

A  creditor  who  has  had  an  execution  returned  "no  property  found,"  may 
have  another  levied  on  the  interest  of  his  creditor  in  partnership  prop- 
erty and  may  thereafter  enforce  his  lien  by  a  suit  in  equity 101 

Attachment— Improper  Levy  no  Defense  to  Action. 

An  improper  levy  by  the  sheriff  on  realty  owned  by  a  defendant  in- 
instead  of  on  his  personal  property,  is  no  defense  to  an  attachment  suit. 
The  remedy  of  the  party  aggrieved  is  against  the  sheriff  for  making  an 
improper  levy 1 2SZ 
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LBVY—Continued. 
Attachment— Priority  of  Liens. 

When  the  sheriff  levies  attachments,  first  coming  to  his  hands,  on  a 
reasonable  amount  of  property,  the  levy  of  subsequent  attachments  on 
other  property  will  give  those  a  prior  lien  over  the  first  attachments.  . . .  161 

LICENSE. 
Criminal  Law-— Tipling  House — ^License  Transferred. 

Garriot  having  obtained  a  license  to  retail  spirituous  liquors  in  a  certain 
house  and  not  choosing  to  exercise  the  prvilege  himself,  gave  it  to  the  ap- 
pellee, who  was  indicted  for  retailing  under  that  license.  Held,  that  the 
appellee  had  not  violated  the  law  against  retailing  spirituous  liquor  with- 
out a  license 136 

Pleadings— Defective  Petition — Suit  to  Enforce  Payment  for  License  as  Coffee 
House  Keeper—Liquors. 

In  a  suit  to  enforce  payment  for  a  license  to  sell  liquor,  the  allegation 
in  the  petition  must  show  that  the  town  trustees  had  the  lawful  authority 
to  require  of  defendant  the  sum  alleged  owing  for  the  license,  and  the  de- 

fendajit  had  promised  to  pay  therefor i68 

License,  to  Enter  Upon  Land. 

A  Ucense  from  a  stranger  to  enter  on  land  is  not  a  cause  of  action  against 
the  actual  occupant, — ^vol.  1,  328. 

MEN. 

In  order  to  constitute  prior  lien,  petition  must  allege  that  the  same 
property  in  suit  was  the  same  as  covered  in  lien  for  purchase  money, — 
vol.  1,  86. 

In  order  to  retain  a  lien  on  land  for  purchase  money,  proper  and  apt 
words  must  be  used  in  the  deed  for  that  purpose, — ^vol.  1,  491. 

Lien  on  the  produce  of  the  farm  and  other  personal  property  of  the 
estate,  held  properly  applied  under  an  attaching  creditor's  demand  for 
rent,— vol.  1,  466. 

Landlords  have  a  Uen  on  the  produce  of  the  farm,  and  if  sold  by  the 
tenant,  are  entitled  to  the  proceeds  of  the  same, — ^vol.  1,  363. 

Where  all  the  stock  of  goods  embraced  in  a  mortgage  was  sold,  lien 
created  thereon  was  lost, — ^vol.  1,  269. 

Where  a  right-of-way  was  sold  to  a  railroad  company  payable  in  two 
installments,  which  were  uncollected,  no  lien  will  accrue  against  a  subse- 
quent company,  the  purchasers  of  all  the  assets  of  the  old  company,  under 
a  sale  by  order  of  court, — ^vol.  1,  618. 

Same, — ^The  legal  title  to  the  land  being  still  in  the  vendor,  having 
sold  only  an  easement,  he  cannot  subject  land  to  a  vendor's  lien, — lb. 

Attachment — Levy— Priority  of  Liens. 

When  the  sheriff  levies  attachments,  first  coming  to  his  hands,  on  a 
reasonable  amount  of  property,  the  levy  of  subsequent  attachments  on 
other  property  will  give  those  a  prior  Hen  over  the  first  attachments. . .  .161 

Attachments — Return  by  Clerk  to  Wrong  Court 

Lewis  &  Co.,  having  their  execution  returned,  no  property  foimd,  filed 
their  petition  in  equity  and  by  attachment,  enjoined  the  payment  to  their 
debtor  of  moneys  due  by  Hancock  &  Go.  The  clerk  made  the  return  to 
the  March  called  special  term  of  court,  instead  of  the  regular  Jime  term. 
This  process  was  returned  executed  by  the  sheriff  April  25,  and  subsequently 
the  debtor  was  proceeded  against  as  a  non-resident.  Hdd,  that  a  lien  was 
created  by  the  attachment,  prior  to  other  creditors,  whose  liens  were  filed 
subsequent  to  the  filing  by  Lewis  &  Ck> 5d3 

An  attaching  creditor  of  a  distributee,  by  reason  of  his  attachment  be- 
fore allottment,  'wt>uld  have  a  prior  lien, — ^vol.  1,  474. 

An  attaching  creditor  has  no  lien  on  a  fund  derived  from  the  sale  of  a 
debtor's  propwty,  exoept  on  that  part  on  which  attachment  had  been 
levied,— vol.  1,  466. 

On  a  sufficient  attachment,  plaintiff  has  a  lien  on  the  affects  of  a  de- 
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LIEN— CX)NTINUED. 
fendant,  from  the  time  of  his  arrest  for  robbery,  and  can  prosecute  a  civil 
action  to  enforce  same, — ^voL   1,  436. 
Same— Bills  and  Notes. 

A  purchase  money  note,  carrying  specific  installments  of  interest  to  be 
paid,  being  secured  by  a  lien  on  the  land,  the  accrued  interest  thereon  was 
an  incident  secured  and  protected  by  all  the  safeguards  which  surrounded 
and  secured  the  principal,  and  a  Hen  would  attach  for  such  interest,  though 
the  principal  is  not  due 229 

Bill  of  Sale-— Subsequent  Mortgage— Actual  Notice. 

Although  a  bill  of  sale,  in  which  a  lien  has  been  reserved  has  not  been 
recorded,  it  is  superior  to  the  lien  .of  a  subsequent  mortgagee  who  had 

actual  notice  of  the  unrecorded  lien 140 

Costs — ^D^ective  Title  Cured  l>uring  Pending  of  Suit  for  Purchase  Money. 
A  defendant  to  a  suit  to  enforce  a  purchase  money  claim,  is  entitled  to 
a  judgment  for  costs,  where  the  defect  to  the  title  is  cured  during  the 
pending  litigation.    469 

Same — Creditors  Suit — ^Lien  Created  by  Payment  by  Wife 

In  a  suit  by  a  creditor  to  subject  the  lands  in  the  name  of  the  wife,  con- 
veyed to  her  by  her  insolvent  husband,  it  is  held  that  the  wife  will  have 
a  prior  Hen  thereon  for  moneys  she  paid  for  the  land  out  of  her  individual 
means 488 

Fraudulent  Conveyance— Preference  of  Creditors— Subrogation— Innocent  Pur- 
chaser—Purchaser with  Notice. 

One  who  purchases  property  of  an  insolvent  debtor,  whose  precarious 
condition  was  known  to  him  at  the  time,  will  be  deemed  to  hold  the 
property  in  trust  for  the  creditors  generally.  The  payment  of  part  of  the 
purchase  money,  on  the  order  of  the  debtor,  to  a  third  party,  will  only 
give  the  purchaser  a  right  to  be  substituted  therefor,  but  he  cannot  claim 
a  lien  for  such  an  amount  so  paid,  over  the  creditors 424 

Purchase  Money  Lien— Judgment  Enjoined  Does  not  Destroy  Lien — Surety 

On  Injunction  Bond— Subrogation. 

Where  a  judgment,  rendered  for  purchase  money  on  land,  is  enjoined, 
and  the  surety  on  the  bond  is  held  liable  for  same,  he  would  become  en- 
titled by  subrogation  to  the  prior  Uen,  as  the  judgment  against  him,  would 

not  destroy  same 106 

Judgment  of  Sale — Commissioners  Deed — ^Lien  for  Purchase  Money. 

The  judgment  directing  the  sale  did  not  reserve  a  lien  for  the  purchase 
money;  it  was  error  to  convey  without  reserving  a  lien.  The  purchaser  be- 
ing a  party  to  the  record,  his  purchase  may  be  ordered  to  be  cancelled.  But 
where  a  purchaser  is  not  a  party  his  deed  may  be  set  aside  by  a  special 

proceeding,  but  this  will  not  affect  his  purchase 161 

Parol  Lease— Evidence  to  Sustain  a  Resulting  Lien. 

Although  a  moral  sub-lease  from  the  lessee  of  minors,  for  the  indefinite 
term  of  their  minority  was  void,  it  is  still  available  for  protecting  the  sub- 
lessee's possession  as  a  resulting  Uen  for  improvements  made  by  him  with 
the  sanction  of  the  lessee  and  agent  of  the  infants  in  face  of  an  assurance 

by  them  that  he  might  enjoy  the  possession  during  said  infancy 141 

Purchase  Money — Suit  to  Foreclose — ^Necessary  Parties. 

Mrs.  Jarvis  conveyed  the  legal  title  to  a  house  and  lot,  adjudged  to 
be  sold,  to  one  M.  S.  Willis,  and  upon  which  F.  A.  &  C.  A.  Nourse  held  lien^ 
for  purchase  money,  which  M.  S.  Willis  undertook  to  pay  as  part  of  the 
consideration  of  the  purchase.  Hebdy  that  in  a  suit  to  foreclose  the  Hen, 
the  personal  representative  or  heir-at-law  of  Mrs.  Jarvis  were  not  neces- 
sary  parties 319 

Necessary  parties  to  a  suit  to  enforce  purchase  money  on  land, — 
vol.  1,  470. 

Same—Where  defendant  loses  part  of  property  by  a  superior  title, — 
vol.  1,  529. 
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Lands  and  Conveyances — ^Partition. 

Where  an  estate  has  been  devised  and  one  of  the  legatees  has  the  use  of 
the  property,  with  the  acquiescence  of  the  others,  in  an  action  for  a 
partition,  the  value  of  the  improvements  on  the  land  at  the  time  of  the 
death  of  the  intestate,  should  be  ascertained,  and  one-half  charged  to  the 
legatee  in  possession,  to  be  a  cjharge  upon  the  half  of  the  landed  estate  as 

may  be   set   apart   to   them 349 

Steamboats— Lien  on  for  Supplies  Sold. 

The  statute  gives  no  lien  on  a  steamboat  to  which  goods  and  supplies 
are  sold,  for  speculation  by  the  parties,  or  to  enable  the  boat  to  earn 
freight 389 

Subrogation — ^Discharge  of  Lien  on  Creditors. 

The  payment  to  creditors  of  the  amount  of  a  lien  on  land,  by  advance- 
ment for  the  judgment  debtor,  entitles  the  person  making  such  advances 
to  subrogation  to  the  lien  of  the  creditors  to  the  amount  of  the  debts  thus 
satisfied 142 

Lien  on  Steamboats— Contracts  by  Usage  and  Custom. 

A  statute,  giving  a  lien  on  steamboats  for  certain  specific  debts,  will  oper- 
ate to  destroy  any  local  custom  by  which  liens  were  asserted  for  debts 
and  liabilities  not  enumerated  in  the  statute.  Certain  specific  creditors 
have  by  a  special  statute,  liens  on  steamboats  for  their  debts,  and  for 
other  debts  of  their  owners  they  may  be  seized  and  sold  under  the  general 
law  on  the  subject;  and  a  custom  of  a  particular  place  which  would  secure 
to  creditors  of  the  actual  owners  of  steamboats  preferred  liens  on  such 
boats  for  the  price  of  produce,  or  other  articles  sold  to  said  owners  to  be 
transported  by  freight,  or  to  earn  freight,  might  be  reasonable  and  just» 
while  to  make  them  liable  by  special  lien,  or  otherwise  for  the  debts  of 
persons  not  the  owners,-  would  be  altogether  unreasonable 389 

Exchange  of  Mortgage  Notes  for  Notes  Unsecured — Substitution. 

Though  the  exchange  of  mortgage  notes  given  for  the  purchase  price 
of  real  property,  for  those  of  a  stranger  and  unsecured,  might  prima  facie 
imply  a  waiver  of  the  lien,  but  if  this  be  done  for  the  accommodation  of 
the  mortgagor,  about  to  remove  to  another  State,  it  would  be  a  mere 
substitution,  and  would  not  extinguish  the  lien '. 359 

Trusts — Right  of  Redemption  of  Trust  Property. 

A  sale  of  mortgaged  property  with  a  right  of  redemption  by  the  mort- 
gagor  being  given  by  the  lyirchaser  the  property  being  of  a  value  of 
$2,000  and  sold  for  $179,08,  and  the  mortgagor  continuing  in  possession 
without  a  definite  contract  as  to  rent  or  future  surrender,  is  held  not  to  be 
a  sale  absolute,  but  in  trust  for  the  creditors  of  the  mortgagor 535 

Same — ^Lien. 

Upon  a  subsequent  sale  of  the  property,  the  former  mortgagee  will  be 
entitled  to  a  prior  claim  upon  the  sale  funds,  out  of  which  his  lien  will 
be   first    settled lb. 

Lien— Unpaid  Purchase  Money— Waiver. 

\Miere  one,  claiming  a  purchase  money  lien  on  land,  is  present  at  a  trans- 
fer of  a  deed  thereto  by  the  parties,  to  another  purchaser,  and  does  not 
make  known  or  claim  his  lien,  held  to  waive  any  right  he  may  have  had, 
to  enforce  his  lien 659 

A  fortiori,  where  a  suit  for  the  amount  of  the  lien  had  been  filed  in 
the  quarterly  court,  instead  of  the  circuit  court  where  he  could  have  en- 
forced his  lien 659 

Failure  to  state  on  face  of  a  note  a  consideration  importing  a  lien,  im- 
plies either  that  there  was  no  such  consideration,  or  that,  if  a  lien  existed, 
it  was  thereby  waived, — vol.  1,  77. 

LIFE   ESTATE. 
The  recording  of  a  deed  of  trust,  conveying  a  life  estate,  is  constructive 
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LIFE  ESTATE— CknLtinued. 
notice  to  remaindermen  and  will  not  be  abrogated  after  being  acted  on 
for  nine  years  without  objection, — ^vol.  1,  443. 

The  remainder,  after  a  life  estate,  is  a  vendible  interest,  however  remote 
and  contingent, — ^vol.  1,  304. 
Life  estate  by  courtesy, — ^vol.  1,  88. 
Descent  and  Distribution — ^Remainder. 

A  remainder  interest  in  a  life  estate,  is  subject  to  sale  under  an  execu- 
tion, and  an  absolute  deed  therefor  may  be  made 526 

Same— Remainder. 

The  father  of  the  remaindermen,  having  purchased  their  interest  at  exe- 
cution sale  his  note,  given  therefor,  is  subject  to  be  paid  out  of  the 
deceased  estate.  But  this  will  not  affect  the  life  estate  of  the  wife  in 
the  land,  and  she  cannot  be  estopped  from  asserting  her  tenancy  to  the 
tract 526 

Descent  and  Distxibution — Residuary  Legatees. 

A  life  estate  is  restricted  to  the  use  of  the  donee,  and  cannot  be  dis- 
posed of,  even  with  a  power  conferred  to  "give  to  whom  and  when  she 
pleases,"  to  one  of  the  residuary  legatees  exclusively.  The  right  to  dispose 
of  the  estate,  means  so  much  thereof  as  may  be  consumed  for  the  devisee's 
own  use ^ 418 

Pleading— -Notice  to  Surrender  Possession  in  Ejectment— Life  Tenancy  by 
Parol  Agreement. 

Appellee,  mother  of  John  S.  Jones,  deceased,  entered  upon  and  took  pos- 
session of  a  house  and  lot  belonging  to  the  estate  under  a  parol  agreement 
with  the  intestate  before  he  di^,  that  she  was  to  have  same  as  a  home 
during  her  life-time,  in  consideration  of  services  rendered  the  intestate  dur- 
ing his  life.  Hdd,  that  before  appellee  could  be  ejected  she  would  be 
entitled  to  notice  to  surrender  possession,  of  the  premises  to  the  heirs  of 

the  intestate 214 

AdministratorB — Settlement — Surrender  to  Residuary  Legatees. 

Where  a  surrender  of  a  life  estate  to  her  children,  is  made  by  a  legatee, 
a  settlement  should  be  adjudged  up  to  said  surrender,  in  a  suit  against 
the  bondsmen  of  the  administrator  for  an  accounting 345 

LIMITATION  OF  ACTIONS. 

In  a  suit  for  breach  of  bond,  held  that  the  limitations  did  not  begin  to 
run  until  after  eviction  of  the  mortgagor,— vol.  1,  49. 

No  statutory  limitation  can  relieve  a  devisee  of  the  liability  upon  which 
his  title  depends, — ^vol.  1,  365. 

Deed  from  husband  to  wife  more  than  twenty  years  before  beginning 
action, — ^vol.  1,  75. 

A  prosecution  for  permitting  gaming  in  house,  is  subject  to  the  limitation 
of  five  years  and  one  year  after  the  commission  of  the  offense, — ^vol.  1,  215. 
Creditor  must  claim  the  benefit  of  a  transfer  within  six  months  from  the 
delivery  of  property  or  recording  of  instrument, — ^vol.  1,  50. 
When  Right  of  Action  Accrues. 

Where  property,  held  under  an  express  or  implied  trust,  which  would 
not  accrue  until  the  death  of  the  grantor  and  a  refusal  to  fulfil  the  trust, 

neither  a  statutory  or  presumptive  bar  will  apply 650 

Statute  of  Limitations— Bills  and  Notes— Presumptive  Evidence  of  Payment 

Lapse  of  time  cannot  operate  as  a  statutory  bar  to  an  action  on  a  note, 
its  only  legal  effect  being  presumptive  evidence  of  payment  aa  pleaded. 

A  payment  not  pleaded,  cannot  be  presumed.   560 

Bill  of  Exchange— Subsequent  Promise  Must  Be  Alleged. 

When  an  action  on  a  bill  of  exchange  is  barred  by  limitation,  which  is 
pleaded,  and  a  subsequent  promise  to  pay  is  relied  on  it  must  be  alleged, 
and  the  statement  that  one  deems  himself  bound  for  the  debt  cannot  be 
construed  to  be  an  unconditional  promise  to  pay 79 
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Same— Alienation  of  Property  Under  Devise— Wills. 

A  provision  <Jf  a  will  that  "after  the  death  of  the  devisee,  every  species 
of  the  property  that  oould  be  found,"  would  imply,  that  should  any  of  the 
estate  be  alienated,  so  mueh  thereof  as  should  remain  in  kind  and  oould 
be  identified,  should  be  distributed  equally  among  the  legatees.  This  ex- 
press limitation  upon  the  exercise  of  a  power  to  &pose  of  the  estate,  only 
during  life,  is  a  limitation  on  the  estate,  and  not  on  the  power  conferred 

by  will 413 

Express  Trust— Corporationft— New  Institutions  Liable  for  Debts  of  Old. 
It  is  a  well  settled  rule  that  limitations  will  not  run,  as  a  general  rule, 
against  an  express  trust.  An  act  providing  for  the  organization  of  a  new 
corporation  in  which  it  j>rovides  "to  raise  the  necessary  funds  to  pay  the 
debts  not  secured  by  mortgage  or  deed  of  trust,  and  the  punctual  payment 
of  interest  on  its  debts  and  liabilities  is  held  to  clearly  contemplate  that 
the  property  of  an  old  corporation  it  acquired,  should  pass  to  it,  pledged 

for  the  payment  of  the  debts  of  the  old  company 378 

Statute  of— Landlord  and  Tenant. 

In  the  settlement  of  mutual  accounts  between  landlord  and  tenant,  under 
a   specific    lease,    the    statute    of    limitations    will    not    apply    for    either 

party 530 

Pleadings — ^Amended  Petition. 

Limitation  does  not  run  against  an  amended  petition  which  only  sup- 
plies a  defect  in  the  original,  as  the  original  was  not  barred  by  time ....  lOO 
Married  Women. 

The  statute  of  limitations  does  not  begin  to  run  against  a  married  woman 
until   she   becomes   discovert 377 

LIS  Pendens. 

Actual  services  must  be  had  to  constitute  lis  pendens, — ^vol.  1,  377. 
Land  and  Conveyances — Lis  Pendens  Purchaser. 

One  who  had  been  appointed  to  execute  a  judgment  of  court  for  the  sale 
of  land,  and  which  was  delayed,  and  who  afterwards  purch&ses  the  land 
of  one  of  the  contesting  litigants  in  a  subsequent  &uit,  is  held  to  be  a  lis 
pendens  purchaser,  with  actual  notice  of  the  suit  pending 427 

LOTTERY. 
An  indictment  charging  the  setting  up,  promoting  and  managing  a  lottery 
for  money,  is  sufficient, — ^vol.  1,  685. 

LLT^ATIC. 

One  appointed  committee  for  handling  the  estate  of  a  lunatic  cannot 
escape  liability  for  such  property  as  may  come  into  hi^  hands  as  such 
committee  on  the  ground  that  the  adjudged  lunatic  was  sane  and  capable 
of  managing  his  own  affairs, — ^vol.  1,  596. 

Same — The  purchase  of  lands  in  the  name  of  and  for  the  benefit  of  the 
one  appointed  committee,  would  not  create  a  trust  for  the  lunatic,  the  com- 
mittee only  being  liable  for  the  amount  of  funds  coming  into  his  hands, 
with  interest, — ^Ib. 

MAINTENANCE. 
Debtor's  Right  to  Maintain  Family. 

It  is  a  well  settled  principle  that  a  creditor  has  no  enforcible  claim  on 
the  capacity  or  personal  service  of  an  insolvent  debtor  and  the  law  will 
permit  him  to  appropriate  the  products  of  his  industry  and  skill  to  the 

maintenance   of   his   family 101 

Same. 

But  as  indulgent  as  the  law  is,  it  will  not  permit  a  debtor,  after  acquir- 
ing property  by  his  skill,  industry  or  credit,  to  secure  to  himself  an  estate 
by  making  his  family  the  depository  of  the  title  for  the  purpose  of  defeat- 
ing his  creditors 101 
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Stipulation  for,  in  Deed— Failure  to  Perform  Reqairements—Rerersion. 

The  failure  of  vendees  in  a  deed  to  provide  sufficient  maintenance  for 
their  relations,  as  a  condition  precedent,  stipulated  in  the  deed,  and  their 
removal  to  another  state  and  remaining  away  for  several  years,  is  held 
sufficient  to  entitle  the  grantors  to  a  reversion  oi  the  title  to  them 374 

Divorce — ^Pendente  Lite  Allowance  for  Maintenance. 

An  order  of  court  for  a  payment  of  $300  to  the  wife  for  her  maintenance 
in  an  action  for  a  divorce,  a  vinculo,  held  not  to  be  excessive,  but  necessary 
and  proper  by  the  action  of  the  plaintiff  in  pro.^ecuting  his  suit 533 

MANDATE. 
Mandate  of  Appellate  Court— Duty  of  Judge  of  Lower  Court  to  Obey. 

It  is  not  discretionary  with  a  judge  of  the  lower  court  to  enter  the  man- 
date of  the  Court  of  Appeals.  When  such  a  mandate,  accompanied  with  a 
motion  for  judgment,  is  presented,  same  must  be  entered,  and  final  judg- 
ment given 240 

Supplemental    Pleadings— Mandate    of    Appellate    Court — Relief    from,    on 
Grounds  Kot  Litigated— ^Judgment. 

After  the  mandate  of  the  Appellate  Court  shall  have  been  entered  and 
final  judgment  rendered  by  the  trial  judge  in  the  court  below,  said  judg- 
ment may  be  stayed  by  supplementary  pleadings  if  the  grounds  for  relief 
show  in  the  allegations,  matters  not  litigated.  But  the  court  cannot  allow 
such  proceedings  to  be  begun  before  the  mandate  shall  be  entered  or  ac- 
cept such  pleadings  in  lieu  thereof 240 

MARRIED  WOMEN.      ' 
Second  Marriage — ^Effect  of  Dower. 

A  wife's  dowerable  interest  in  her  husband's  land  ceases  upon  her  second 

marriage 385 

A  married  woman  is  not  bound  by  her  verbal  contract  to  relinquish  her 
dower,  but  has  a  right  to  abandon  it, — ^vol.  1,  97. 

Sale  of  Land — Long  Acquiescence. 

Where  there  has  been  a  long  acquiescence  in  the  sale  of  land  by  married 
women,  who  still  survive,  and  the  heirs  of  the  deceased  one  are  willing  that 
the  sale  should  be  confirmed,  and  as  a  good  title  can  be  decreed,  it  is  more 
equitable  to  sustain  the  sales  than  to  set  them  asiae 49 

A  married  woman  will  be  protected  to  the  amount  which  she  has  bona 
fidely  paid  out  of  her  own  estate  on  land  purchased  by  her  husband, — 
vol.  1,  449. 

The  mere  surrender  of  a  deed  does  not  divest  a  married  woman  of  her 
title  to  land, — vol.  1,  546. 
WiUs. 

Mrs.  Anderson  being  a  married  woman  could  make  no  will  except  in 
pursuance  of  a  power  and  her  father's  will  devising  to  her  the  land  in 

contest  did  not  give  this 193 

Limitation. 

The  statute  of  limitations   does   not  begin  to   run  against   a   married 

woman  until  she  becomes  discovert 377 

Right  to  Sell  Property  When  of  Age. 

A  married  woman  of  twenty-one  years  of  age  or  older,  has  the  right  to 
sell  her  interest  in  property  descending  to  her,  without  a  decree  of 
court 335 

MEMORANDA. 
Decedent's  Estate — Memorandum  Book — Evidence. 

A  memorandum  book  kept  by  the  intestate  as  to  advancements  is  com- 
petent evidence 131 
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MEAStJRE  OF  DAMAGES. 
Sale  of  Personal  Property — Stock  in  a  Petrolium  Company. 

The  measure  of  damages  for  failure  to  pay  for  subscription  to  stock  is 
not  its  par,  but  its  cash  value  on  the  day  to  be  paid 629 

MENTAL   INCAPACITY. 

Conveyance,  without  consideration,  leaving  one  homeless,  shows  mental 
incapacity, — ^vol.   1,  98. 
Willsh— Antipathy  Toward  Children— Mental  Delusion— Verdict— Judgment. 

The  antipathy  which  the  deceased  indulged  toward  his  children,  without 
cause,  and  out  of  which  he  could  not  be  reasoned,  indicates  mental  delusion, 
which  resulted  in  the  production  of  the  document  now  sought  to  be  estab- 
lished as  his  will  and  if  this  conclusion  was  more  doubtful  than  it  is,  it 
might  be  made  preponderant  by  the  verdict  of  a  jury  of  neighbors,  con- 
firmed by  a  judgment  of  the  circuit  court 150 

Redemption— Physical  Restraint— Mental  Disability— Excuse  for  Non-Tender. 

Physical  restraint  and  mental  disability  is  an  equitable  excuse  for  not 
making  a  precise  tender  for  redemption  and  a  court  oi  equity  will  require 
one  to  surrender  this  advantage  and  accept  the  amount  to  which  he  is 
legally  entitled 73 

TVrnJTARY   ORDERS. 
An  order  for  confiscation  of  property  must  be  produced  as  a  defense,  if 
sought  to  be  available  as  justification, — vol.  1,  177. 

MINES  AND  ]VflNING. 
Fixtures— Contract  of  Conversion — ^Property  Becoming  Part  of  the  Freehold. 
Under  the  law  of  fixtures,  it  is  held  that  the  placing  on  the  premises  by 
the  lessee  of  impliments  for  the  purpose  of  operating  mines  thereon,  under 
the  contract  of  lease,  would  not  give  the  owner  of  the  freehold  a  claim  to 
the  fixtures,  when  they  can  be  removed  without  causing  material  .injury  to 
the  estate.    They  remain  the  unquestionable  property  of  the  lessee 279 

MINORS. 

As  to  amount  set  apart  by  insolvent  parent  for  education  of  children, 
when  can  be  attached  by  creditors, — ^vol.  1,  639. 

The  appearance  of  a  minor  defendant  cannot  be  entered  by  attorney, — 
vol.   1,  520. 

A  next  friend  cannot  defend  for  minor  children;  none  but  a  guardian 
can  do  this, — ^vol.  1,  444. 

Failure  to  Appoint  Guardian. 

It  is  reversible  error  to  render  a  judgment  against  a  minor  without  hav- 
ing a  guardian  appointed  to  defend  for  him 264 

Minor's  Contract,  Enforcible  When— Evidence. 

The  purchase  of  a  horse  by  a  minor  to  operate  a  farm  upon  which  he  was 
living  as  the  head  of  a  family,  and  from  the  use  of  which  a  support  for 
himself  and  family  was  obtained;  and  the  jury  believed  that  the  purchase 
by  the  minor  of  the  horse  was  necessary  for  the  minor's  use,  though  while 
he  could  not  bind  himself  by  the  execution  of  a  note  therefor,  the  law  will 
bind  him  to  pay  the  reasonable  value  of  tHe  hoFse;  and  what  he  promised 
to  pay  for  the  horse,  will  be  competent  evidence  conducing  to  show  its 
value 264 

Coyenant»— Bond  to  Commonwealth  for  Benefit  of  Minor  Heirs — Sales. 

The  entering  into  a  covenant  to  the  Commonwealth,  by  a  guardian  desir- 
ing the  sale  of  property  belonging  to  minors,  with  security  stipulating  for 
the  benefit  of  the  infant  heirs,  a  faithful  performance  of  his  duties  as 
guardian,  and  thfiat  he  would  perform  the  orders  of  the  court,  is  essentially 
and  lawfully  in  every  legal  sense,  a  bond  to  such  minor  heirs  and  wards 
separately  and  collectively 335 

49 
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MINORS— Continued. 
Purchase  of  Personal  Property  by  Wards  Credited  to  Account  of  Guardian. 
Where  minors,  purchase  at  a  judicial  sale,  personal  property,  of  the 
estate  of  which  they  are  heirs  and  take  possession  of  and  use  the  same, 
continually,  their  guardian  should  be  credited  against  an  estate  under  his 
control  with  the  amount  bid  by  the  wards.  Or  upon  an  adjustment  of  ac- 
counts said  property  should  be  turned  into  the  hands  of  the  guardian. .  .490 

MISCONDUCT. 
New  Trial— Misconduct  of  Jury— Evidence. 

Jurors  are  not  permitted  to  testify  as  to  any  misconduct  of  themselves, 
or  their  fellow- jurors,  or  as  to  what  influenced  them  in  making  up  their 
verdict.    It  is  against  the  policy  of  the  law  to  allow  such  evidence 236 

MISDEMEANOR. 

An  appeal  from  a  prosecution  forj  must  be  lodged  in  the  ofBxse  of  derk 
of  Court  of  Appeals  within  60  days  after  judgment,— vol.  1,  445. 

Error  to  render  judgment  on,  greater  than  fine  imposed  and  cost  of 
court,— vol.  1,  423. 

Court  may  order  moneys  deposited  for  bail,  to  be  applied^  to  the  payment 
of  such  fine  and  costs, — ^Ib. 

MISJOINDER. 
Misjoinder  of  Causes— Pleading— Non-Suit. 

Though  two  distinct  causes  of  action  are  shown  by  a  petition,  one  on 
contract  and  another  on  tort,  such  a  misjoinder  cannot  be  taken  advantage 
of  by  objection  thereto  in  the  answer  of  defendant.  To  be  available  as  an 
objection,  motion  to  strike  out  either  contract  or  tort  must  be  made,  and 
this  being  the  statutory  mode  for  excepting  to  the  misjoinder,  which,  having 
been  waived  by  non -exception  in  the  prescribed  mode,  would  be  no  ground 
for  non-suit  ordered  by  the  court 174 

MISNOMER. 
Where  parties  litigate  a  question  raised  by  a  document  mis-styled  "Re- 
ply,'' found  in  the  papers,  it  is  a  part  of  the  record,  though  not  marked 
filed,— vol.  1,  536. 
Deposition— Notice. 

A  notice  to  take  depositions  was  in  the  name  of  Greene,  appellee,  and 
in  the  caption,  it  stated  that  they  are  to  be  used  in  the  case  of  Green 
assignee  of  Shepperd..  Held,  that  it  was  not  insufficient  to  authorize  the 
court  to  exclude  the  depositions 154 

MISPRISION. 
Rendering  judgment  before  cause  stood  for  trial,  on  account  of  terms 
of  court  chieinged  by  law,  is  a  clerical  misprision, — vol.  1,  69. 
Judgment  and  Final  Orders  Corrected. 

Sec.  679  C.  C,  which  authorizes  the  court,  at  r,  subsequent  term,  to 
correct  its  misprision,  applies  to  judgments  or  final  orders 465 

Judgment. 

A  clerical  misprision  is  no  cause  for  reversal  until  a  motion  to  correct 

has  been  made  in  the  lower  court  and  over-ruled 177 

Clerical  Misprision — Objection — ^Judgment 

A  judgment  will  not  be  reversed  for  a  clerical  misprision,  until  the 
objection  has   been  presented  and  acted  on   by  the   court  rendering  the 

judgment 217 

Clerical  Misprision— How  Corrected— Jurisdiction. 

The  alegations  in  a  petition  sning  for  the  recovery  of  a  debt  of  some 
$2,056.00,  showed  only  an  obligation  for  one-half  that  sum,  yet  the  prayer 
asked  for  a  judgment  for  the  whole  amount,  and  a  verdict  was  rendered 
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MISPRISION— Continued, 
aoordingly.     Held,  to  be  a  clerical  misprision,  which  could  only  be  cor- 
rected on  a  motion  in  the  lower  court  and  until  acted  on  by  it,  the  Appellate 
Ck>urt   has  no  jurisdiction 182 

MISTAKES. 

Money  paid  by   one   party   to  another  under  a   mutual   mistake,   held 
,    to  be  without  consideration, — ^vol.  1,  589. 

Where  draftsman  makes  mistake  in  reducing  contract  to  writing,  for  pur- 
chase of  land, — ^vol.  1,  628. 

Where  execution  of  writing  is  admitted  and  deft,  relies  on  a  mistake, 
allegation  of  answer,  stood  controverted,  and  the  afi&rmanoe  was  on  deft, — 
vol.  1,  368. 
Acocunts,  Mistakes  Corrected  by  Court  of  Equity. 

A  clause  in  a  memorandum  obligation,  made  in  settlement  of  accounts 
between  parties  of  "due,  etc.,  if  there  is  no  mistake"  would  secure  no 
right  to  either  party  which  a  court  of  equity  would  not  correct,  if  either 
of  the  parties  could  show  there  was  a  mistake  in  the  settlement  pre- 
judicial to  the  one  complainmg  in  tho  absence  of  the  words  quoted 264 

Contracts— Writing  Evidencing— I'resamption— Burden  of  Proof. 

The  presumption  of  both  law  and  facts  are  that  tha  written  memorial 
contains  all  the  covenants  of  thv.  parties  and  he  that  asserts  it  does  not, 
(but  that  some  were  left  out  cy  mistake  or  oversight),  must  bear  the 

burden   of   proof 30 

Deeds — ^Uistake  in  Drafting — Intention  of  Donor. 

A  f  .ther  intending  to  divide  all  hi^  landc  to  his  children,  instructed 
his  draftsman,  to  make  out  deeds  to  each  of  hit  daughters.  Only  one 
of  the  deeds  was  read  over  to  him  before  signing  aU.  Afterwards  it 
was  discovered  that  one  of  the  deeds  was  made  to  the  husband  of  one  of 
the  daughters  and  this  only  shortly  before  her  death.  The  property  was 
recognized  by  the  husband,  as  belonging  to  his  wife,  dunng  her  life: 
Held  to  be  such  a  mistake  as  will  authorize  the  court  to  cancel  the  deed 

to  the  husband 511 

Husband  and    Wife — ^Lands   Purchased  by    Wife — Erroneous   Conveyance  to 

Husband. 

A  deed  from  husband  to  wife,  though  technically  invalid,  is  held  good, 
where  it  is  shown  that  the  land  embraced  therein  was  paid  for  by  the 
wife  out  of  her  patrimony  and  the  deed  made  to  the  husband  through 

mistake 488 

Land— Partition— Agreed  Time— Long  Acquiescence. 

Where  the  owners  of  land  agree  upon  a  partition  line  and  each  occupy 
their  respective  parcels  up  to  that  line  for  a  long  time  by  themselves 
and  vendees,  a  court  of  equity  will  not  disturb  it,  although  there  might 

have  been  a  mistake  in  the  written  evidence  of  the  partition 29 

Costs — ^Plaintiff  Entitled  to  His  Costs  When  Petition  Corrects  Errors. 

Where,  in  a  petition  by  the  plaintiff,  he  succeeds  in  correcting  mistakes 
charged  therein,  he  is  entitled  to  recover  his  costs,  though  the  petition 
may  not  be  sustained  and  relief  granted  as  prayed  for 243 

MORTGAGES. 

As  to  mortgage,  contemporaneous  to  becoming  debtor  of  mortgagee  and 
therefore  not  assailable  by  creditors, — vol.  1,  61. 

Where  not  made  in  contemplation  of  insolvency  and  without  design  to 
prefer  creditor,  does  not  come  within  the  provisions  of  acts,  1866, — ^vol. 
1,  13. 

It  being  the  duty  of  a  purchaser  pf  property,  burdened  with  a  mortgage, 
to  apply  his  deferred  payments  to  its  extinguishment,  and  therefore  not 
entitled  to  consequential  damages  by  reason  of  foreclosure, — vol.   1,  472. 

Were  all  the  stock  of  goods,  on  which  a  mortgage  was  given,  was  sold, 
the  lien  thus  created,  was  lost, — ^vol.  1,  259. 

Sale,  mortgage  or  lien  to  secure  one   creditor,  to  exclusion  of  others, 
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MORTGAGES— Continued, 
held  to  inure  to  benefit  of  all, — vol.  1,  50. 

To  constitute  a  mortgage,  right  of  property  must  be  changed,  and  title 
vested  in  grantee  or  vendee, — ^vol.  1,  348. 

Recording  of  trust  deed,  conveying  life  estate,  is  constructive  notice 
to  remaindermen, — ^vol.  1,  443. 

A  mortgage  of  "all  my  personal  property  consisting  of  all  the  stock  of 
horses,  cattle,  sheep  and  hogs,"  and  "all  farming  utensils  of  every  kind 
and  description,  etc,  not  exempt,"  held  to  cover  only  the  property  mentioned 
by  the  wording  of  instrument, — ^vol.  1,  611. 

Same, — "all  the  property,  consisting  of"  held  to  limit  and  define  the 
kind  of  personalty  thereafter  conveyed, — vol.  1,  611. 

Where  sale  of  trust  property  necessary  to  pay  the  debts  trustee  has  right 
to  determine  what  description  of  property  shall  be  sold, — ^vol.  1,  139. 

Same, — ^trustee  could,  without  aia  of  chancellor,  pass  title  to  land, — 
vol.  1,  139. 

Deed  of  assignment  sufi^cient,  though  trust  deed  neither  acknowledged 
nor  recorded, — ^vol.  1,  55o. 

Failure  of  Mortgagee  to  Assert  Mortgage. 

The  failure  of  a  mortgagee  to  assert  his  claim  for  many  years,  while 
the  property  it  still  in  the  hands  of  his  principal  who  thereby  could 
use  same  for  the  purpose  of  inducing  others  to  become  his  surety,  or  to 
disclose  his  lien  when  the  property  is  being  u.^'^'^roa  of,  are  cogent  cir- 
cumstances against  the  justness  of  his  claim 517 

Deed  of  Gift— Infant's  Contracts  Void— Fraudulent  Conveyance. 

On  the  16th  day  of  May,  1866  Mary  Price  made  a  voluntary  deed  of 
gift  to  her  infant  daughter,  Florida  Price,  of  various  articles  of  house- 
hold furniture  and  the  deed  was  duly  recorded.  Afterwards,  the  mother 
and  daughter  executed  their  joint  note  with  a  mortgage  on  the  furniture 
to  secure  its  payment:  Held,  that  as  the  record  discloses  no  evidence 
of  actual  fraud  in  the  execution  of  the  deed  of  gift,  and  as  it  was  made 
before  the  debt  of  appellee  existed,  it  therefore  operated  to  vest  the 
title  to  the  property  in  the  infant  and  she  had  a  right  to  avoid  the  note 
and  mortgage  on  the  grounds  of  her  infancy 316 

Fraudulent  Transfer. 

Facts  as  to  dismissal  of  a  suit  to  foreclose  a  mortgage,  and  a  receipt 
given  in  full  liquidation  by  acceptance  of  rent  notes  by  mortgagor, 
held  sujQficient  to  declare  fraudulent  a  subsequent  assignment  of  said  mort- 
gage, and  denial  of  genuineness  of  the  receipt 604 

Pleading— Petition — Mortgage  Exhibits— Rule  to  File— New  Trials. 

When  a  petition  discloses  the  existence  of  a  mortgage  and  proposes  to 
file  it,  it  is  in  the  power  of  the  defendant  to  compel  the  plaintiff  to  do 
so,  but  if  he  fails  to  exercise  this  right,  or  to  interpose  any  other  objection 
to  the  judgment  in  the  circuit  court,  the  irregularity  is  not  a  cause  for 
reversal 81 

Sale  of  Property  with  Actual  Notice. 

A  mortgagee  who  knowingly  permits  and  sanctions  the  sale  of  lands 
embraced  in  his  mortgage,  and  allowed  the  purchaser  to  occupy  same 
adversely  to  his  claim  for  a  period  of  years  before  he  discloses  his 
claim,  is  debarred  from  asserting  his  claim  under  the  mortgage,  against 
the  purchasers  of  the  property 517 

Lien — ^Exchange  of  Mortgage  Notes — Substitutions. 

Though  the  exchange  of  mortgage  notes  given  for  the  purchase  price 
of  real  property,  for  those  of  a  stranger  and  unsecured,  might  prima  facie 
imply  a  waiver  of  the  lien,  but  if  this  be  done  for  the  accomodation  of  the 
mortgagor,  who  was  about  to  remove  to  another  state,  it  would  be  a  mere 
substitution,  and  would  not  -extinguish  the  lien 359 
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MOTIONS. 
Motion  to  Dismiss  Appeal— Appeal  and  Error— Waiver. 

Pending  action  on  a  motion  to  dismiBS  an  appeal,  the  filing  of  a  brief 
by  appellee  on  the  merits  of  the  case  does  not  constitute  a  waiver  of 
the  motion;  the  filing  of  the  brief  and  motion  to  dismiss  were  simultaneous 

and  intended  to  operate  alternately 63 

Judgment— Rendered  at  Same  Term  of  Confession— Motion  to  Set  Aside. 

If  a  final  judgment  be  rendered  at  the  same  term  upon  a  confession 
on  motion  the  court  shoud  set  it  aside,  and  a  refusal  to  do  so  is  reyersable 
error;  but  not  eromeous  on  a  non-order  of  confession  when  the  final 
judgment  was  not  rendered  until  the  succeeding  term,  and  when  no 
defense  was  presented 466 

Motion  made  to  set  aside  judgment  two  months  after  term,  comes  to 
late,— vol.  1,  68. 
Appeal  and  Error— New  Trial— Requirements  in  Motion  for. 

The  provisions  in  Sec.  372  G.  C,  as  to  applications  for  a  new  trial 
by  motion  etc.,  requires  all  errors,  which  the  party  complaining,  deems 
to  have  been  committed  jprejudicial  to  him  in  the  progress  of  the  trial, 
must  be  presented  in  writing  as  grounds  for  a  new  trial,  in  order  to 
direct  the  attention  of  the  AppelSite  Court  to  the  alleged  errors,  for 
correction.  The  mere  objection  to  the  introduction  of  testimony  during  the 
trial,  is  not  sufficient 451 

A  motion  for  a  new  trial  suspends  judgment, — ^vol.  1,  36. 
Motion  for  a  New  Trial — ^Reasons  Therefor. 

A  motion  for  a  new  trial  was  made  within  the  time  prescribed  by 
law  but  no  reasons  therefore  were  filed:  Held,  that  merely  handing  the 
grounds  for  a  new  trial  to  the  derk  is  not  sufficient;  an  order  must  be 
made  showing  they  were  filed  under  the  authority  of  the  court 457 

MUTUAL  PROMISES. 

Do  not  have  to  be  in  writing  in  order  to  make  them  obligatory  on 
parties,— vol.  1,  172. 

Same, — it  is  sufficient  if  the  promisee  parts  with  property,  or  suffers 
some  loss  or  prejudice, — lb. 

NAVIGATION. 

Navigation — Obstruction  in  River — ^Damage  to  Water-craft — ^Instructions. 

"hi  a  suit  to  recover  for  damages  to  a  fiat  boat  caused  by  the  temporary 

erection   of   a   dam   across    the   river,   question   as    to   whether   plaintiffs 

were  at  fault  or  that  the  damage  alone  was  caused  by  said  obstruction, 

was  held,  properly  submitted  to  the  jury 478 

NEGLIGENCE. 

Where   express   company   has   reasonable   time   to   deliver,   or   offer   to 
deliver  goods,  held  liable  for  loss  of  same  through  robbery, — 1,  295. 
Bills  and  Notes— Contract  for  Payment  in  Lumber. 

A  contract  for  delivery  at  a  given  point,  of  personal  property,  in 
settlement  of  notes,  though  the  property  be  not  accepted,  the  debtor 
is   entitled   to   recover   against   the    creditor   the    value   of    such    of   the 

property  as  was  lost  by  reason  of  the  creditors  negligence 476 

Personal  Injury — Careless  Driving  on  Streets — ^Infants. 

P.  Roberts  while  driving  rapidly  through  the  streets  of  Louisville, 
ran  over,  and  materially  injured  a  child  of  some  four  years  of  age.  The 
accident  occurred  at  the  curbing,  where  the  child  was  seen  to  be  trying  to 
get  up,  when  the  buggy  of  Roberts  ran  over  it.  His  attention  was  called 
to  the  child  being  ahead  of  him  and  in  the  street,  but  did  not  slow  up 
or  turn  his  horse  so  as  to  avoid  the  wheels  of  the  buggy  running  up 
against  the  curbing,  at  the  point  where  the  child  was  seen  to  be  clamoring 
up:  Held  to  be  contributory  negligence  by  Roberts,  and  liable  for  per- 
sonal damages  sustained  by  the  infant 272 
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NEWLY  DISC50VERED  EVIDENCE. 
NewTxiaL 

Newly  diflooyered  eyidenoe  to  constitute  grounds  for  a  new  trial,  must 
be  such  as  was  not  within  the  knowledge  of  a  defendant  at  the  trial  in 
the  court  below.  And  the  affidavits  must  show  oondusively  that  the  de- 
fendant did  not  know  of  the  existence  of  the  newly  discovered  evidence 
at  the  time  of  the  trial  and  that  it  would  have  been  impossible  for  him 

to  have  used  same 242 

New  Trial— Newly  Discovered  Testimony— Affidavits. 

On  an  application  for  a  new  trial,  based  on  the  grounds  of  newly  dis- 
covered evidence,  where  not  sustained  by  the  affidavits  of  others  than  the 
appellant,  the  court  is  not  authorized  to  grant  a  new  trial  on  that  ground 
alone 95 

New  TiiaL 

Newly  discovered  evidence,  disclosed  after  a  trial,  relating  to  matters 
which  were  contested  on  the  trial  and  as  to  which  several  witnesses  were 

examined,  held,  not  sufficient  to  authorize  a  new  trial 458 

New  Trial— Effect  to  Mitigate  the  Offence. 

Alleged  newly  discovered  evidence,  though  showing  no  semblance  of 
justification  for  slanderous  words,  where  its  doubtful  tendency  might 
serve  to  slightly  mitigate  the  amount  recoverable,  will  authorize  a  new 
trial,  and  no  wrong  be  done  the  appellees 566 

Bill  of  Review. 

In  the  absence  of  an  allegation  in  a  bill  of  review,  that  evidence,  offered 
to  sustain  same,  might  not,  by  ordinary  diligence,  have  been  discovered 
in  time  to  have  been  used  on  the  first  hearing,  it  is  not  error  to  dis- 
miss the   proceedings 548 

NEW  TRIAL. 

New  trial  will  be  granted,  where,  from  a  preponderance  of  the  evidence, 
it  is  shown  that  verdict  was  palpably  erroneous  in  matters  ex  contractu, — 
vol.  1,  607. 

Where  evidence  conflicting,  new  trial  will  not  be  awarded, — ^vol.  1, 
367-227. 

Failure  of  counsel  to  put  in  defense,  where  not  shown  that  appellants 
were  unavoidably  prevented  from  making  defense,  will  not  warrant 
reveraal,— vol.  1,  90-68. 

Breaking  of  an  agreemnt  by  plaintiff,  or  other  cause  of  surprise  to 
defendant,  which  he  could  not  by  ordinary  prudence  have  avoided  or  dis- 
covered, grounds  for  new  trial, — ^voL  1,  619. 

Motion  made  for  new  trial,  two  months  after  judgment  rendered,  chan- 
cellor has  no  power  to  re-open, — vol.  1,  68. 

An  appeal  from  errors  committed  in  refusing  to  allow  counsel  to  com- 
ment on  answers  of  defendant,  must  be  embraced  in  written  application  for 
new  trial, — vol.  1,  620. 

In  equity  suit,  petition  for  new  trial  must  bring  case  within  Sec  579, 
C.  C,  of  practice,— vol.  1,  80. 
Affidavit  Must  Show  Good  Defense— Unavoidable  Absence. 

To  entitle  an  appellant  to  a  new  trial,  it  is  not  sufficient  to  show  that 
he  had  a  good  excuse  for  being  absent  from  court;  but  he  must  show 
a  good  defense  to  the  action  by  setting  forth  that  defense  to  enable  the 
court  to  judge  of  its  efficiency,  and  that  he  had  made  the  necessary 
preparations  or  efforts  to  be  ready  to  try  the  case,  and  that  he  was 
prevented  from  making  his  defense  by  his  absence,  which  was  unavoid- 
able  307 

Exception. 

If  no  exceptions  are  taken  at  the  time,  to  the  ruling  of  tha  court 
below  in  granting  a  new  trial,  if  any  error  is  committed  the  same  must 

be  regarded  as  waived.   181 

Violation  or  Right  Instmction  by  Jury. 

Though  there  be  no  substantial  error  in  giving  or  refusing  instructions. 
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a   verdict    inconsistent    with   a   proper   instruction    given,    will    authorize 
the  granting  of  a  new  trial 622 

Misconduct  of  Jury— Evidence. 
Jurors  are  not  permitted  to  testify  as  to  any  misconduct  of  themselves, 
or  their  fellow-jurors,  nor  as  to  what  influenced  them  in  making  up  their 
verdict.    It  is  against  the  policy  of  the  law  to  allow  such  evidence 236 

A  new  trial  should  be  granted  where  the  verdict  greatly  exceeds  the 

amount  justly  recoverable 100  . 

Newly  Dicovered  Evidence — ^Effect  to  Mitigate  the  Offence. 

Alleged  newly  discovered  evidence,  though  showing  no  semblance  of 
justification  for  slanderous  words,  where  its  doubtful  tendency  might 
serve  to  slightly  mitigate  the  amount  recoverable,  will  authorize  a  new 

trial,  and  no  wrong  be  done  the  appellees 566 

Newly  Discovered  Evidence. 

Newly  discovered  evidence  to  constitute  grounds  for  a  new  trial,  must 
be  such  as  was  not  within  the  knowledge  of  a  defendant  at  the  trial  in 
the  court  below.  And  the  affidavits  must  show  conclusively  that  the 
defendant  did  not  know  of  the  existence  of  the  newly  discovered  evidence 
at  the  time  of  the  trial  and  that  it  would  have  been  impossible  for  him 

to  have  used  same 242 

Newly  Discovered  Testimony— AflMavits. 

On  application  for  a  new  trial,  based  on  the  grounds  of  newly  dis- 
covered evidence,  where  not  sustained  by  the  affidavits  of  others  than  the 
appellant,  the  oourt  is  not  authorized  to  grant  a  new  trial  on  that  ground 

alone 95 

Pleading — Newly  Discovered  Evidence. 

After  the  adjournment  of  the  court,  whether  upon  petition  or  other- 
wise, it  has  no  power  to  alter,  change,  or  set  aside  any  order  or  judg- 
ment made  or  entered  by  it  while  sitting  as  a  court,  but  upon  discovery 
of  grounds  for  a  new  trial,  after  the  term  at  which  the  judgment  was 
rendered,  an  application  may  be  made  to  the  court  by  petition  for  a  new 

trial,  as  provided  by  section  373,  C.  C 54 

Newly  Discovered  Evidence. 

Newly  Discovered  evidence,  disclosed  after  a  trial,  relating  to  matters 
which  were  contested  on  the  trial  and  as  to  which  several  witnesses  were 
examined,  held,  not  sufficient  to  authorize  a  new  trial 458 

Newly  discovered  evidence  of  cumulative  nature,  which  could  have  been 
discovered  by  ordinary  diligence,  not  grounds  for  new  trial, — vol.  1,  250. 

Parol  newly  discovered  evidence,  as  to  the  only  point  litigated, — ^vol. 
1,  616. 

New  trial  not  awarded,  where  evidence  conflicting,  and  proper  instruc- 
tions given,— vol.  1,  479-211-227. 

Nor  as  to  a  mere  preponderance  of  evidence, — ^vol.  1,  332. 

But  where  preponderance  is  decidedly  against  verdict  it  should  be  set 
aside,— vol.  1,  79-397. 
Verdict  not  Sttstained  by  the  Evidence. 

On  the  issues  formed  there  was  a  contrariety  of  evidence  before  the 
jury,  which  it  was  their  peculiar  province  to  weigh.  On  weU  settled  prin- 
ciple of  practice,  the  court  should  not  have  granted  a  new  trial  on  the 
grounds  that  the  jury  had  erred,  unless  the  verdict  was  clearly  against 
the  evidence 276-458 

New  trial  not  awarded  because  verdict  against  weight  of  evidence, — 
vol.  1,  257,  unless  it  be  clearly  so, — 583. 

The  refusal  of  the  trial  court  to  grant  a  new  trial  on  the  ground  that 
the  verdict  of  the  jury  was  not  sustained  by  the  evidence,  is  not  subject 
to  revision  by  the  Appellate  Court.  By  Sec.  849,  Crim.  Code,  "an 
error  in  granting  or  reding  a  new  trial"  is  not  one  which  is  sufficient 
to  reverse  a  ju^;ment 200 

Matters  tending  strongly  to  disprove  the  cause  of  action,  and  which 
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znight   have   influenoed  verdict  upon   application,   by   proper   affidavit   on 
discovery  of  evidence,  held  grounds  for  new  trial,— vol  1,  189. 
Testimony  of  Absent  Witnessesi 

Where  an  affidavit  of  defendant  for  a  continuance  manifests  due  dili- 
gence in  preparing  for  the  defense,  and  shows  that  the  testimony  of  his 
absent  witnesses  would  be  material  for  establishing  his  lien  and  the 
extent  of  it,  a  motion  for  a  continuance  should  be  sustained  and  where 
over-ruled,  a  new  trial  will  be  awarded  by  the  Appellate  Ck)urt 141 

A  petition  for  new  trial,  that  the  defendant  had  prepared  defense  by 
summoning  witness  by  whom  he  could  have  established  defense,  without 
averment  that  the  defense  would  have  been  established,  not  sood, — ^vol. 
1,  637. 

NON-RESIDBNCB. 
Jttdgmoit— Appeal— Affirmance. 

A  judgment  against  a  non-resident,  constructively  summoned,  can  not 
be  affirmed  unless  by  appeal 88 

Attachment— Want  of  Authority  to  Enter  Appearance  by  Attorney— How 

Made  Known. 

It  will  not  be  judicially  presumed  that  an  attorney  had  no  authority 
to  enter  an  appearance  for  a  defendant,  but  if  he  should  do  so  without 
such  authority  the  whole  judgment  would  be  void;  this  can  only  be 
shown  by  a  direct  proceeding  for  that  purpose 161 

Attorney  must  be  appointed  for  nOn-resident,  constructively  summoned 
sixty  days  before  judgment  can  be  rendered, — vol.   1,  337. 

And  plaintiff  must  execute  bond  as  provided  by  Civil  Code, — voL  1,  488. 

Error  to  take  petition  against  non-resident  for  confessed,  without  ai^>ear- 
ance,  though  attorney  appointed, — ^vol.   1,  454. 
Judgment  Against  a  Non-resident^Pleadings— Essentials  of  Petition. 

As  a  petition,  against  a  non-resident,  averring  a  readiness  to  convey 
lands  sold  to  defendant,  stands  traversed,  it  is  essential  to  recovery, 
that  the  plaintiff  show  he  possesses  an  unencumberea  legal  title,  and  a 
tender  of  such  a  deed  made  in  court 029 

NEXT  FRIEND. 
A  next  friend  cannot  defend  for  minors, — ^vol.  1,  444. 

NON  SUIT. 
Misjoinder  of  Causes— Pleading. 

Though  two  distinct  causes  of  action  are  shown  by  a  petition,  one  on 
contract  and  another  on  tort,  such  a  misjoinder  cannot  be  taken  advan- 
tage of  by  objection  thereto  in  the  answer  of  defendant.  To  be  avail- 
able as  an  objection,  motion  to  strike  out  either  contract  or  tort  must 
be  made,  and  this  being  the  statutory  mode  for  excepting  to  the  misjoinder, 
which,  having  been  waived  by  non-exception  in  the  prescribed  mode, 
would  be  no  ground  for  non-suit  ordered  by  the  court 174 

NOTICE. 

Surety  not  required  to  give  notice  to  payee  in  note,  of  his  relations 
to  obligor,  before  he  can  avail  himself  of  statute  of  limitations, — voL 
1,  641. 

Attachment  will  not  be  sustained  where  attaching  creditor  had  actual 
notice  of  assignment  before  suing  out  attachment, — ^vol.  1,  533. 

Reservation  of  legal  title  in  bond,  with  covenant  of  warranty,  is  notice 
and  binding  on  subsequent  purchasers  as  privies, — ^vol.   1,  186. 

A  statement  in  a  deed  "that  the  land  herein  conveyed  is  the  same 
property  given  to  my  daughter,"  is  notice  to  subsequent  purchasers 
from  her  husband, — vol.  1,  648. 

A  party  defendant,  prestimed  to  be  in  court  has  'constructive  notice 
of  an  amended  petition, — ^vol.  1,  899. 
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Agency— Notice. 

Strangers  or  other  persons   delivering  goods   for  transportation   to   R. 
R.  Co.,  not  bound  to  enquire  whether  person  found  at  depot,  is  authorized 
to  accept  such  goods, — ^vol.  1,  133. 
Adverse  Posseesion — ^Registration  of  Deed — Limitation. 

Where  lapse  of  time  and  the  statute  of  limitations  are  relied  on  as  a 
bar  to  an  action  to  recover  possession  of  land  the  plaintiff  will  be  presumed 
to  have  notice  of  the  adverse  holding  from  the  time  of  the  registration  of 

the  deed 673 

Open  and  adverse  holding  after  lease  expires,  authorizes  prestimption  of 
notice  to  landlord, — ^voL  1,  404. 
Notice  of  Meeting  of  Piocesaioner — ^Appearance. 

The  appearance  and  entering  of  objections  to  some  of  the  acts  of  the 
processioners,  is  held  to  waive  formal  notice  of  the  time  and  place  of 

their  meeting 209 

Fraud— Trust. 
A  party  purchasing  lands  with  actual  or  constructive  notice  of  a  trust 
existing  in  his  vendor,  though  not  of  record,  acquires  no  right   beyond 
that  held  by   such  vendor,  and  any  attempt  to  pass  an   unincumbered 

title  with  such  notice,  would  be  fraudulent 359 

Divorce — ^Application  for  Allowance. 

Notice  of  an  application  for  maintenance  is  not  required,  where  there 
is  a  personal  service  of  the  summons .' 332 

Deposition — ^Misnomer. 

A  notice  to  take  depositions  was  in  the  name  of  Greene,  appellee,  and 
in  the  caption,  it  stated  that  they  are  to  be  used  in  the  case  of  Green 
assignee  of  Sheppard.  Held^  that  it  was  not  sufficient  to  authorize  the 
court  to  exclude  the  depositions 164 

Ejectment— Notice  to  Tenant— Hostile  Possession- Landlord  and  Tenant. 

In  an  action  of  ejectment,  where  a  tenant,  repudiating  his  lease  and 
claiming  title  to  the  land,  changed  the  possession  from  a  friendly  to 
«  hostUe  holding,  it  is  not  necessary  for  the  owner  to  give  notice  to 

vacate  the  premises 552 

Letters. 

For  the  writer  of  a  letter  of  introduction  thereby  to  be  bound,  it  is  neces- 
sary that  he  be  notified  that  he  would  be  held  for  any  loss  occasioned.  .  .568 
Levy — Sufficient  Notice  to  Execution  Debtor. 

Notice  to  an  execution  debtor,  of  a  discharge  of  a  levy,  without  a 
bond   of   idemnity  be   forthcoming,  given  at   twelve  o'clock   on   the  day 

of  sale,  held  insufficient.   . . .' 622 

Lands  and  Conveyances — ^Lis  Pendens  Purchaser. 

One  who  has  been  appointed  to  execute  a  judgment  of  court  for  the 
sale  of  land,  and  which  vras  delayed,  and  who  afterwards  purchases  the 
land  of  one  of  the  contesting  litigants  in  a  subsequent  suit,  is  held  to  be 

a  lis  pendens  purchaser,  with  actual  notice 427 

Notice  to  Surrender  Posesssion  in  Ejectment— Life  Tenancy  by  Parol  Agree- 
ment. 

Appellee,  mother  of  John  8.  Jones,  deceased  entered  upon  and  took 
possession  of  a  house  and  lot  belonging  to  the  estate  under  a  parol  egree- 
ment  with  the  intestate  before  he  died,  that  she  wa?  to  have  same  as  a 
home  during  her  lifetime,  in  consideration  of  services  rendered  the  intes- 
tate during  his  life:  Held,  that  before  appellee  could  be  ejected  she  would 
be  entitled  to  notice  to  surrender  possession  of  the  premises  to  the  hein 

of  the  intestate 214 

Partition  of  Payments  on  Obligation  to  Joint  Owner*— Parties. 

Where  there  is  a  covenant  payable  to  several  co-owners  of  an  obliga- 
tion, the  obligor  is  not  bound  to  partition  the  payments  and  see  that 
each  gets  his  part,  nor  if  there  should  be  controversies  relative  to  it,  is 
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he  bound  without  any  notification  whatever  to  have  all  present  when  he 
settles  with  either;  in  such  cases,  if  any  of  the  payees  intend  to  with- 
draw  the   presumed   agency    from   his    co-owners,    he   might    notify   tiie 

obligor  of  such  intention 125 

Sufficiency  of  Pleading. 

The  failure  of  a  defendant  to  deny  the  allegation  in  a  petition  "that 
the  defendant  had  been  notified  for  more  than  ....  months  to  surrender 
possession,"  must  be  regarded  as  an  admission  of  legal  notice 219 

NOVATION. 
A  creditor  cannot  claim  novation  of  contract,  where  he  does  not  within 
a  reasonable  time  offer  to  perform  same, — ^vol.  1,  504. 

NUNC  PRO  TUNC. 
Bill  of  Exceptions — ^Filing  of  Same. 

A  bill  of  exceptions,  filed  some  four  months  after  an  order  of  court 
granting  leave  to  file  same  October  26,  1867,  and  "time  until  Saturday 
next"  is  given  to  file  a  bill  of  exceptions,  on  February  20,  1868,  leave 
is  given  to  "withdraw  bill  of  exceptions  filed  in  case  No.  1703,  and  file 
in  this  case,"  and  again  on  Mardi  7,  the  court  granted  leave  to  file 
same  "in  this  case  nunc  pro  tunc  as  of  NovemJ[>er  1867,"  is  held  to  be 
too  late  under  any  view  of  the  case 583 

OBJECTIONS. 
Judgment  Constructively  Vacated— New  Trial  without  Objection. 

On  a  motion  for  a  new  trial,  and  to  set  aside  a  verdict  and  judgment 
rendered  against  appellant,  no  order  appears  to  have  been  entered  dis- 
posing of  the  motion,  and  the  parties  proceeded  to  try  the  issues  again 
without  regard  to  the  former  judgment:  KM,  that  in  the  absence  of 
objection  by  the  defendant  on  that  ground,  the  former  judgment  was 
constructively  vacated  by  subsequent  proceeding,  and  defendant  regarded 
as  having  waived  his  right  to  said  objections  on  the  last  trial  and 
judgment 185 

OBLIGOR. 
As  to  distinction  of,  in  note,  in  relation  to  obligation  of  an  endorser, — 
voL  1,  42. 

OCCUPANCY. 

Possession   by    occupancy    is    constructively    oo-extensive    with    defined 
limits  of  daim  of  possession, — ^voL  1,  328.- 
Adverse  Possessiim— Conflicting  Occupancy. 

Without  conflicting  occupancy,  the  long  possession  by  residence  under 
an  elder  grant,  claiming  possession  and  use  co-extensively  with  the 
entire  boundary  of  a  patent,  is  constructively  actual  and  adverse  posses- 
sion to  the  same  extent.  612 

Color  of  Title— Fraudulent  Assignment— Possession  of  Land  Under. 

The  possession  and  occupancy  of  lands  under  color  of  title,  will  ^ve 
no  rights '  thereunder  to  the  holder  of  the  premises,  where  the  title 
thus  asserted  is  procured  by  a  fraudulent  transfer 342 

OATH. 
Informality  in  the  oath  administered  to  arbitrators  not  sufiident  to  set 
aside  award,— voL  1,  849. 

OFFICERS. 

A  subordinate  not  liable  for  criminal  prosecution  by  taking  property 
under  orders  from  superior  military  ofiSoer, — ^voL  1,  406. 

Constable  not  allowed  to  collect  debts  not  within  the  jurisdiction  of 
his  court,— voL  1,  686-91. 
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Where  he  goes  without  his  jurisdiction,  he  is  responsible  as  agent  and 
not  as  officer, — ^Ib. 

Where  constable  fails  to  return  an  execution  for  more  than  thirty  days 
after  return  day,  remedy  is  by  motion  or  suit  on  his  bond,— voL  1,  543. 

Same, — as  to  collection  on  an  execution,  after  demand, — ^Ib. 

Officer  tendering  resignation  to  take  effect  after  an  election, — vol.  1,  02. 

Whether  a  citizen  has  been  guilty  of  an  offense  involving  the  forfeiture 
of  his  right  to  vote,  being  a  judicial  question,  cannot  be  judged  collater- 
ally or  incidently  by  the  officers  of  the  election, — vol.  1,  100. 
Judicial  Sales — ^Lands  and  Conveyances — Duty  of  Officer. 

It  is  the  duty  of  an  officer,  seUing  land  under  judgment  to  satisfy  an 
existing  lien  thereon,  to  disclose  to  the  bidders  any  incumbrance  existing 
other  than  that  for  which  the  sale  is  beng  conducted,  in  order  that 
bidders  might  fully  understand  the  character  of  the  title  they  would  acquire 

if  they  purchased 321 

Judicial  Sales,  City  of  Lousiville — Officers  Discretion. 

By  Sec.  812,  0.  C.  in  the  sale  of  a  small  portion  of  real  estate  in 
the  dty  of  Louisville,  and  county  of  Jefferson,  if  the  defendant  does 
not  require  less  than  the  whole  to  be  sold,  where  less  will  produce  the 
debt,  the  officer  making  the  sale  may  exercise  his  discretion,  with  a  view 
to  the  interest  of  the  defendant,  whether  to  sell  the  whole,  or  less  than 
the  whole,  as  he  may  or  not  think  it  advantageously  susceptible  of 
division.  When  the  whole  is  sold  by  the  officer,  under  the  power  here 
conferred,  where  the  defendants  are  infants,  and  the  officer  must  exercise 
the  discretion  conferred  upon  him,  by  reason  of  their  disability  to  direct 
how  the  sale  should  be  made,  the  facts  should  be  stated  in  the  return.  321 
Notice  of  Sale  without  Bond. 

If  the  sheriff  has,  in  good  faith,  reasonable  doubt  as  to  the  liability 
of  property  to  the  execution,  he  has  no  right  to  release  the  levy,  with- 
out  reasonable   notice   to   the   execution   debtor  that    he   would  not   sell 

without  a  sufficient  bond.    622 

Pleading— Judgment  Creditor— Actions— Officers  Negligence. 

The  effort  of  a  judgment  creditor  to  make  his  debt  by  causing  another 
execution  to  issue,  after  the  sheriff,  failed  to  execute  former  one,  will 
be  no  deffense  for  the  officer  to  an  action  against  him  for  his  official 

delinquencies 352 

Sheriffs— Constable— Responsibility. 

'  Sections  4  and  5  of  Art.  4,  C3iap.  20,  1  Revised  Statutes  ^ge  257,  fixing 

the  responsibility  of  constable,  has  no  application  to  sheriffs 672 

Failure  to  Retnni— Insolvency  of  Debtor  no  Bzcuse— Penalty. 

The  fact  that  an  execution  debtor  is  insolvent,  will  absolve  an  officer 
from  liability  for  the  debt,  but  it  cannot  relieve  him  from  the  penalty 
for  failure  to  return  the  execution 27 

OPTION. 
Option  of  Purchase— Right  of  Holder  to  Rescind. 

One  who  directs  an  investment  in  a  speculative  enterprise  must  elect 
the  option  of  purchase  within  a  reasonable  time.  The  conventional  reserva- 
tion of  an  option  to  reject  the  purchase  cannot  be  reasonably  interpreted 
so  as  to  allow  him  an  indefinite  time  to  accept,  which  would  give  him 
the  unjust  advantage  of  holding  the  interest  so  long  as  it  was  in  value, 
and  repudiate  it  if  it  should  depreciate 582 

ORDINANCES. 
Street  Improvement— Contract  with  City— Grading  and  Paving— Curbing  no 
Part  of  Contract— Abutting  Land  Owners— Lien. 

Curbing  is  not  included  in  grading  and  pairing  and  is  as  distinct  as 
these  are  frcHn  each  other  and  unless  the  ordinance  authorizes  the  curbing 
the  eitj  has  no  rl^^t  to  put  it  under  contract,  but  if  it  is  done  the  city 
and  not  the  lot  owner  is  responsible 74-75 
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ORDINANCES— CJontinued. 
Street  ImproTement— Assessment  of  Property  Covered  by  Railroad  Track. 
An  amendatory  ordinanoe,  requiring  the  improvement  of  so  much  of  a 
street  as  is  not  touched  by  a  raihroad  track,  is  legal  and  binding  against 
the  property  adjacent  thereto 275 

OUSTER. 
Minority  congregation  cannot  be  ousted  by  the  trustees  of  church  prop- 
erty, where  abandoned  by  the  majority, — ^vol.  1,  220. 

PARENT  AND  CHILD. 
Insolvent  parent  may  provide  reasonable  education  and  maintenance  for 
minor  child^n, — ^vol.   1,   639.  « 

Fraudulent  Aawgnment  of  Property  to  Infant  Son. 

A  deed  of  gift  from  a  father  to  his  infant  son,  who  had  no  means,  nor 
where  it  is  shown  that  he  had  secured  funds  with  which  to  pay  the  con- 
sideration stated,  the  father  at  the  time  being  heavily  involved,  is  held  to 
be  fraudulent  and  without  consideration  as  to  creditors  of  the  father.  .  .309 

Contract. 

An  alleged  contract  by  parol  agreement  between  father  and  son, 
no  writing  of  any  kind  having  ever  been  made,  held  too  vague  for 
judicial  action  and  unenforcible 653 

Parent  and  Child. 

A  conveyance  by  a  father  to  his  son  of  a  valuable  estate  in  consider- 
ation of  his  giving  them  a  support,  cannot  be  enquired  into  by  the  other 
chfldren  after  the  death  of  the  parent,  no  complaint  by  them  nor  the 
other  heirs,  having  been  made  dunng  the  life  of  the  parents 587 

Gifts— Advancements. 

In  a  suit  for  restitution  by  some  of  the  heirs  against  a  son,  for  dis- 
tribution of  property  placed  in  his  hands  by  the  father,  each  of  the 
heirs  entitled  to  an  advancement  equal  to  the  largest  amount  made  any 
one  of  them  during  the  life  of  the  parent,  to  be  first  paid  to  them  out 
of  the  whole  estate i 587 

PAROL  agreement! 
Purchase  of  land  by  one  party,  under  parol  agreement  for  partnership, 
though  deed  made  in  name  of  purchaser^  held  to  enure  to  benefit  of  co- 
partner,— ^vol.   1,  602. 

A  parol  sale  and  re-delivery  of  land  as  part  consideration  on  original 
purchase  lien,  held  sufiicient  to  entitle  credit  therefor,  and  specific  execution 
will  lie,— vol.  1,  305. 

Extension  of  Time  on  Note,  Inadmissible  as  Evidence. 

A  mere  parol  agreement  to  extend  the  time  of  payment  of' a  note  would 

be  in  contradiction  of  the  note  itself,  and  therefore  inadmissible 365 

A  parol  agreement  cannot  destroy  obligatory  effect  of  a  note, — ^vol.  1,  146. 

Contracts— Written— Unsigned— Evidence  of  Parol  Agreement 

A  written  contract,  unsigned,  may  be  referred  to  as  containing  the 
agreement  between  the  parties  with  as  much  certainty,  if  not  more,  than 
the  mere  recollection  of  witnesses,  and  may  be  regarded  as  the  establish- 
ment of  a  parol  agreement 128 

Parol  Lease— Evidence  to  Sustain  a  Resulting  Lien. 

Although  a  moral  sub -lease  from  the  lessee  of  minors,  for  the  indefinite 
term  of  their  minority  was  void,  it  is  available  for  protecting  the 
sub-lessee's  possession  as  a  resulting  lien  for  improvements  made  by  him 
with  the  sanction  of  the  lessee  and  agent  of  the  infants  in  face  of  an 
assurance  by  them  that  he  might  enjoy  the  possession  during  said 
infancy 141 
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PAROL  ASSIGNMENT.  * 
Parol  assignment  of  note  will  operate  as  an  equitable  transfer  of  indem- 
nity against  loss  on  endorsement, — ^vol.  1,  382. 

PAROL  EVIDENCE. 
Not  admissible  to  vary  terms  or  import  of  writing,  unless  fraud  or 
mistake  charged, — ^voL  1,  17. 

PARTIES. 

Duty  of  court  to  have  minors  brought  in  as  parties  to  action  affecting 
their  rights,— voL  1,  509. 

Waiver  of  homestead  by  widow  renders  it  unnecessary  to  join  her  as 
party  to  action  by  legatees  in  suit  for  settlement, — vol.  1,  482. 

All  subscribers  to  stock  in  insolvent  corporation,  in  liquidation,  sho(](ld 
be  made  parties, — ^vol.  1,  458. 

Equity  decedent  had  in  land  having  been  sold,  his  widow  and  heirs 
not  necessary  parties, — vol.  1,  470. 

In  suit  to  sell  personal  estate  of  insolvent  testator  for  benefit  of  creditors, 
heirs  not  necessary  parties, — ^vol.  .1,  28. 

Where  widow  is  entitled  to  equitable  'dower,  she  is  necessary  party 
in  suit  to  enforce  lien  on  land, — ^vol.  1,  307. 

Where  right  of  action  for  unpaid  consideration  would  survive  to  admin- 
istrator, he  is  necessary  party  to  suit  for  spedfio  execution, — ^vol.  1,  67. 

When  executor  is  legatee,  he  is  real  party  in  interest  in  action  on  note 
given  testator, — ^vol.  1,  407.. 

One  claiming  property  attached,  may  have  himself  made  party  to  suit, 
by  petition, — vol.  1,  164. 

Petitioner  holding  only  an  equitable  title,  should  join  legal  title  holder 
by  proper  pleading, — vol.  1,  518. 

Decretal  Sale — Ostensible  and  Real  Bidders. 

Alcorn  and  Givens  having  purchased  a  farm  at  decretal  sale,  executed 
their  bond  for  the  purchase  price  with  D.  H.  Walker  as  security.  Before 
this  sale  was  confirmed,  they  sold  the  land  to  Montgomery  and  delivered 
to  him  a  title  bond,  reciting  that  A.  Alcorn,  and  R.  H.  Givens  and  D.  H. 
Walker  were  the  parties  of  the  first  part.  The  notes  taken  for  the 
purchase  price  were  made  payable  to  said  Alcorn,  Givens  and  Walker; 
held,  that  Alcorn  and  Givens,  by  their  own  acts  in  giving  the  bond  and 
receiving  said  notes  furnished  strong  evidence  that  Walker  was  interested 
and  his  interest  prima  facie  appearing,  his  heirs  should  have  been  made 
parties  to  the  suit  to  foreclose 313 

Decretal   sale   good,   though   party    complaining   has   not   joined   proper 
parties  to  suit, — vol.  1,  369,  but  not  good,  if  legal  title  holders  are  left 
out,-— vol.  1,  398. 
Land — ^Judicial  Sale  to  Satisfy  Lien. 

A  petition  for  the  sale  of  land  to  satisfy  unpaid  purchase  money  must 
allege  and  plaintiff  must  show  title  in  some  party  before  the  court,  who 
should  not  adjudge  a  sale  of  the  land  without  an  exhibition  of  title 
thereto 328 

Landa  and  Conveyances— Partition— Legal  Title  Holder— Parties. 

Where  the  legal  title  to  land  in  contest  is  in  one  not  a  plaintiff  nor 
defendant  to  the  action,  he  cannot  be  concluded  nor  his  title  passed  by 

the  pleadings  proof,  or  judgment  to  which  he  was  no  party 196 

Judgment— Erroneous  as  to  Representatives  of  a  Defendant  Intestate  When 
not  Before  the  Court. 

A  judgment  rendered  in  a  suit,  in  which  an  intestate  was  a  party 
thereto,  is  erroneous,  when  the  representatives  of  the  deceased  are  not 

brought  before  the  court 345 

Pleadings. 

In  a  suit  to  enforce  a  specific  conveyance,  for  a  division  of  property 
ordered  by  a  Judgment  of  court,  it  is  proper  to  join  as  parties  defend- 
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PABTIES— Continiied. 
ant,  aU  penons   in  pottessioii  of  the  land,  by  preteaded  poiehaae  or 
otherwise 520 

Sale— Bond  for  Pmdiaae  Money— Pleadins& 

In  a  Bnit  to  enforce  a  sale  bond  of  personalty,  it  is  neeesaary  to  bring 
all  originally  interested  parties  before  the  conrt,  that  their  interest, 
as  appearing,  either  by    enforcement  or   cancellation  of  the  bond,    may 

be    protected.    372 

Yendoi's  Lien— Answer  Mnst  be  Made  a  Croaa-Petition. 

Gudgell  had  obtained  a  judgment  at  hiw  against  Batherford  and  filed 
.  an  answer  to  the  attachment  suit  asserting  a  vendor's  Uen,  but  he  failed 
to  make  his  answer  a  cross-petition  against  Bntheiiord,  nor  in  any  man- 
ner made  him  a  party.    Held,  that  the  entry  of  Bntherford's  appearance 

did  not  make  him  a  party  to  Gudgell's  answer. 161 

lien— Purchase  Money--Sttit  to  Foreclose— Necessary  Partiea. 

Mrs.  Jarvis  conveyed  the  legal  title  to  a  house  and  lot,  adjudged  to 
be  sold,  to  one  M.  S.  Willis,  and  upon  which  F.  A.  it  C.  A.  Nourse  held 
liens  for  purchase  money,  whidi  M.  S.  Willis  undertook  to  pay  as  part 
of  the  consideration  of  the  purchase.  Hdd,  that  in  a  suit  to  fordoee 
the  lien,  the  personal  representative  or  heirs-at-law  of  Mrs.  Jarvis  were 
not  ecessary  parties 319 

PATENT. 
Purchase  of  tangible  property  by  one  partner,  does  not  include  right 
to  ezdusive  use  of  patent  belonging  to  firm, — vol.  1,  309. 
Both  partners  entitled  to  use  of  patent  until  sold  for  division, — lb. 

PARTITION. 
Lands  and  Conveyances — ^Lien. 

Where  an  estate  has  been  devised  and  one  of  the  legatees  has  the  use 
of  the  property,  with  the  acquiescence  of  the  others,  in  an  action  for  a 
partition,  the  value  of  the  improvements  on  the  land  at  the  time  of  the 
death  of  the  intestate,  should  be  ascertained,  and  one-half  charged  to  the 
legatee  in  possession,  to  be  a  charge  upon  the  half  of  the  landed  estate  as 

may  be  set  apart  to  them 349 

Land— Agreed  Time— Long  Acqueiscence— Mistake. 

Where  the  owners  of  land  agree  upon  a  partition  line  and  bach  occupy 
their  respective  parcels  up  to  that  line  for  a  long  time  by '  themselves 
and  vendees,  a  court  of  equity  will  not  disturb  it,  although  there  might 
have  been  a  mistake  in  the  written  evidence  of  the  partition 29 

Presumption  as  to  execution  of  deeds,  where  partition'  made  of  lands  and 
acquiesced  in  for  28  years, — vol.  1,  74. 
Notice— Partition  of  Payments  on  Obligation  to  Joint  Owners— Parties. 

Where  there  is  a  covenant  payable  to  several  co-owners  of  an  obliga- 
tion, the  obligor  is  not  bound  to  partition  the  payments  and  see  that 
each  gets  his  part,  nor  if  there  should  be  controversies  relative  to  it,  is 
he  bound  without  any  modification  whatever  to  have  all  present  when  he 
settles  with  either;  in  such  cases,  if  any  of  the  payees  intend  to  with- 
draw the  presumed  agency  from  his  co-owners,  he  might  notify  the 
obligor  of  such  Intention 125 

PARTNERSHIP. 

Books  kept  by  partnership  evidence  between  the  parties, — ^vol.  1,  277. 

In  the  absence  of  agreement  or  momorandum,  partners  in  purchase  of 
lands,  held  to  have  equal  interest, — ^vol.  1,  427. 

In  settlement  of  partnership  sales  of  land,  interest  of  junior  partner 
should  be  valued  as  of  the  date  of  the  last  sale  made,  and  interest  charged 
senior  up  to  said  date, — ^vol.  1,  430. 

Junior  partner  would  hold  lien  on  senior's  interest  for  amount  due 
him, — ^Ib. 

As  to  authority  of  one  partner  to  bind  another, — ^vol.  1,  168. 
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PARTNERSHIP— Oontimied. 

Purchase  of  land  by  one  partner,  under  parol  agreement  for  partnership, 
though  deed  made  in  name  of  purchaser  will  enure  to  benefit  of  co-part- 
ner,— ^voL  1,  602. 

Presumption  as  to  payment  for  partnership  purchase  out  of  funds  belong- 
ing thereto, — ^vol.  1,  622. 

Partnership  actions  should  be  brought  in  equity  court, — ^yol.  1,  452. 

Purchase  of  tangible  property  by  one  partner  of  the  other,  does  not 
include  right  to  use  patent  belonging  to  firm, — ^vol.  1,  309. 

Both  partners  have  right  to  use  patent  until  sold, — ^Ib. 

Duty  of  surviving  partner,  in  settlement  of  partnership  accounts, — vol. 
1,  496. 

A  counter-claim  may  be  set  up  by  one  partner,  after  judgment  has  been 
rendered  against  the  other  by  default, — ^voL  1,  411. 
Partnership, Contract — Fees  for  Services  Claimed  by  One  Partner. 

By  the  terms  of  a  oo-partnership,  one  was  to  advance  the  funds  neces- 
sary to  conduct  the  business  and  the  other  to  perform  the  services,  profits, 
if  any,  to  be  equally  divided.  Afterwards,  an  express  agreement  was 
enter^  into  to  borrow  money  to  make  a  larger  investment:  Held  that 
this  latter  agreement  would  not  change  the  original  contract,  unless  there 
was  a  special  agreement  made  and  entered  into,  to  aUow  fees  for  services 
rendered  the  firm,  the  presumption  being  that  partners  look  to  the  profits 
for  their  compensation 58 

Profitft— Proof  as  to,  etc. 

In  the  absence  of  definite  proof  as  to  the  specific  purchase  price  of 
horses  for  a  partnership,  which  had  been  formed  to  furnish  horses  to 
the  Government,  it  is' sufficient  to  average  the  whole  upon  a  basis  of 
what  the  evidence  shows  was  paid  for  a  portion  of  the  stock 486 

Difldosing  Name  of  Indiyidual  Parties. 
Unless  the  real  names  of  the  individual  partners  to  a  partnership   are 
disdosed,  the  creditors  will  be  presumed  to  have  supposed  the  business  was 
owned  by  those  in  control  of,  and  who  conducted  same,  as  their  individual 
place  of  business 319 

Discontinuance  by  Acquiescence  in  Other  Dealings. 

The  acquiescence  of  one  partner  in  acts  by  the  other,  which  conduced 
to  prove  a  dissolution  of  a  former  partnership,  will  bar  any  recovery  of 
a  share  of  profits  made  in  all  transactions  subsequent  to  the  alleged  dis- 
solution  486 

Silent  Partner— Abuse  of  Confidence  and  Trust. 

Allison  and  Bush,  appellee,  were  friends,  and  business  associates  in  the 
banking  business.  Bush  and  Shivell,  appellees,  were  law  partners;  Shivell 
and  Allison,  each  owned  a  share  in  a  mining  enterprise,  and  Bush  was  the 
silent  interested  partner  in  the  share  of  each.  Bush  persuaded  Allison  to 
buy  another  share,  engaged  to  negotiate  the  purchase  and  promised  to 
secured  it  at  cost,  to  Allison.  Bush  and  Shivell  bought  a  share  of  Bright 
for  $500  and  had  it  transferred  to  Shivell,  who  transferred  to  Allison. 
Bush  then  informed  Allison  a  share  had  been  bought  for  him.  Bush  and 
^ivell  then  bought  a  share  from  another  party,  for  $1,500,  no  payment 
being  made  on  same.  Appellees  made  draft  on  appellant  for  "purchase 
money  for  the  Bright  interest,"  etc.,  and  the  $1,500  was  paid.  In  a  suit 
to  recover  $1,000,  held  that  the  transaction  was  a  combined  abuse  of  con- 
fidence and  trust,  and  appellant  entitled  to  restitution  of  the  difference  in 
price  of  the  two  shares 472 

PERPETUITIES. 

Wills— Construction— Restrictions  Imposed. 

A  devise  under  a  will  to  the  wife  that  she  should  have  the  sole  control  of. 
every  specie  of  the  estate,  to  give  to  whom  and  when  she  pleases,  during 
her  natural  life,  and  after  her  decease,  every  specie  of  property  that  could 
be  found  to  be  equally  divided  between  the  children,  is  held  not  to  vest 
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PERPETUITIES— Ck>ntinued. 
the  wife  with  the  fee  simple  title  thereto,  that  she  may  dispose  of  the 
estate  to  one  of  the  heirs  to  the  exclusion  of  all  others 418 

PERSONAL  INJURY. 
Negligence — Careless  Driving  on  Streets — ^Infanta 

F.  Roberts,  while  driving  rapidly  through  the  streets  of  Louisville,  ran 
over,  and  materially  injured  a  child  of  some  four  years  of  age.  The  acci- 
dent occurred  at  the  curbing,  where  the  child  was  seen  to  be  trying  t^  get 
up,  when  the  buggy  of  Roberts  ran  over  it.  His  attention  was  called  to  the 
child  being  ahead  of  him  and  in  the  street,  but  did  not  slow  up  or  turn 
his  horse  so  as  to  avoid  the  wheels  of  the  buggy  running  up  against  the 
curbing,  at  the  point  where  the  child  was  seen  to  be  clamoring  up:  Held, 
to  be  contributory  negligence  by  Roberts,  and  liable  for  personal  damages 
sustained  by  the  infant 272 

PAYMENT. 

Payment  by  Administrator,  with  full  knowledge  of  what  was  in  his 
hands, — ^vol.  1,  165. 

Where  lands  and  personal  property  both  sold  on  same  terms,  and  notes 
executed  for  aggregate  amount,  a  payment  thereon  should  be  pro  rated, 
as  to  the  land  and  personal  property, — ^vol.  1,  86. 

Married  women  entitled  to  amount  of  payment  she  made  on  lands  of 
her  insolvent  husband, — ^vol.  1,  449. 

As  to  covenant  to  extend  time  of  payment  at  pleasure  of  obligor, — 
VOL  1,  491. 

Buty  of  vendee  to  apply  deferred  payments  to  extinguishment  of  prior 
mortgage,  though  vendor  executed  bond, — vol.  1,  472. 

Where  a  payment  made  on  a  mortgage,  is  without  date,  it  will  take 
effect  as  of  the  due  date  of  the  mortgage, — vol.  1,  344. 
^     Presumption  of  payment  out  of  partnership  funds,  where  partners  agree 
to  purchase  lands  jointly, — ^vol.  1,  622. 

A  surety  cannot  have  judgment  against  his  principal  until  payment  by 
him  of  the  debt,— vol.  1,  458. 

Grantee  giving  note  in  bank   with  grantor  as  endorser,   does  not   dis- 
charge vendor's  lien,  until  grantor  is  released  as  endorser, — ^vol.  1,  118. 
Statute  of  Limitations— Bills  and  Notes— Presumptive  Evidence  of  Payment 

Lapse  of  time  cannot  operate  as  a  statutory  bar  to  an  action  on  a  note, 
its  only  legal  effect  being  presumptive  evidence  of  payment  as  pleaded. 
A  payment  not  pleaded,  cannot  be  presumed 560 

Deeds — ^Payment. 

The  acknowledgment  of  payment  in  a  deed  of  conveyance  cannot  be 

held  to  be  conclusive,  but  is  subject  to  be  rebutted 587 

Liability  of  Drawer,  Where  Funds  of  Company  Come  into  His  Hands. 

It  is  the  duty  of  an  officer  of  a  corporation,  who  had  given  his  payee  an 
order  on  the  treasurer,  and  accepted,  payable  out  of  a  certain  fund,  to 
set  aside  so  much  thereof  as  is  necessary  to  liquidate  same,  when  said 

certain  funds  come  into  his  hands  as  such  officer 658 

Detinue — ^Action  for  Rocevory  of  Money  Had  and  Received. 

A  payment  by  a  father  for  necessaries  for  the  family  of  his  daughter 
out  of  funds  placed  in  his  hands  by  her  husband,  it  not  a  good  defense  to 
an  action  for  the  recovery  of  the  amount  by  the  daughter's  husband 538 

PERSONAL  PROPERTY. 
"All  my  personal  property,  consisting  of  all  the  stock  of  horses,  cattle, 
sheep  and  hogs,"  and  **all  farming  utensils  of  every  kind  and  description, 
except  such  as  is  exempt  by  law  from  execution."    Held  not  to  convey  all 
personal  property  of  mortgagor, —  vol.  1,  511. 

Same — The  words  "consisting  of"  held  to  cover  only  such  personal  prop- 
erty as  mentioned  specifically  in  the  instrument, — lb. 
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PERSONAL   PROPERTY— Continued. 
Adverse  Holding. 

The  adverse  holding  of  personal  property  for  a  period  of  five  years  give 
a   perfect  legal  title 66 

Contract  of  Sale — ^Binding  Consideration. 

A  purchaser  of  personal  property  in  which  there  is  a  remainder  life  in- 
terest to  others,  known  to  him  at  the  time,  though  the  sale  be  attempted 
absolute  with  general  warranty,  is  held  to  be  estopped  from  denying 
liability  on  a  note  given  for  the  purchase  price,  his  purchase  of  the  life 
estate  being  held  to  be  a  binding  consideration 596 

Use  of  Property  by  Husband  After  Wife's  Death. 

The  retention  and  use  of  the  personal  property  of  the  wife,  by  the  hus- 
band, after  her  death,  will  imply  a  promise  to  make  a  reasonable  com- 
pensation therefor * 467 

Slaves— Contract  for  Hire. 

The  principle  is  well  established  that  the  hirer  of  a  slave  for  a  particular 
term  is  not  exonerated  from  his  obligation  to  pay  the  price  by  the  death, 

escape  or  abduction  of  the  slave 1 98 

Possession. 

The  possession  of  personal  pn^erty  is  prima  facie  evidence  of  ownership 
which  would  entitle  the  party  so  possessed  to  maintain  an  action  against 
whoever  may  deprive  him  of  his  possession   (also  vol.  1,  93) 155 

Warranty — Limitation. 

Where  personal  property  is  retained  for  five  years,  without  complaint,  if 
there  was  a  warranty  at  the  time  of  the  sale  of  same,  the  law  presumes 
that  the  property  was  as  warranted  to  be 388 

Sale  of  Personal  Property — Warranty  of  Title — ^Possession. 

No  cause  of  action  accrues  on  a  warranty  of  title  to  personal  property, 
until  it  is  taken  from  the  purchaser  by  the  real  owner,  and  unless  a  de- 
fendant alleges  that  some  one  had  asserted  a  title  to  the  property,  or  that 
his  possession  had  been  disturbed,  he  could  not  show  a  breach  of  war- 
ranty  395 

PETITION. 

Petition  must  allege  value  of  property  charged  to  be  in  hands  of  de- 
fendant, also  annual  rents  and  profits, — vol.  1,  192. 

As  to  slight  variation  in  answer,  not  traversing  allegations  of  petition, — 
vol.  1,  635. 

An  answer  of  denial,  filed  to  an  original  petition,  should  be  taken  as 
traversing  more  specific  averments  of  an  amended  petition, — ^vol.  1,  516. 

Where  a  petition  fully  sets  out  and  alleges  title  and  possession,  in  a  suit 
to  quiet  title  to  land,  it  is  a  sufiicient  compliance  with  act  of  legislature, 
March  9,  1854,— vol.  1,  418. 

Facts  which  a  plaintiff  believes  a  witness  would  prove,  must  be  allege«l 
in  a  petition  for  new  trial, — ^vol.  1,  537. 
Allegations  of  Petition — Customs  and  Usages— Uniformity  a  First  Requisite 

to  Constitute. 

Uniformity  being  the  first  requisite  in  the  establishment  of  law  by  cus- 
tom, a  petition  that  alleges  in  substance  that,  in  the  case  of  furnishing  a 
steamboat  with  goods  and  supplies  for  speculation  by  parties  thereto,  or  lo 
produce  freight  for  the  boat,  that  in  all  cases  steamboat  men,  mer- 
chants and  others  at  Paducah,  Ky.,  and  up  the  Tennessee  river,  regard  the 
boat  liable  for  such  debts,  and  that  it  has  been  so  long  acquiesced  in  that 
it  has  become  a  well  established  usage,  and  that  it  is  a  valid  custom  is  held 
not  sufi&cient  to  establish  that  the  custom  was  uniform  and  general 390 

Pleading— Attachment.  > 

After  issue  made  and  trial  begun  upon  the  merits  of  a  case,  it  is  too  late 
for  an  objection  to  the  petition  or  attachment  for  want  of  verification.  .183 

50 
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PETITIOX—Continued. 
Attorney    and    Client-— SeUtion— Dealings— Constructive    Fraud— Burden     of 
Proof— Petition  Need  Not  Allege  Fraud. 

The  law  not  only  watches  over  the  transaction  between  attorney  and 
client,  but  it  often  interposes  to  declare  such  transactions  void.  On  the 
other  hand,  dealings  between  them  are  not  necessarily  void,  but  the  burden 
of  establishing  perfect  fairness,  adequacy  and  equity  is  thrown  upon  the 
attorney  and  it  is  not  necessary  for  the  client  to  allege  in  his  petition  that 
the  transaction  was  fraudulent 40 

Attorney's  Fee— Two  Causes  in  One  Petition. 

Where  two  causes  of  action  are  joined  in  one  petition,  only  one  attorney 
fee  can  be  taxed  against  the  defendant 211 

Bills  of  Exchange — ^Pleading — ^Petition — ^Demurrer. 

In  a  :4uit  on  a  promissory  note  or  bill  of  exchange,  and  the  petition  does 
not  aver  protest,  and  notice,  either  for  non-acceptance  or  non-payment  nor 

.  aver  any  excuse  as  that  the  drawer  had  no  funds  with,  or  authority  from 
the  drawer  to  draw  upon  him,  the  petition  is  subject  to  a  general  de- 
murrer  271 

Pleading — ^Bills  and  Notes — Allegations  in  Petition. 

It  a  suit  on  a  note,  the  possession  of  same  by  the  plaintiff  and  filing  it 
with  the  petition,  is  sufficient  to  authorize  a  recovery  of  the  amount  due  on 
same,  although  no  distinct  averments  are  made  in  the  petition  that  the 
note  had  been  transferred  by  aelivery  to  plaintiff,  together  with  an  affidavit 
that  it  was  just  and  due  and  that  he  ought  to  recover  the  amount  of 
same 261 

Contracts — Specific  Execution — Defective. 

In  a  suit  to  enforce  the  specific  execution  of  a  contract  the  plaintiff  must 
allege  ability  and  readiness  to  convey  the  -land  in  controversy  to  his 
vendee 71 

Pleadings — ^Amended  Petition — ^Limitation. 

Limitation  does  not  run  against  an  amended  petition  which  only  supplies 
a  defect  in  the  original,  as  the  original  was  not  barred  by  time 100 

Judgment  Against  a  Non-Resident—Pleadings— Essentials  of  Petition. 

As  a  petition,  against  a  non-resident,  averring  a  readiness  to  convey  lands 
sold  to  defendant,  stands  traversed,  it  is  essential  to  recovery  that  the 
plaintiff  show  he  possesses  an  unencumbered  legal  title,  and  a  tender  of 
such  a  deed  made  in  court 629 

It  is  error  to  adjudge  a  sale  of  a  defendant,  non-resident's  property,  where 
the  allegations  of  the  petition  neither  allege  nor  seeks  to  point  out  the 
interest  the  defendant  holds  in  the  property,  ncr  such  title  shown  in  the 
judgment 0'i9 

Pleadings— Defective  Petition  Cured  by  Subsequent  Pleadings  and  Exhibits. 

The  facts  set  out  in  the  defendants'  answer  and  cross -petition,  together 

with  the  title  bond  filed  therewith,  clearly  shows  that  tliere  was  a  vendor's 

lien  as  to  all  the  notes.    Held,  that  the  defect  in  the  original  petition  was 

thereby  cured,  at  least  after  judgment 669 

Pleading — Sufficiency  of  Allegations  in  Petition. 

A  petition  for  an  injunction  against  the  enforcement  of  a  judgment 
obtained  by  default,  which  shows  that  the  plaintiff  was  negligent  in  answer- 
ing a  former  suit  and  allowed  judgment  to  go  against  him,  examined  and 
held  insufficient  as  a  defense,  either  at  law  or  equity 506 

PHYSICAL   RESTRAINT. 
Redemption — Mental  Disability — ^Excuse  for  Non-Tender. 

Physical  restraint  and  mental  disability  is  an  equitable  excuse  for  not 
making  a  precise  tender  for  redemption  and  a  court  of  equity  will  require 
one  to  surrender  this  advantage  and  accept  the  ;.mount  to  which  he  is 
legally  entitled 73 
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PT.KADING. 

Where  personal  acts  of  defendant  are  alleged  and  relied  upon,  he  cannot 
set  up  want  of  knowledge  or  information  to  form  belief  as  to  their  exist- 
ence as  defense, — ^vol.  1,  71. 

Where  petition  sets  forth  sufficient  grounds  for  attachment,  not  neces- 
sary that  same  thing  be  verified  in  separate  affidavit, — ^vol.  1,  576. 

A  petition  setting  forth  an  answer  prepared  to  be  filed,  but  not  the 
petition  on  which  default  judgment  rendered,  held,  not  good, — ^vol.  1,  90. 

Grounds  in  an  amended  petition  inconsistent  with  the  original, — vol. 
1,  559. 

A  wife  cannot  verify  pleading  for  her  husband,  unless  she  states  she  is 
his  agent, — vol.  1,  128. 

Allegations  as  to  fraudulent  conveyance,  must  state  in  what  the  fraud 
consist, — ^vol.  1,  335. 

Same,  in  attachment  proceedings, — ^vol.  1,  444. 

In  a  suit  for  settlement  of  a  trust,  defendant's  answer  must  allege  that 
real  estate  conveyed  in  the  trust  was  the  same  as  conveyed  in  deed,  reserv- 
ing lien, — ^vol.  1,  86. 

To  have  specific  execution  of  contract,  it  is  esesntial  to  aver  payment  of 
the  consideration, — ^vol.  1,  66. 

Where  purchaser  »eeks  to  coerce  title,  payment  of  the  purchase  price 
must  be  averred, — ^vol.  1,  118. 

Not  necessary  to  plead  usury,  where  statute  declares  all  contracts  for 
more  than  legal  interest,  void, — ^vol.  1,  77-448. 

Facts  Alleged  in  Petition  not  Controverted,  Taken  as  Confesesd. 

A  petition,  on  an  account,  charging  rents  upon  land,  for  a  stated  period, 
imports  an  allegation  that  the  lands  were  used  for  the  time  as  charged  and 
an  answer  which  does  not  controvert  this  fact,  is  properly  treated  by  the 
court  as  an  admission,  and  an  instruction  predicated  on  this  view  is  not 
erroneous 56 

Judgment  by  Default — Sufficiency  of  Petition— Administrator— Action  Against. 
A  petition  was  filed  against  the  sureties  on  a  constable's  bond,  and  against 
the  administrator  of  the  deceased  constable,  for  failure  to  pay  over  money 
collected  on  claims  put  in  his  hands  for  collection  as  constable.  No  defense 
was  made  to  the  aciion,  and  a  personal  judgment  was  rendered  against  the 
administrator  and  the  two  sureties.  Held,  that  without  allegation  or  proof 
that  any  assets  came  into  the  hands  of  the  administrator,  it  was  erroneous 
to  render  a  judgment  against  him,  and  even  with  such  proof  the  judgment 
against  him  could  be  only  for  the  debt,  interest  and  costs  to  be  levied  of 
assets  in  his  hands  to  be  administered.  187 

Allowance  for  Disposition  of  Trust  Funds  Without  Allegation  in  Petition. 
An  allowance  by  a  commissioner  of  a  credit  for  administration  of  the 
principal  of  a  trust  fund,  against  the  account  due  the  residuary  legatee 
thereof,  without  necessary  allegations  in  a  cross -petition  by  an  adverse 
party,  that  said  fund  should  be  charged  against  said  devisee,  is  radically 
erroneous 344 

Answer. 

A  defendant  may  set  forth  as  many  grounds  of  defense  as  he  may  have, 
and  court  may  permit  amended  answer  to  be  filed  embodying  others  dis- 
covered,— vol.  1,  620. 

Facts  not  specifically  alledged  in  an  answer,  need  not  be  denied. 

Before  judgment  can  be  rendered  on  an  answer,  it  must  be  made  a 
cross-petition, — vol.  1,  203. 

An  answer  to  a  petition  against  captain  of  a  boat  is  not  good,  unless  it 
alleges  that  defendants  were  not  the  owners  of  the  boat  and  did  not  con- 
trol it,— vol.  1,  81-99. 

Bill  of  Exchange— -Limitation — Subsequent  Promise  Must  Be  Alleged. 

When  an  action  on  a  bill  of  exchange  is  barred  by  limitation,  which  ia 
pleaded,  and  a  subsequent  promise  to  pay  is  relied  on  it  must  be  alleged. 
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PLEADING—Continued. 
and  the  statement  that  one  deems  himself  bound  for  the  debt  cannot  be 

construed  to  be  an  unconditional  promise  to  pay 79 

Whea  Aswer  of  One  Defendant  Not  the  Answer  of  AH. 

The  joint  answer  of  all  defendants  to  an  action,  sufficient  as  a  plea  of 

duress  on  the  part  of  one  of  said  defendants,  does  not  present  that  defense 

as  a  bar  to  the  action  as  against  the  other  defendants  who  seek  to  avoid 

•    an  obligation  on  the  ground  of  a  false  representations  of  plaintiff  in  the 

procurement  of  their  signature  to  a  note 67 

Amended  Aewer  After  Eyidence  Closed. 

A  defendant  may,  after  the  evidence  is  all  closed,  amend  his  answer  so 

as  to  conform  to  the  proof 325 

Failure  to  Answer  Allegation  in  Petition. 

The  failure  to  deny  the  charge  in  a  petition,  of  a  deed  having  been  given 
for  land  (and  last,  admit  its. correctness),  will  act  as  a  bar  to  a  denial 

of  a  continuous  chain  of  title,  in  a  subsequent  suit 647 

Answer — Plea  in  Bar-Replication. 

An  answer  alleging  that  by  an  oral  stipulation  (inconsistent  with  the 
as,  under  the  provisions  of  the  Civil  Code,  the  plea  stood  denied  except  so 

far  as  confessed  by  the  statements  of  the  petition 554 

Answer—Variance  Between  Allegations  and  Written  Contract. 

An  answre,  alleging  that  by  an  oral  stipulation  (inconsistent  with  the 
written  memorial  of  the  contract  sued  on),  the  sale  was  to  be  void  if  the 
owners  of  a  remainder  should  refuse  to  relinquish  their  interest,  without 
proof  of  fraud  or  mistake  in  the  written  contract,  is  inadmissible 59G 

Answer,  When  Not  Required  to  Be  Denied  Under  Oath— Written  Instruments 

Filed. 

Where  in  an  answer  a  receipt  ia  referred  to  as  having  been  duly  signed 
by  the  plaintiff,  it  must  be  filed  with  the  pleadings  in  order  to  require  the 
plaintiff  to  a  denial  of  same  under  oath.  The  averment  in  the  answer  that 
it  was  executed,  is  not  sufficient 604 

Contract  for  Building  Court-house — County  Judge  as  Contractor. 

In  a  suit  by  a  county  judge  for  payment  of  work  for  erection  of  court- 
house, and  it  is  not  shown  that  he  was  prohibited  from  bidding,  nor  the 
pleadkigs  show  that  he  derived  any  advantage  from  his  official  position, 
nor  anything  unfair  in  awarding  the  contract,  nor  a  more  advantageous  one 
could  have  been  made  with  others,  an  answer  failing  thus  to  make  a  good 

defense,  was  properly  refused 439 

In  suit  on  contract,  petition  must  show  acceptance  on  a  letter,  if  that 
be  relied  on, — ^vol.  1,  167. 

Contracts— Sale  of  Land— Snit  to  Enforce— Petition   to    Be   Made   Party- 
Statement  of  Facts. 

In  this  suit  for  enforcing  a  contract  for  the  sale  of  land  appellants  filed 
a  petition  to  be  made  parties,  alleging  they  were  the  "owners  of  the  land 
and  interested  parties."  No  facts  were  stated  showing  the  character  of 
their  claim,  or  how  ^  it  was  derived,  whether  from  devise,  contract  or  inher- 
itance.   Held,  that  each  claim  is  too  vague  and  indefinite  for  judicial  review, 

and  the  cross-petition  was  properly  dismissed 135 

Cross-Petition. 

Wliere  a  cross- petition  and  counter-claim  depend  on  the  facts  stated  m 
the  answer  to  original  petition,  held  that  those  facts  showing  imposture 
and  entire  want  of  title  either  legal  or  equitable,  are  admitted  by  the  fail- 
ure to  respond  to  the  allegations  specifically,  as  required  by  the  Code.  .661 
Time  of  Filing  Answer  and  Cross-Petition. 

A  pleading  filed  as  an  answer  and  cross -petition  after  the  final  decision  of 
the  Appellate  Court,  and  before  the  mandate  had  been  entered  in  tlie  circuit 
court,  could  not  be  sidmitted  as  an  answer,  and  as  a  petition  for  review,  it  is 
premature  until  the  mandate  had  been  entered 54S 
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PLEADING — Continued. 
Amended  Cross-Petition,  Offer  to  File. 

Allegations  of  fraud,  in  a  cross-petition,  and  of  the  payment  of  a  portion 
of  the  mortgage,  in  litigation,  uncontroverted  in  that  there  was  a  mere 
motion  to  reject  the  filing  of  same,  which  was  sustained,  presented  a  prima 
facie  case  for  relief,  and  it  was  error  for  the  court  to  reject  the  amended 

cross-petition  as  offered ' 263 

Demurrer— Defense  to  Action  on  Note. 

Where  the  facts,  in  an  answer  to  a  suit  on  a  note,  show  it  to  have  been 
given  in  consideration  of  a  half  interest  in  a  business,  and  that  the  plaintiff 
had  made  no  settlement  of  the  partnership  affairs,  which  was  in  liquida- 
tion, it  is  sufiScient  to  constitute  a  good  defense,  and  a  demurrer  thereto 
should  be  overruled 562 

Demurrer — Allegations  in  Answer  Taken  as  True. 

A  demurrer  to  an  answer  to  a  petition  that  alleges  the  acceptance  by 
plaintiff  of  new  notes  with  security,  in  settlement  of  those  sued  on,  and 
which  were  secured  by  a  mortgage,  should  be  over-ruled  as  it  is  an  admis- 
sion of  the  facts  as  alleged  in  the  answer.  476 

Fraud— Collusion. 

In  the  absence  of  allegation  and  proof  in  a  petition  to  coerce  payment 
of  an  obligation  to  co-owners,  of  fraud  and  collusion,  and  notice  from  all  to 
the  obligator,  a  settlement  of  the  obligation  with  one  of  the  co-owners  will 
not  be  disturbed 125 

Jnrisdiction  of  Circuit  Court  and  Quarterly  Courts  of  Amounts  Less  Than  $50. 
A  petition  alleging  an  indebtedness  of  $71  was  filed  in  the  circuit  court, 
amount  due  on  a  promissory  note  alleged  to  have  been  lost  and  in  the 
progress  of  the  trial  an  amended  petition  was  filed,  stating  that  the  note 
was  entitled  to  a  credit  of  $35.  Held,  that  the  court  did  not  err  in  sus- 
taining a  motion  to  dismiss  the  cause  for  want  of  jurisdiction,  and  in  deter- 
mining the  question  of  jurisdiction  the  amended  pleading  should  be  regarded 
as  qualifying  and  correcting  the  original  petition,  since  the  question  of 
jurisdiction  must  be  determined  by  the  plaintiff's  own  assertion  of  his 
daim  and  not  by  the  defense  of  his  adversary .117 

Jurisdiction  of  Courts  Over  Property  Not  in  Controversy. 

The  circuit  court  has  no  right  to  assume  jurisdiction  over  land  not  em- 
braced in  the  petition,  nor  the  appointing  of  a  commission  to  ascertain  the 
rents,  profits,  etc.,  due  from  a  defendant  in  possession,  until  an  amended 
pleading  shall  have  been  filed  charging  the  defendant  with  the  use  and 
occupation  of  the  land 170 

Judgment  by  Default — Surety. 

In  a  suit  for  a  devastavit  the  petition  neither  alleges  the  amount  of  as- 
sets nor  its  suflSciency  to  pay  off  the  debts  sued  for,  but  leaves  the  amount 
blank  and  refers  to  the  appraisement  and  sale  bills  to  show  its  sufficiency. 
Neither  of  these  documents  were  filed  as  exhibits.  Held,  that  a  judgment 
by  default  against   the  surety,  the  only  party   served  with  a  summons, 

was  void 143 

Misjoinder  of  Causes — ^Non-Suit. 

Though  two  distinct  causes  of  action  are  shown  by  a  petition,  one  on 
contract  and  another  on  tort,  such  a  misjoinder  caimot  be  taken  advantage 
of  by  objection  thereto  in  the  answer  of  defendant.    Motion  must  be  made 

to  strike  out,  either  the  contract  or  tort 174 

Notice— Sufficiency  of  Pleading. 

The  failure  of  a  defendant  to  deny  the  allegation  in  a  petition  "that  the 
defendant  had  been  notified  for  more  than  months  to  surrender  pos- 
session," must  be  regarded  as  an  admission  of  legal  notice 219 

Conveyance  to  Prefer  Creditors — Failure  to  File  Suit  in  Time. 

A  petition  which  alleges  ability  and  readiness  to  convey  land  and  states 
how  title  is  derived,  which  is  not  an  impossibility,  is  good,  when  un- 
answered  78 

51 
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PLEADING— Continued. 
Petition— MoTtsAge  Eidiibits— Sole  to  Fil»— New  TrijO. 

When  a  petition  difldoaes  the  ezistenoe  of  a  mortgage  and  proposes  to 
file  it,  it  is  in  the  power  of  the  defendant  to  compel  the  plaintiff  to  do  so, 
but  if  he  fails  to  exercise  thi^  right,  or  to  interpose  any  other  objection  to 
the  judgment  in  the  circait  court,  the  irregularity  is  not  a  cause  for  re- 
versaL J 81 

Settlement  of  Accounts— Failure  to  Aaaert  in  Petition— Eyidence. 

The  failure  of  a  plaintiff  to  allege  in  his  petition  to  coerce  a  settlement 
agreed  upon  between  the  litigants,  that  such  a  settlement  had  been  made, 
will  debar  the  introduction  of  eyidence  in  regard  thereto.  And  the  failure 
to  assert  the  settlement  is  condusiTC  of  its  non-existence 403 

Petition/ Allegations  as  to  Ownership  of  Land. 

The  allegation  that  the  property  was  Mrs.  Stewart's  and  that  she  ex- 
changed her  property  for  it,  are  the  mere  conclusion  of  the  pleader,  the 
character  of  property,  whether  real  or  personal,  and  the  manner  in  which 
she  derived  title  to  it,  should  have  been  s^t  forth,  so  a5  to  enable  the  court 
to  decide  from  the  facts  alleged  whose  property  it  was 217 

Petition  on  Merchant's  Account — ^Price  of   Goods— Agreement. 

The  allegations,  in  a  petition  on  a  merchant's  account,  that  the  debtor 
is  indebted  to  him  in  the  sum  of  fifty -five  dollars  for  goods  and  merchandise 
sold  and  delivered  by  the  plaintiff  to  the  defendant,  the  particulars  of  which 
are  set  out  in  an  account  filed  therewith,  imparts  prima  facie,  that  the 
price  had  also  been  agreed  upon  or  that  they  were  reasonably  worth  it, 
and  must  be  deemed  setting  out  a  cause  of  action 670 

Defective  Petition — Suit  to  Enforce  Payment  for  License  as  Coffee  House 

Keeper — Liquors. 

In  a  suit  to  enforce  payment  for  a  license  to  sell  liquor,  the  allegations  in 
the  petition  must  show  that  the  town  trustees  had  the  lawful  authority  to 
require  of  defendant  the  sum  alleged  owing  for  the  license,  and  the  defendant 

had  promised  to  pay   therefor 46S 

Petition— Written  Instruments. 

To  constitute  a  cause  of  action,  it  is  necessary  in  a  petition  to  allege 
that  a  letter  of  introduction,  saying  the  party  was  a  "dever  gentleman," 
was  written  with  a  fraudulent  intent,  and  that  it  was  held  as  guaranty 

for  the  debt  contracted  thereunder 563 

SttfSdency  of  Petition — Suit  on  Written  Instrument 

It  i^  essential  to  entitle  a  plaintiff  to  relief  that  he  should  set  forth  in 
his  petition,  if  he  sues  on  a  writing,  the  covenants,  of  the  defendants,  and 
the  breach  for  which  he  seeks  redress,  and  the  writing  or  a  copy  should  be 

filed  and  made  part  of  the  petition 105 

Defective  Petition  Cured  by  Necessary  Facts  Stated  in  Answer — Cause  of 

Action. 

Where  a  petition  is  not  good  for  failure  to  set  forth  with  certainty  the 
particular  execution  a  sheriff  had  in  his  hands,  of  a  replevy  of  property 
thereunder,  failure  to  take  sufficient  surety  in  the  bond,  etc.,  it  is  cured 
by  an  answer  that  specifically  describes  all  the  details  in  connection  there- 
with, and  the  petition  and  answer  together,  will  be  sufficient  to  constitute 

a  cause  of  action 352 

Contracts— Verbal  Agreement  to  Cultivate  Farm. 

In  a  suit  for  recovery  of  amount  due  under  verbal  contract  to  manage 
a  farm,  and  "if  the  sum  of  $1,000  is  not  made  annually,  the  deficit  to  be 
made  up  by  the  owner,"  it  must  be  alleged  in  the  petition  that  thi^  par- 
ticular amount  was  not  realized,  and  show  in  what  the  discrepancy  will 
consist,  in  order  to  recover  thereon 265 

Petition,  to  enforce  judgment  against  fraudulent  grantee  in  void  deed, 
must  show  facts  which  constitute  cause  of  action  against  grantor, — ^vol. 
1,  230. 

Allegations,  of  value  or  of  amount  of  damage  not  considered  as  true  by 
failure  to  controvert  them, — vol.  1,  347. 
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PLEADING— Ck)iitimied. 

Pleadings  that  do  not  appraise  defendant  of  the  real  cau^e  of  action  will 
be  dismissed, — vol.  1,  230. 

No  alteration  of  cause  of  action  by  pleading  or  proof  should  be  allowed 
after  submission,  without  notice, — ^vol.  1,  484. 

PREJUDICE.    . 
Slander— Ezcesaive  Verdict— Passion  or  Prejudice. 

In  an  action  for  slander,  which  was  exceedingly  aggravated,  a  verdict  of 
$8,000  for  damages,  held  to  be  not  so  flagrantly  excessive  as  to  indieate 
passion  or  prejudice 566 

POSSESSION. 
Land— Title— -Unrecorded  Deed. 

A  party  in  actual  possession,  holding  under  an  unrecorded  deed,  has  a 
superior  title  to  one  claiming  under  a  subsequent  deed,  which  has  been 
recorded 401 

Personal  Property. 

The  possession  of  personal  property  is  prima  facie  evidence  of  ownership 
which  would  entitle  the  party  so  possessed  to  maintain  an  action  against 

whoever  may  deprive  him  of  his  possession 155 

Sale  of  Personal  Property— Warranty  of  Title. 

No  cause  of  action  accrues  on  a  warranty  of  title  to  personal  property, 
until  it  is  taken  from  the  purchaser  by  the  real  owner,  and  unless  a  de- 
fendant alleges  that  some  one  had  asserted  a  title  to  the  property,  or  that 
his  possession  had  been  disturbed,  he  could  not  show  a  breach  of  war- 
ranty  395 

Vendee  in  Possession— Time  to  Perfect  Title. 

When  a  vendee  is  in  the  undisputed  possession  of  lands,  equity  requires 
him  to  wait  a  reasonable  time  for  obtaining  an  assured  title 376 

Note. 

Possession  of  a  note  is  prima  facie  evidence  of  ownership, — vol.  1,  240. 
In  a  gift  of  personal  property  to  the  full  extent  of  the  boundary  ex- 
pressed in  deed, — ^vol.  1,  166. 

Deed. 

Possession  of  property  to  the  full  extent  of  the  boundary  expressed  in 
deed,— vol.  1,  166. 

Error  for  commissioner  to  place  purchaser  in  poi^ession  of  property  at 
decretal  sale, — vol.  1,  520. 

POWER  OF  ATTORNEY. 
A  letter  from  grantor,  properly  authenticated,  dated  prior  to  a  deed  sub- 
sequent thereto,  confers  full  power  on  agent  to  make  transfer, — vol.  1,  75. 
Estoppel— Sale  of  Property. 

A  sale  of  property  by  one  holding  a  power  of  attorney,  though  voidable 
on  the  ground  of  fraud  by  the  vendor,  is  binding  on  him  who  makes  the 
sale  uQdeir  the  power  of  attorney,  where  it  is  shown  that  the  sale  was  made, 
upon  the  agreement  that  the  property  wa*  to  be  re -deeded  to  him 506 

PRINCIPAL  AND  AGENT. 
Debtor  and  Creditor— Debts  Purchasea  by  Agent— Participation  in  Fraud- 
Equity  Will  Not  Relieve. 

Equity  will  not  relieve  a  debtor  from  the  payment  of  debts  purchased  by 
his  agent,  where  he  has  participated  in  the  fraud  committed  on  his  creditors 

by  his  agent 26 

Evidence — Competency  of  Agent  as  Witness. 

A  contract  for  the  purchase  of  tobacco,  being  in  the  name  of  the  agent, 
without  disclosing  his  agency,  or  the  name  of  his  principal,  though  it 
would  render  the  agent  personally  responsible,  it  would  not  exempt  his 
principal  from  liability 166 
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PRINCIPAL  AND  AGENT— Continued. 
Attachment  of  Funds  in  Hands  of  Agent — Right  to  Retain  Fond  for  Indemnity. 
An  agent  has  an  equitable  right  to  retain  the  funds  of  his  principal  for 
indemnity  and  to  enjoin  any  appropriation  of  it  by  the  attaching  cred- 
itors  672 

Principal  can  recover  of  his  agent  difference  in  price  for  which  goods  sold, 
and  that  reported  to  him  at  which  sale  could  be  made, — ^vol.  1,  216. 

Authority  of  agent,  is  a  question  of  fact  for  the  jury, — ^vol.  1,  226 

Where  agent  loans  money  for  his  principal  at  usurious  rate,  taking  notes 
in  his  own  name,  and  transferring  to  principal,  usury  will  be  purged, — 
vol.  1,  282. 

PRINCIPAL  AND  SURETY. 

Liability  on  Guardian's  bond,  executed  in  county  court,  for  proper  dis- 
position of  funds, — vol.  1,  224. 

Ward  not  bound  to  join  county  court  sureties  jointly  with  sureties  in 
circuit  court  bond, — vol.  1,  224. 

It  is  no  defense  to  a  note  by  a  surety  that  the  obligee  promised  to  secure 
other  sureties  thereto, — ^vol.  1,  146. 

Same,  but  he  may  proceed  against  the  obligee  by  counter-claim  for  damages 
thu9  sustained, — ^Ib. 

The  appearance  of  a  party  in  court,  and  release  on  his  own  recognizance, 
releases  sureties  from  any  further  obligations, — ^vol.  1,  362. 

A  surety  cannot  have  judgment  against  his  principal  before  payment  of 
liability,— vol.  1,  458. 

The  statute  of  limitations  will  run  in  favor  of  a  surety, — ^vol.   1,  412. 

Payment  by  administrator  to  coimty  court's  receiver  of  funds  in  his 
hands,  exonerates  sureties, — vol.  I«  498. 

Surety  in  a  married  woman's  bond  is  responsible,  though  ineffectual  as 
to  her,— vol.  1,  634. 
Agreement  for  Delay  Between  the  Principal  Debtor  and  Creditor— Release  of 

Surety. 

An  agreement  for  delay  between  the  principal  debtor  and  creditor,  will 
not  exhonerate  the  surety,  unless  it  be  a  binding  agreement,  founded  on  a 
sufficient  consideration,  which  may  be  enforced  to  the  detriment  of  the 
surety  by  suspending  the  right  of  action  and  thereby  obstructing  his  legal 
or  equitable  rights 496-365 

Partial  Payment. 

The  partial  payment  by  a  debtor  of  another  debt  due  his  creditor,  is  held 
not  sufficient  consideration  to  uphold  an  agreement  for  an  extension  on 
another  debt,  as  to  release  a  surety  on  same;  this  not  being  a  new  con- 
sideration, but  a  compliance  with  that  he  was  already  legally  required 
to   do 495 

Bills  and  Notes — Co-Sureties— Presumptive  Notice. 

C.  J.  Taylor  and  Merrill  were  principals  in  a  note  given  by  them  for 
borrowed  money  while  they  were  partners  in  business.  A  new  note  was 
given  by  them  in  lieu  of  the  old  one,  signed  C.  J.  Taylor,  and  Merrill, 
"surety."  S.  P.  and  J.  S.  Taylor  also  signed  the  last  note  as  sureties.  Held* 
that  the  word  "surety"  after  the  name  of  Merrill  may  have  been  pre- 
sumptive notice  to  the  other  parties,  of  the  character  in  which  he  assumed 
to  bind  himself,  this  would  not  make  him  the  co-surety  of  S.  P.  and  J.  S. 
Taylor  unless  he  had  ceased  to  stand,  as  between  him  and  C.  J.  Taylor, 
in  the  attitude  of  principal  in  the  original  debt 576 

Judgment  in  Favor  of  Sureties — Sureties'  Right  to  Collect  Debt. 

A  judgment  against  the  principal  in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should  be  for  the  payment  of  the  amount  to  the 
holders  of  the  unpaid  debt;  the  sureties  have  no  right  to  collect  the 
money 161 

Judgment  by  Default— Pleading. 

In  a  suit  for  devastavit  the  petition  neither  alleges  the  amount  of  assets 
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PRINCIPAL  AND  SURETY—Continued. 
nor  its  sufficiency  to  pay  off  the  debts  sued  for,  but  leaves  the  amount 
blank  and  refers  to  the  appraisement  and  sale^bills  to  show  its  sufficiency. 
Neither  of  these  documents  were  filed  as  exhibits.    Heldt  that  a  judgment  by 
default  against  the  surety,  the  only  party  served  with  a  summons,  was 

void 143 

Judgment  Against  Principal  Alone — ^Erroneous. 

In  a  suit  on  a  guardian's  bond,  a  judgment  against  the  principal  alone,  is 

erroneous.    It  should  be  against  the  principal  and  his  sureties 490 

Void  Jndgments— Not  Available  to  Sureties  on  Bond. 

Sureties  on  a  bond,  executed  for  the  payment  of  property,  sold  under 
judgment  against  infants,  cannot  be  heard  to  complain  of  its  regularity  as 
to  the  service  upon  the  minors  or  their  answer  by  guardian  ad  litem. . .  .361 
Principal  and  Snrety — Other  Names— Principal  Sureties'  Agent— Bond— De- 
livery—Fraudulent  Combination. 

If  the  sureties  in  a  bond  shall  see  proper  to  trust  their  principal  as  their 
agent  to  get  other  names  and  to  deliver  the  bond  to  the  obligee  they  will 
be  bound  by  his  acts,  unless  they  can  show  a  fraudulent  combination  with 

the  obligee;  the  bare  knowledge  of  the  latter  is  not  sufficient 31 

Porchase  Money  Lien— Judgment  Enjoined  does  not  Destroy  Lien — Surety  on 

Injunction  Bond — Subrogation. 

Where  a  surety  on  an  injunction  bond  is  required  to  pay  judgments 
rendered  for  purchase  money  on  land,  and  others  seek  a  sale  of  the  land 
for  subsequent  claims  thereon,  the  surety,  by  subrogation,  becomes  entitled 
to  the  prior  lien  for  purchase  money,  it  being  held  that  the  judgment 

did  not  destroy  the  Hen 106 

Sureties  on  Bond— Liability  for  Default  of  Sheriff. 

Wheie  a  settlement  is  made  by  a  sheriff  with  the  court  commissioner, 
showing  a  balance  due,  in  a  suit  against  his  sureties,  and  the  adminis- 
trator of  his  estate,  they  are  held  jointly  liable 668 

Bond — Construction  of  its  Sufficiency— Sdease  of  Surety— Right  of  Warda 

to  Sue  Guardian  or  One  or  More  of  the  Sureties. 

A  bond  that  does  not  show  the  name  of  the  guardian,  ward  or  surety, 
though  signed  by  guardian  and  his  surety,  is  held  not  to  be  a  sufficient 
bond  as  is  required  by  statute,  or  sufficient. as  an  indemnity  to  a  former 
surety    who    makes    demand    for   new    security,    and    will    therefore    not 

release  the  former  surety 202 

Guardian's  Bond— Counter  Security— Right  of  County  Court  to  Releasei 

When  it  is  required  of  a  guardian,  and  he  gives  his  surety  counter- 
security  it  may  be  pro^r  and  the  county  court  might  be  authorized  to 
release  the  surety  requiring  the  counter  security  of  the  guardian.  But 
until  such  requirement  is  complied  with  the  court  has  no  authority  to 

release  any  surety 202 

Criminal  Law— ^Indictment— Offence  of  a  Breach  of  Tavern  Bond. 

A  surety  on  the  bond  of  tavern  keepers  cannot  be  prosecuted  under 
is  not  subject  to  indictment;  he  can  only  be  proceeded  against  under 
an  indictment  alleging  an  ''offense  of  a  breach  of  tavern  bond."   A  surety 

a  civil  action 543 

Duty  of  Surety  to  Discharge  Debt— Right  to  be  Subrogated. 

The  mere  delay  on  the  part  of  the  creditor  to  collect  his  debt,  will  not 
discharge  the  surety,  unless  within  the  statute  of  limitations.  It  being 
the  duty  of  the  surety  to  see  that  the  obligation  is  discharged,  he  must  do 
so,  and  ean  proceed  against  his  principal,  or  be  subrogated  to  the  rights 
of  the  creditors.    . . . , 365 

Execution  plaintiff  not  bound  to  take  extreme  remedies  to  recover  of 
a  principal,  in  order  to  protect  the  surety, — ^vol.  1,  484. 

When  trustees  of  jury  fund,  without  oivder  from  court,  file  second  bond, 
held  to  be  a  renewal  in  entirety, — ^vol.  1,  238. 

A  surety  on  an  original  bound  in  county  court  is  released,  when  a  new 
bound  is  made  on  appeal  to  circuit  court, — vol.  1,  25, 

Where  one  of  a  number  of  sureties  fails  to  join  others  in  requiring 
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counter  security,  he  is   equally  bound   with   sureties   in   new  bond, — ^voL 
1,  613. 

PROCESS. 

Where  a  sheriff  levies  an  ^  execution  on  property  before  the  return  day, 
he  may  sell  it  afterwards  without  a  venditioni  exponas, — ^vol.   1,  611. 

Where  purchaser  releases  a  sale  under  a  legal  levy,  a  subsequent  issual 
of  a  venditioni  exponas  and  sale,  is  void, — ^vol.  1,  413. 

Appearance  is  entered  by  appeal  from  judgment  rendered  on  constructive 
service  of  process, — ^val.  1,  228. 

Before  dissolution  of  injunction  on  a  petition  can  be  revived,  defendant 
must  obtain  order  from  lower  court  to  stay  proceedings,  pending  appeal, — 
vol.  1,  623. 

A  pro  oonfesso  void  until  process  served  on  all  defendants  to  action, — 
vol.  1,  230. 

A  defendant  on   whom  process   served  cannot   assume   judgment   would 
not  be  rendered  until  process  served  on  his  co-defendant, — ^vol.  1,  411. 
Trial— Parties  to  Suit — Summons. 

In  actions  by  equitable  proceedings  plaintiff  shall  be  entitled  to  a  trial 
at  first  term  after  summons  has  been  served  on  all  the  defendants, 
as  provided  by  section  137  and  section  395  C.  C,  where  no  issue  of 
fact  is  made  by  the  pleadings,  or  where  the  plaintiff  consents  that  the 
statements  in  the  answer  may  be  taken  as  true.  The  service  of  process 
on  one  of  the  defendants  and  judgment  thereon  is  error,  other  co-de- 
fendants not  having  been  summoned 53 

Supplemental     Pleadings— Handate    of    Appelate     Court— Relief     from    on 

Grounds  not  Litigated— Judgment. 

After  the  mandate  of  the  Appellate  Court  shall  have  been  entered  and 
final  judgment  renderd  by  the  trial  judge  in  the  court  below,  said 
judgment  may  be  stayed  by  supplementary  pleadings  if  the  grounds  for 
relief  show  in  the  allegations,  matters  not  litigated.  But  the  oourt 
cannot  allow  such  proceedings  -to  be  begun  before  the  mandate  shall  be 

entered  or  accept  such  pleadings  in  lieu  thereof 240 

Infants — Service  of  Summons  On. 

Where  the  defendant  is  an  infant  under  the  age  of  14  years,  the  service 
must  be  on  him  and  his  father  or  guardian  if  to  be  found,  if  not  then 
upon  his  mother  or  any  other  person  having  the  care  or  oontrol  of  him. 
When  the  infant  is  over  14  years  it  must  be  served  on  him 85 

CrosShPetition. 

Where  a  party  is  made  defendant  to  the  original  action  by  amended 
pleadings,  process  on  his  cross-petition  against  the  plaintiff  is  not  neces- 
sary  71 

PROOF. 

Assertions  made  in  answer  in  another  case  does  not  operate  as  an 
estoppel  so  as  to  conclude  all  explanatory  proof  to  the  contrary, — ^voL  I,  567. 

It  is  not  sufficient  to  prove  that  goods  were  stolen  but  must  prove 
that  the  accused  knew  of  the  fact, — ^vol.  1,  22. 

Admissions  in  an  answer  connot  be  changed  by  proof, — ^voL  1,  356. 

Defendant  must  prove  allegations  in  answer  of  a  partial  defense, — ^vol 
1,  193-248-285-583-522. 
Actions— Failure  to  Prosecute  Suit— Damages — Sufficient  Evidence— Breach  of 

Bond. 

In  an  action  in  equity  on  the  bond  of  the  plaintiff  in  a  replevin  suit 
for  his  failure  to  prosecute  same,  the  loss  the  defendant  therein  might 
have  sustained  for  a  breach  of  the  bond  was  a  subject  of  proof,  and  he 
must  show  that  he  had  been  deprived  of  his  property,  and  the  extent 
of  the  loss  therefrom  by  proving  the  value  of  the  property  replevied. 
A  mere  judgment  for  the  face  of  the  bond,  for  the  alleged  breach,  is  not 
sufficient. 
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PROOF—Oontimied. 
E^ty— Error  in  Acounts  Stated,  Corrected— Duty  of  Party  Alleging  Error  to 

Prove  it. 

Where  there  is  a  written  agreement  showing  a  settlement  of  accounts 
between  parties,  the  onus  devolves  upon  the  party  alleging  mistakes 
therein,  and  until  they  are  shown  to  exist,  the  writing  must  prevail,  and 
it  is  not  sufficient  to  show  that  the  parties  had  other  dealings  and  various 
transactions  prior  to  the  date  of  the  writing,  but  it  devolves  on  the  one 
complaining  to  show  that  payments  made  prior  thereto,  were  not  settled 
and  were  omitted  by  mistake 254 

Fraudulent  Conyeyance— -Participation  by  Vendees. 

In  the  absence  of  proof  of  knowledge  of  or  participation  in  a  convey- 
ance of  land  by  a  defendant,  by  the  vendees,  held,  not  to  constitute  a 
fraud  upon  any  creditor,  especially  where  no  proof  is  offered  as  to  the 
insolvency  of  the  defendant  at  the  time  of  the  transfer 525 

PartneiBhip — ^Profits — Proof  as  to,  etc. 
In   the   absence   of   definite    proof   as    to    the    specific   purchase    price    of 
horses   for   a   partnership,   which   had   been   formed   to   furnish  horses   to 
the  Government,  it  is  sufficient  to  average  the  whole  upon  a  basis  of  what 
the  evidence  shows  was  paid  for  a  portion  of  the  stock 486 

Patent — ^Large  Surplus. 

A  large  surplus  is  not  per  se  proof  of  a  substantial  deviation  from  the 
original  survey 137 

Wills — Revocation — ^Writing  Must  be  Executed. 

A  paper  cannot  be  regarded  as  a  revocation  of  a  will  previously  made, 
unless  it  was  in  fact  a  will  or  codocil,  or  a  writing  declaring  an  intention 
to  revoke  the  former  will,  and  executed  in  the  manner  in  which  a  will  is 
required  to  be  executed,  and  that  without  proof  of  the  contents  of  the 
paper,  it  could  not  constitute  a  valid  revocation  in  either  of  those  forms.  288 

Wills— Distinction— Proof  of  Contents. 

Where  a  will  has  been  destroyed  by  the  burning  of  the  clerk's  office 
its  contents  may  be  satisfactorily  established  by  competent  evidence. ..  .64 

PROPERTY. 

Chancellor  should  mature  legal  title  before  property  is  ordered  sold, — 
vol.  1,  618. 

Where  trustee  sells  property  with  knowledge  and  consent  of  beneficiary, 
purchaser  acquires  an  absolute  indefeasible  title, — vol.  1,  20. 

It  is  error  to  subject  property  purchased  jointly,  to  the  debts  of  one  of 
the  parties  solely, — ^vol.  1,  335. 

Where  there  is  no  value  fixed  upon  property  by  witnesses,  it  is  error 
to  leave  the  assessing  of  such  value  to  the  jury, — ^vol.  1,  11. 

One  cannot  legally  sell  or  convey  property  to  which  he  had  no  title, — 
vol.  1,  250. 

An  order  for  confiscation  of  property  must  be  produced  as  a  defense, 
if  sought  to  be  available  as  justification, — ^vol.  1,  177. 

Public  office  cannot  be  subject  of  private  property, — ^vol.  1,  318. 

An  incumbent  in  office  has  the  vested  right  in  the  oompensation  already 
earned,  which  may  be  regarded  as  property,  of  which  he  cannot  be 
deprived, — ^vol.  1,  318. 

A  testator  is  presumed  to  have  died  intestate  as  to  particular  property 
not  specifically  alluded  to  by  will, — ^vol.  1,  325. 

A  purchase  of  the  interest  of  a  payee  in  a  note  becomes  invested  with 
the  equitable  title,  and  is  subrogated  to  the  rights  of  the  payee, — ^vol.  1,  600. 

Execution— -No  Property    Found— Levied  on  Partnership    Property— Suit  to 
Enforce. 

A  creditor  who  has  had  an  execution  returned  "no  property  found,"  may 
have  another  levied  on  the  interset  of  his  creditor  in  partnership  prc^- 
erty  and  may  thereafter  enforce  his  lien  by  a  suit  in  equity 101 
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PROPERTY— Coatiniied. 
Improyement  on  Wif e^s  Property. 

The  huBband  may  put  such  improyements  on  his  wife's  property  as 
will  make  it  reasonably  fit  for  occupancy  by  himself  and  fanuly  without 
such  improvements  being  subject  to  his  debts 158 

PROTEST. 
Bills  of  Exchange— Failure  to  Present    for  Payment  or   Pnetezt— Ezcose^ 
Liability  of  EndorseiB. 

Commercial  interoourse  having  been,  entirely  suspended  between  Keai- 
tucky  and  the  dty  of  New  Orleans,  at  which  place  the  bill  was  payable, 
at  the  time  of  maturity,  the  failure  of  the  holder  to  present  it  for  pay- 
ment or  protest  at  that  time,  did  not  operate  to  release  the  endorser.  .  .77 

PUBLIC  BUILDINGS. 
As  to  facts  on  a  charge  of  fraud  in  procurement  of  building  committee's 
report  for  erection  of  public  building,  it  being  too  late  for  court  to  com- 
plain after  work  approved  by  its  agents, — ^vol.  1,  477. 

PUBLIC  OFFICE. 
Public  officio  created  by  the  legislature  cannot  be  the  subject  of  private 
property,— vol.  1,  318. 

QUARTERLY  COURT. 
Land  cannot  be  sold  under  an  execution  on  a  judgment  from  a  quarterly 
.    court, — ^vol.  1,  179. 

RATIFICATION. 

Where  acts  of  the  president  of  board,  approved  by  other  members,— 
vol.  1,  226. 

Sale  of  wife's  land  by  her  husband,  and  subsequent  confirmation  and 
ratification  by  her, — vol.  1,  160. 

RECEIVER. 

Court  has  power  to  appoint  receiver,  when  administrator  has  been  tardy 
in  settling  estate, — ^voL  1,  498. 

Receiver  should  execute  proper  bond,  before  entering  upon  dischaige 
of  his  duties,— vol.  1,  618. 

RECEIVING  STOLEN  GOODS. 

It  is  not  sufficient  to  prove  that  goods  were  stolen,  but  it  must  be 
proved  that  the  accused  knew  of  that  fact, — ^vol.  1,  22. 

Same, — ^what  was  done  and  said  by  the  party  from  whom  the  defendant 
received  the  goods  is  competent  as  part  of  the  transaction, — ^vol.  1,  22. 

RECOGNIZANCE. 

As  to  rendering  judgment  for  amount  greater  than  fine  imposed  and  costs 
of  court,  not  exceeding  amount  of  recognizance, — ^vol.  1,  423. 

Appearance  of  defendant  in  compliance  with  bond,  and  entering  into 
recognizance  for  future  appearance,  discharges  former  sureties, — ^voL  1, 
565-362. 

RECORDS. 

Where  records  of  court  have  been  destroyed  by  fire,  court  may  appoint 
commission  to  supply  them, — ^vol.  1,  36. 

Where  records  fail  to  show  action  of  court  below,  it  is  presumed 
objections  waived, — vol.  1,  543. 
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RBGEEPT. 
Prima  Fade  Evidence. 

Though  a  receipt  is  only  prima  facie  evidence  of  payment,  and  may 
be  explained  or  even  contradicted  by  evidence  aliunde,  in  the  absence 
of  evidence  of  a  mistake,  or  that  it  was  not  precisely  what  the  writer 
of  it  intended  it  to  be,  it  will  not  be  disturbed.  607 

REFERENCE. 
Commisaioner's  Report — Consent  Reference  by  Parties — Acceptance  of  Report 
A  consent  reference,  by  the  parties  to  a  suit,  to  the  appointment  of 
commissioners,  will  not  bind  the  defendants  to  an  acceptance  of  the  report 
to  an  unequal  division  of  the  property,  and  liability  of  defendants  for 
rent  and  improvements  on  lands,  as  adjudged  against  them  by  the  com- 
missioners  349 

REMAINDER. 
Descent  and  Distribution — Life  Estate. 

A  remainder  interest  in  a  life  estate,  is  subject  to  sale  Under  an  exe- 
cution, and  an  absolute  deed  therefor  may  be  made 626 

The  father  of  the  remaindermen,  having  purchased  their  interest  at 
execution  sale  his  note,  given  therefor  is  subject  to  be  paid  out  of 
the  deceased's  estate.  But  this  will  not  affect  the  life  estate  of  the  wife 
in  the  land  and  she  cannot  be  estopped  from  asserting  her  tenancy  to 

the  tract 526 

Husband  and  Wife— Wife's  Separate  Estate  for  Life— Remainder  to  Childroi 

Held  in  Trust— Mortgage  with  Consent  of  Donor. 

Tha  husband  bought  and  paid  for  land  and  had  the  legal  title  con- 
veyed to  himself  in  trust  for  the  separate  use  of  his  wife  and  of  her 
children  during  life  and  after  death  the  remainder  for  said  children: 
Held,  that  the  husband  was  not  only  trustee  but  donor  of  the  trust,  and 
had  a  legal  right  in  conjunction  with  his  wife  to  sell  or  mortgage  her 
interest  for  her  support   460 

RENT. 

A  purchaser  of  land,  who  enters  under  the  contract,  in  good  faith  to 
perform  it,  should  not  be  held  for  rent, — ^voL  1,  528. 

Rent,  after  it  is  due,  carries  interest  like  other  obligations  originating 
in  contract, — ^vol.  1,  8.  .... 

Landlords  have  a  lien  on  the  produce  of  the  farm  for  rent,— vol.  1,  363. 

When  contract  for  sale  of  house  and  lot  rescinded  by  agreement  of  parties, 
rent  thereof  should  be  held  to  be  the  equivalent  of  the  interest  on  the 
sale,— vol.  1,  357. 
Contracts— Failure  to  Take  Premises— Criterion  of  Damages— Burden  of  Proof. 

The  price  for  which  property  was  rented,  under  a ,  contract,  is  prima 
facie  the  value  of  the  use  of  the  property,  and  the  burden  of  proof  is  on 
defendants  to  show  that  they  could  only  get  for  it  the  amount  reported 

as  received  by  them 320 

Contract  for  Sale  of  Land— Rescission— Damages  for  Breach. 

Upon  rescission  of  a  contract  for  sale  of  land,  damages  resulting  to  the 
vendee  by  reason  of  the  failure  of  the  vendor  to  carry  out  an  agreed 
rescission  between  the  parties,  will  be  allowed  the  vendee,  it  appearing 
that  he  vacated  the  premises  at  vendor's  demand  some  three  months 
prior  to  settlement  with  the  vendor, .  for  which  time  the  vendee  would 

be  entitled  to  his  rental  of  the  premises 215 

Contracts— Lease— Forfeiture— Non-Payment  of  Rent. 

Where  by  the  terms  of  a  lease  it  is  stipulated  that  the  lessor  may 
re-enter,  upon  failure  to  pay  rent,  the   lessor  may   annul  the   contract 

and  is  entitled  to  the  possession 91 

Do^^er— Right  to  Collect  Rents  on  Mansion  House  until  Dower  Assigned. 

Though  ^e  rents  from  a  deceased's  estate  induding  the  mansion  houses 
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RENT—Continued. 
may  amount  to  more  than  the  wife's  one-third  of  the  rental  value  of  the 
whole  estate,  she  cannot  be  deprived  of  the  rents  to  her  exclusively  from 
the  mansion  house,  since  she  is  entitled  to  hold  that  and  curtilage  with- 
out charge  until  her  dower  may  be  assigned  her.     See  also  vol.  I,  95.  .  .510 

Landlord  and  Tenant — Discharge  of  Liability  by  Payment  by  Tenant  to  Hus- 
band—-Sent  Collected  by  Husband. 

Though  imder  the  revised  statutes,  the  husband  cannot  sell  his  wife's 
land,  nor  can  they  be  sold  for  his  debts;  he  has  only  the  use  of  them; 
when  they  are  leased  by  the  husband  for  a  period  not  greater  than  three 
years  and  he  receives  the  rent  therefor,  such  a  payment  would  discharge 
the  tenant  from  all  liability  to  pay  it  again  to  the  wife,  or  any  one  else, 
in  case  of  death  of  the  husband 290 

Tenant  Liable  for  After  Conveyance  by  Landlord — ^Implied  Right  to  Ingress 

and  Egress. 

A  conveyance  of  land  with  a  reversion  that  the  tenant  then  in  posses- 
sion should  have  the  use  of  the  land  until  the  fall  of  the  year  in  which 
the  land  is  sold,  gives  tenant  the  implied  right  of  ingress  and  egress 
thereafter  for  the  purpose  of  removing  the  crop  raised  by  him  on  the 
land;  and  the  tenant  is  not  liable  for  rent  for  this  use  of  the  land 308 

Rent — ^Implied  Agreement  for  Legatee's  Liability  for  Rent. 

The  use  of  lands  for  a  long  period  of  time  by  a  legatee  with  full  ac- 
quiescence and  knowledge  of  the  other  devisees  in  the  absence  of  any 
agreement  or  promise  to  pay  rent  therefor,  will  not  subject  them  to  an 
indebtedness  for  the  use  of  the  premises  by  implication,  in  a  suit  for 
a  division 349 

REPORT. 
Gaardian  and  Ward— Duty  of  Guardian  to  Make  Proper  Report. 

The  purchase  by  a  guardian,  of  a  portion  of  an  estate  of  a  decend- 
ant,  and  execution  of  his  note  therefor  to  the  father  of  his  wards,  will 
not   relieve   him   of   his   duty   to   report   the   indebtedness   to   the   proper 

court  as  the  estate  of  the  wards  in  his  hands 490 

Land — ^Processioner's  Report — ^Prima  Facie  Evidence  of  Location. 

The  report  of  survey  and  designation  of  boundary  made  in  the  presence 
of  the  appellant  without  objection  to  its  accuracy  and  acquiesced  in  by 
him  for  many  years  is  prima  facie  evidence  against  him  and  it  was  a 
continued  admission  of  its  accuracy 137 

RESCISSION. 

The  interference  of  an  older  title  to  about  five  acres  of  a  large  tract 
of  land,  is  not  so  essential  as  to  justify  a  rescission, — ^vol.  1,  366. 

Rescinding  of  contract  where  defendant  in  possession  under  bond  for 
title,— vol.  1,  82. 
Sabsequent  Purchases— Cross  Petition. 

A  contract  will  be  rescinded  on  cross -petition  of  a  vendee,  who  has 
subsequently  purchased  a  part  of  the  land  from  the  party  who  is  seeking 
to  rescind  the  contract  of  his  purchase,  on  the  ground  of  fraudulent 
statements  made  to  him,  where  he  has  represented  to  his  vendee  that  the 

statement  he  complains  of  were  true 35 

Contract  for  Sale  of  Land— ^Damages  for  Breach— ^Rent. 

Upon  rescission  of  a  contract  for  sale  of  land,  damages  resulting  to  the 
vendee  by  reason  of  the  failure  of  the  vendor  to  carry  out  an  agreed 
rescission  between  the  parties,  will  be  allowed  the  vendee,  it  appearing 
that  he  vacated  the  premises  at  vendor's  demand  some  three  months 
prior  to  the  settlement  of  the  vendor,  for  which  time  the  vendee  would 

be  entitled  to  his  rental  of  the  premises 215 

Contracts— Failure  to  Comply  with  Terms— Election. 

When  a  vendee  fails  and  refuses  to  comply  with  the  terms  of  sale,  the 
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RESCISSION— Continued, 
vendor  may  elect  to  treat  the  contract  as  rescinded  or  sue  for  the  pur- 
chase price 119 

Vendor— Failure  to  Perfect  Title. 

The  vendor's  failure  to  perfect  his  title  to  the  land  does  not  entitle 
him  to  a  rescission  of  the  contract  to  convey  the  legal  title  on  the  pay- 
ment of  the  purchase  money 71 

Land — Sale  of— Failure  of  Title— Fraud  and  Mistake— Burden  of  Proof. 

It  is  a  well  established  principle  that  a  purchaser  who  has  accepted 
a  conveyance  cannoD  afterwards  have  a  rescission  of  the  contract  unless 
it  be  for  fraud  or  mistake  shown  to  have '  operated  on  him  when  he  ac- 
cepted the  deed  and  the  burden  of  proof  is  on  the  party  alleging  fraud 

and  mistake 35 

Lands— Judicial  Sales  to  Pay  Purchase  Money. 

A  sale  of  lands  under  an  order  of  the  court,  bond  executed  by  the 
purchaser,  and  the  sale  confirmed  without  exception  to  the  commis- 
sioners report  filed  prior  thereto,  is  not  susceptible  of  rescission,  unless 
the  purchaser  be  prejudiced  by  being  required  to  pay  more  than  is  adjudged 
in  his  sale  bond 413 

RESIDUARY  LEGATEES. 
Wills — ^Devise — ^Ezecutors  and  Administrators. 

A  will  which  provides  "that  one-twelfth  of  my  property  or  proceeds 
arising  therefrom  to  be  taken  possession  of  by  the  administrator,  and 
held  in  trust  for  the  use  of  my  daughter  during  her  life,  and  pay  her 
yearly  what  may  be  deemed  reasonable  for  the  use  thereof,  and  at  her 
death,  the  principal  to  be  paid  to  her  children"  is  held  to  provide  for  the 
legatee  alone,  during  her  Ufe,  from  the  product  of  the  trust  funds,  and 
she  would  have  no  right  to  consume  the  principal,  and  a  loan  to  her  by 
the  administrator  of  a  portion  of  said  principal,  was  a  misappropriation, 

for  which  he  could  be  held  Uable 344 

Administrators— Settlement — ^Life  Estate — Surrender  to  Residuary  Legatees. 

Where  a  surrender  of  a  life  estate  to  her  children,  is  made  by  a 
legatee,  a  settlement  should  be  adjudged  up  to  said  surrender,  in  a  suit 
against  the  bondsmen  of  the  administrator  for  an  accounting^ 346 

REPLY. 
Where  parties  to  suit  litigate  question  raised  in  paper  styled  "reply/' 
it  is  a  part  of  the  record  though  not  marked  filed, — vol.  1,  536. 

RESTITUTION. 

Lands  and  Conveyances — ^Pro  Forma  Defendant  not  Barred. 

In  a  suit  by  a  plaintiff  for  specific  performance  and  conveyance  against 
the  holder  of  the  record  title  to  land,  the  joining  of  a  defendant  pro  forma 
who  claimed  an  equity  therein,  does  not  bar  him  of  a  right  to  sue  his 
co-defendant  for  a  restitution,  it  being  shown  that  the  suit  by  plaintiff 
was  for  absolute  title  to  the  land  in  controversy,  the  co-defendant  being 
a  mere  holder  in  trust 437 

Reversal  of  Judgment  of  Sale. 

Upon  the  reversal  of  a  judgment  of  sale  of  land  the  owner  is  entitled 
to  restitution,  where  the  creditor  is  the  purchaser  notwithstanding  he 
has  transferred  his  purchase  to  a  stranger. 97 

Sicht  of  Co-heirs  to  Restitution. 

Though  the  heirs  are  estopped  from  such  recovery,  they  can  by  proper 
proceeding  force  restitution  of  the  amount  obtained  by  the  sale  of  the  lands 
to  such  iKtna  fide  purchasers 626 

RESULTING  TRUST. 
Title  Bond— Expectancy. 

A  father  who  holds  the  bonds  of  his  children  to  convey  to  him  their 
expectancy  to  be  derived  from  the  estate  of  their  deceased  mother,  trans- 
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RESULTING  TRUST— Continued, 
ferred  said  bonds  by  assignments  to  his  son.  In  a  suit  to  enforce  the 
executory  contracts,  the  father,  though  not  being  possessed  of  the  legal 
title  to  land,  and  haying  agreed  not  to  dispose  of  his  equity,  with  notice 
to  his  vendee,  the  legal  title  cannot  be  coerced  at  the  instance  of  the 
heirs  so  as  to  defeat  the  equity  of  the  purchaser  of  their  expectant  interest, 
by  a  third  party.  They  are  deemed,  in  equity  by  their  bonds,  to  be  the 
holders  of  the  legal  title  in  trust  for  their  father  during  his  life,  and 

with  remainder  to  their  vendee,  at  his  death 354 

Wills — ^Devise — ^Power  to  Sell  and  Convert  into  Money. 

A  will  devising  lands  to  a  wife,  with  full  power  to  sell  any  land  she 
may  think  proper,  "and  at  her  death  or  at  any  time  she  may  think  proper 
to  give  up  the  whole  or  part  of  the  property,  it  is  to  be  divided  equally  etc," 
held,  to  give  the  wife  the  right  to  convert  the  land  into  money  for  her 
own  bona  fide  use  during  life,  but  would  not  give  her  the  power  to  prefer 
one  of  the  residuary  legatees  to  the  exclusion  of  the  others 447 

REVERSION. 

Maintenance — Stipulation  for  in  Deed— Failure  to  Perform  Requirements. 

The    failure   of   vendees    in   a    deed   to    provide    sufficient    maintenance 

for  their  relations,  as  a  condition  precedent,  stipulated  in  the  deed,  and 

their  removal  to  another  state  and  remaining  away  for  several  years,  is 

held  sufficient  to  entitle  the  grantors  to  a  reversion  of  the  title  to  them.  375 

REVIVOR. 
Ck>de  does  not  prohibit  revivor  of  suit  for  realty  against  heirs  who  had 
become  invested  with  the  title  until  barred  by  lapse  of  time, — vol.  1,  G02. 
Judgment  of  Sale— Death  of  Defendant. 

After  a  judgment,  during  a  sale  of  land  and  before  the  sale  had 
taken  place,  the  defendant  died,  notwithstanding  which  and  without  a 
revivor,  the  commissioner  proceeded  with  the  sale  and  same  was  confirmed. 
Held,  that  the  sale  and  confirmation  were  nullities,  aa  there  were  no 
parties  before  the  court;  it  was  as  requisite  to  revive  as  though  no  judgment 
had  been  rendered 295 

ROBBERY. 
As  to  indictment  sufficient  to  constitute,— vol.  1,  132. 
A  defendant  not  guilty   of  robbery  for  taking  property  under  orders 
from  superior  military  officer, — ^vol.  1,  183. 

SALES. 

Sale  of  land  under  a  writ  of  fieri  facias, — ^vol.  1,  389. 

When  there  are  badges  of  fraud  established  by  plaintiff,  defendant  must 
establish  bona  fide  sale  for  valuable  consideration, — ^vol.  1,  630. 

When  sale  of  land  in  contemplation  of  insolvency,  operates  as  assign- 
ment,— vol.  1,  546. 

Where  will  does  not  give  power  of  sale  of  a  legacy,  it  can  only  be  done 
under  suit  in  equity, — ^vol.  1,  217. 

Where  two  tracts  of  land  are  to  be  sold  to  satisfy  separate  liens  on 
each,  it  is  error  to  order  sale  in  gross  for  amount  due  on  both  tracts, — 
vol.  1,  307. 

Sale  of  land  by  wife  to  husband's  father  and  reconveyance  to  her, 
without  consideration, — ^vol.  1,  258. 

The  attempted  sale  of  the  wife's  land  by  her  husband,  if  not  after- 
wards confirmed  by  her,  cannot  estop  her  from  her  ultimate  use  of  it,*^ 
vol.  1,  160. 

Sections  20  and  22  Rev.  Stat,  literally  applies  only  to  executed  contracts 
of  sale  and  not  to  sales  by  bond  for  title,— vol.  1,  142. 

Legal  sales  made  for  benefit  of  creditors  where  affidavit  not  made  aa 
required  by  section  251  C.  0.,  are  void,— voL  1,  387. 
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SALES— Continued. 

Sale  of  an  expectancy  not  fraudulent  when  shown  to  be  fair  and  for 
full  consideration, — ^vol  1,  10. 

A  sale  of  land  cannot  be  repudiated  without  restitution, — vol.  1,  250. 

Where  land  allotted  to  one  heir,  has  been  sold  to  pay  ancestors  debts, 
he  is  entitled  to  pro  rata  contribution  from  others, — ^vol.  1,  287. 

Duty  of  commission  merchant  to  make  sales  at  profit  for  best  interest 
of  customer, — vol.  1,  29. 

Same — ^but  if  sale  deferred  in  good  faith,  for  better  price,  not  responsi- 
ble,—lb. 

Though  purchaser  be  put  in  possession  of  property  at  a  decretal  sale, 
court  has  power,  on  motion  of  either  party  to  set  aside  sale  for  sufficient 
cause,— vol.  1,  436-579 

Directions  to  commissioner  as  to  when  sales  shall  be  made,  either  on 
a  day  certain,  or  made  at  the  court  house, — vol.  1,  518. 

Decretal  sale  will  not  be  set  aside,  where  party  complaining  has  failed 
to  bring  in  a  party,  when  it  was  his  duty  to  do  so, — vol.  1,  369. 

Where  sale  of  trust  property  necessary,  trustee  has  the  right  to  deter- 
mine what  description  of  property  shall  be  sold, — ^vol.  I,  139. 

A  widow  may  sell  timber  from  her  deceased  husbands  land  in  order  to 
purchase  work  stock    with  which  to  cultivate  farm, — ^vol.  1,  175. 

A  sale  of  land  surrendered  to  the  jailer  under  co-ercion,  may  be  avoided, — 

Title  to  land  in  possession  of  one  under  partition,  will  pass  by  execution 
sale, — ^vol.  1,  74. 

Where  sheriff  levies  execution  on  property  before  the  return  day,  he 
may  sell  it  afterwards  without  a  venditioni  exponas, — ^vol.  1,  611. 

Sale   will  be   vacated   unless   commissioner   advertises   terms    of   credit 
upon  which  land  to  be  sold, — ^vol.  1,  40. 
Sales— Failure  to  Advertise  as  Required  in  the  Judgment. 

A  failure  to  advertise  land  for  sale  as  required  by  the  judgment  of 
sale,  is  error  in  that  it  may  prevent  competition  by  reason  of  the  time 
and  place  not  being  known 509 

Commissioiner's  Sale — ^Presumptive  as  to  Advertisement. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the 
commissioner  advertised  the  sale  as  directed  by  the  judgment,  especially 

when  his  report  shows  he  did 669 

Bond  for  Purchase  Money— Parties  to  Suit— Pleadings. 

In  a  suit  to  enforce  a  sale  bond  of  personalty,  it  is  necessary  to  bring 
all  originally  interested  parties  before  the  court,  that  their  interest, 
as   appearing,   either   by   enforcement    or   cancellation   of   the    bond,    may 

be  protected 372 

Specific  Performance — ^Bond  for  Title. 

Under  a  sale  of  land  by  bond  for  title,  neither  party  being  in  fault 
as  to  the  defective  title,  the  vendees  remedy  is  for  a  specific  execution, 

and  not  for  recovery  of  the  consideration  money 546 

vol.  1,  298. 
Notice  of  Sale  without  Bond. 

If  the  sheriff  has,  in  good  faith,  reasonable  doubt  as  to  the  liability 
of  property  to  the  execution,  he  has  no  right  to  release  the  levy,  with- 
out  reasonable   notice   to   the   execution   debtor   that    he   would   not    sell 

without  a  sufficient  bond 622 

Bond — Sale  of  Property  by  Court  without  Reinvestment. 

When  a  married  woman,  over  21  years  of  age,  desires  a  sale  of  an 
inheritance,  by  order  of  court,  without  reinvestment  thereof,  but  the 
fund  to  be  placed  under  control  of  her  husband,  without  bond,  she  will 
be  estopped  from  attacking  the  sale  thereafter,  especially  when  she  had 

joined  her  husband  in  a  subsequent  confirmation  of  the  title 335 

Acquiescence  by  Beneficiary  Under  Sales  of  Cestui  Que  Trust. 

Where  land  .is  transferred  to  cestui  que  trust  under  an  implied  contract, 
acquiescence  for  a  period  of  20  years  thereafter,  in  sales  made  thereunder. 
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SALES— Continued, 
for  an  adequate  price  of  the  land  at  its  then  value,  will  bar  any  subsequent 
right  of  the  beneficiary  to  revoke  the  sale  under  the  imputation  of  con- 
structive fraud 188 

Bills  and  Notes— Purchaser  for  Value— Sale  of  Notes.       , 

Haggins  made  application  of  Fry  to  secure  for  him  $5,000.  Brent  con- 
ducted negotiations.  Fry  sought  and  secured  the  money  from  one  W.  W. 
North,  son  of  and  agent  for  A.  M.  North.  The  notes  of  Haggins  were  made 
to  and  endorsed  by  Brent,  and  delivered  to  W.  W.  North.  Held  to  be  a 
loan  of  money  and  not  a  sale  of  notes  to  A.  M.  North 474 

Failure  of  Consideration — ^Fraud. 

A  sale  of  land  by  one,  believing  he  held  a  good  title  to  the  land,  is  not 
fraudulent,  where  the  land  was  afterwards,  by  will,  disposed  of,  said  will 
not  being  of  record  at  the  time  of  the  sale 546 

Lands— Execution— Fraud  and  Collusion— Trusts. 

Evidence  of  an  inadequacy  of  price,  and  the  interest  of  a  purchaser,  as 
an  heir,  and  acting  trustee  for  several  other  heirs,  held  sufildent  to  vacate 
the  sale  of  a  large  tract  of  land,  appraised  at  $3,200,  and  sold  for  an 
execution  of  $144 025 

Same — Mode  and  Time  of  Sale — Discretion  of  the  Court — Consent  of  Infants. 
No  other  law  than  the  deed  of  trust  and  the  sound  discretion  of  the 
court  prescribes  the  mode  or  time  of  sale.    The  court  has  the  power  to  make 
a  sale  without  the  consent  of  the  infant  beneficiaries 90 

Estoppel — Sale  of  Property— Power  of  Attorney. 

A  sale  of  property  by  one  holding  a  power  of  attorney,  though  voidable 
on  the  ground  of  fraud  by  the  vendor,  is  binding  on  him  who  makes  the 
sale  under  the  power  of  attorney,  where  it  is  shown  that  the  sale  was  made 
upon  the  agreement  that  the  property  was  to  be  re-deeded  to  him 506 

Judgment  for  Sale  of  Lands — Form  and  Substance. 

It  is  error  to  adjudge  that  land  be  sold  as  a  whole  when  it  does  not  appear 
that  it  is  not  susceptible  of  division  or  to  direct  that  the  whole  of  the  pro- 
ceeds be  paid  to  the  creditor,  although  it  might  bring  twice  the  amount 
of  the  debt 78 

Sale  of  Brandy— Acceptance  of  Proceeds,  Though  Sale  Unauthorised— Waiver. 
Brandy,  which  hais  been  ordered  by  the  owner  to  be  shipped  to  him,  but 
sold  instead,  and  a  statement  of  account  rendered,  with  the  sale  price  of  the 
brandy  entered  thereon,  and  not  objected  to,  cannot  be  claimed  on  account  of 
non-delivery,  or  an  advance  later  in  price.  The  acceptance  of  the  bill  of 
sale,  will  be  held  to  be  a  confirmation  and  waiver  of  any  claim  for  non- 
shipment 581 

Oppressive  Costs. 

A  sale  of  the  lands  upon  which  a  lien  is  thus  created,  to  reimburse  the 
wife,  is  held  imjudicial  where  the  value  of  the  land  in  shown  to  be  no 
more  than  the  price  paid  by  the  wife  for  which  she  holas  a  lien,  and  would 
create  inconvenience  and  oppressiveness  in  its  cost .488 

Judgment  of  Sale — ^Death  of  Defendant — ^Revivor. 

After  a  judgment,  ordering  a  sale  of  land  and  before  the  sale  had  taken 
place,  the  defendant  died,  notwithstanding  which  and  without  a  revivor, 
the  commissioner  proceeded  with  the  sale  and  same  was  confirmed.  Held, 
that  the  sale  and  confirmation  were  nullities,  as  there  were  no  parties  before 
the  court;  it  was  as  requisite  to  revive  as  though  no  judgment  had  been 
rendered 295 

Mortgages — Sale  of  Property  with  Actual  Notica 

A  mortgagee  who  knowingly  permits  and  sanctions  the  sale  of  lands 
embraced  in  his  mortgage,  and  allowed  the  purchaser  to  occupy  same 
adversely  to  his  claim  for  a  period  of  years  before  he  discloses  his  claim, 
is  debarred  from  asserting  his  claim  under  the  mortgage,  against  the 
purchasers  of  the  property.   * 517 

Courts  of  Foreign  States— Restraining  Sale  of  Land  in  This  ^tate 

Where  a  deed  to  land  in  this  State  has  been  adjudged  a  mortgage  by  a 
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SALES—Continued. 
oomt  of  another  State  that  court  havinff  juriBdiction  of  the  person,  may 
restrain  the  grantee  in  said  deed  from  selling  the  land & 

Sale  Free  from  Widow's  Dower. 

A  court  of  equity  may  properly  sell  so  much  of  a  decedent's  land  as  is  nec- 
essary to  pay  the  purchase  money  due,  free  from  the  widow's  dower. . .  .386 

Purchaser— Legal  Title— Sale  Set  Aside. 

When  the  purchaser  at  a  decretal  sale  cannot  get  the  legal  title,  same 
will  be  set  aside 71 

Sale  of  Debts  Without  Consent  of  Creditors. 

A  trustee  has  no  right  to  sell  debts  owing  the  assignor  at  a  sacrific, 
without  the  consent  of  the  creditors 398 

Seasonable  Time  for  Excepting  to  Report  of  Sale. 

Less  than  three  days  has  never  been  recognized  as  a  reasonable  time  to 
except  to  a  report  of  sale 97 

SERVICE. 
Gratuitous  Services — Compensation. 

One  is  not  entitled  to  charge  another  for  gratuitous  services  performed 

without  expectation  of  pecuniary  compensation 166 

Understanding  as  to  compensation  for  services  to  be  rendered,  while  living 
in  common  with  family, — ^vol.  1,  601. 

SHERIFFS  AND  CONSTABLES. 

Where  constable  returns  execution  endorsed  "that  he  has  collected  the 
debt,"  it  is  conclusive  of  the  fact  upon  him  and  his  sureties, — vol.  1,  456. 

It  is  the  duty  of  sheriffs  to  return  all  executions  in  tLci  hands  within 
the  prescribed  time  after  return  day, — vol.  1,  611. 

Same,  on  failure  to  make  such'  return,  plaintiff  entitled  to  judgment,  on 
motion, — ^Vol.  1,  38. 

But  where  held  up  on  instructions  of  plaintiff,  no  liability, — vol.  1,  466. 

Sheriff  not  ^bound  to  levy  on  right  of  redemption  where  there  was  no 
evidence  of  legal  title, — vol.  1,  311. 

SLANDER. 

It  is  not  slander  to  charge  that  one  has  falsely  taken  an  oath  prescribed 
by  an  unconstitutional  and  void  act  of  the  legislature, — ^vol.  1,  100. 

In  action  for  slanderous  words,  they  should  be  taken  in  their  obvious 
meaning  and  signification, — vol.  1,  401. 

As  to  words  spoken  after  commencement  of  suit,  and  alleged  in  amended 
petition, — vol.  1,  213. 

Instruction — Evidence. 

Where  there  is  a  contrariety  of  evidence  in  an  action,  for  slander,  the 
questi3n  is  one  of  fact  peculiarly  within  the  province  of  the  jury,  and  they 
should  be  instructed  that  if  they  believe  from  the  evidence,  plaintiff  denied 
the  malice,  but  truthfully  explained  the  arrest,  its  manner,  and  the  part 
he  took  in  it,  they  should  And  for  him 325 

Excessive  Verdict— Passion  or  Prejudice. 

In  an  action  for  slander,  which  was  exceedingly  aggravated,  a  verdict  of 
$8,000  for  damages,  held  to  be  not  so  flagrantly  excessive  as  to  indicate 
passion  or  prejudice. 666 

Plea  of  Justification — ^Introduction  of  Evidence — Conclusion  of  Argument. 
In  an  action  for  slander,  the  defendant  confessed  by  his  answer,  the 
allegations  of  the  petition,  that  he  had  imputed  to  the  plaintiff  the  crime 
of  perjury.  Therefore,  it  was  incumbent  on  him  to  make  out  the  truth 
of  his  justification.  The  exact  form  of  the  words  containing  the  charge 
were  immaterial,  so  that  the  substance  were  proven 326 
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SET-OFF  AND  OOUNTER-CLAm. 
Off -set — Account — ^Prima  Fod.  Bvidence  of  Settlement. 

Items  of  an  account,  pleaded  as  a  set-off  in  a  suit  on  notes,  and  which 
were  created  before  the  date  of  the  notes,  the  execution  of  the  notes  is 

prima  facie  evidence  that  said  accounts  were  thereby  settled 856 

Szecutors  and  Administrators— Pleading— S.et-off. 

In  dealings  between  an  administrator  and  his  creditor,  a  debt  due  from 
a  decedent  cannot  be  set  off  against  one  due  his  administrator  contracted 

to  and  with  the  latter 57 

Bill  of  Exchange — Off-set  and  Counter-claim — ^Purchaser  for  Value  of  Bill  of 
Exchange. 

A  set-off  or  counter-claim  existing  between  the  original  parties  to  a  biU 
of  exchange  cannot  be  adjudged  against  an  assignee,  after  the  bill  has  gone 
into  circulation,  in  the  regular  course  of  business,  for  a  valuable  con- 
sideration  271 

Promissory  Notes — Assignment — Notice — Set-off. 

Where  a  promissory  note  has  been  assigned  without  the  knowledge  of  the 
payee,  he  is  entitled  to  a  set-off  against  the  same  to  the  amount  he  had 
paid  the  assignor  before  he  knew  of  the  assignment 121 

Set-off— Connter-daim — Statutes  of  Limitation. 

The  statutes  of  limitation  may  run  against  a  set-off,  but  not  against  a 
counter-claim.   67 

Limitation  of  Actions— Off-set  and  Cross-petition. 

A  set-off  being  a  substitute  for  a  cross-petition,  and  as  to  the  time  the 
statute  began  to  run,  must  be  treated  as  brought  simultaneously  with  the 
original  action ^ 601 

Title — Slander  of— Unliquidated  Damage— Off-set — Contract 

The  slander  of  the  title  of  appellant  by  appellee  is  a  daim  for  unliquidated 

damages  which  cannot  be  off -set  against  a  claim  on  contract 224 

Notes — Counter-claim. 

In  a  suit  on  note,  unless  answer  made  to  set-off,  it  should  be  allowed,— 
vol.  1,  611. 

A  renewal  of  a  note  waives  a  set-off  or  counter-claim  against  original 
note, — ^voL  1,  424. 

SPECIFIC  PERFORMANCE. 

Matters  necessary  for  enforcement  of  specific  execution  of  executory  con- 
tracts,—vol  1,  625. 

As  to  necessary  facts  in  petition  to  compel  specific  execution  of  contract 

to  divide  an  estate, — ^vol.  1,  158. 

Where  an  obligor  binds  himself  to  mak  a  payment  in  a  specific  fund, 
contract  will  be  enforced, — ^vol.  1,  568. 

In  a  suit  to  enforce  lien,  under  specific  contract,  plaintiff  may  perfect 
his  title  during  progress  of  case, — vol.  1,  163. 

Will  not  be  enforced  when  neither  party  is  in  position  to  convey  legal 
title,— vol.   1,   180. 

Contracts — Specific  Execution — Petition  Defective. 

In  a  suit  to  enforce  the  specific  execution  of  a  contract  the  plaintiff  must 
allege  ability  and  readiness  to  convey  the  land  in  controversy  to  his 
vendee 71-610 

To  have  the  specific  execution  of  a  contract,  it  is  essential  to  aver  the 
payment  of  the  consideration, — vol.  1,  60. 

Party  must  show  that  he  has  been  in  no  default  in  not  performing  the 
contract,— Vol.   1,   118. 

Sales— Bond  for  Title. 

Under  a  sale  of  land  by  bond  for  title,  neither  party  being  in  fault  as 
to  the  defective  title,  the  vendee's  remedy  is  for  specific  execution,  and  not 
for  recovery  of  the  consideration  money 546 
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SPECIFIC  PERFORMANCE— Continued. 
Vendor  and  Purchaser — Duty  to  Pay  off  Existing  Lien  by  Vendee. 

It  is  not  the  duty  of  a  vendee  to  seek  out  nnd  discharge  an  existing  mort- 
gage on  lands  purchased  from  the  vendor,  though  there  may  be  due  to  the 
vendor  an  amount  equal  to  the  amount  of  such  mortgage.  The  vendor 
must  tender  a  deed  free  frcm  incumbrance,  before  Le  can  enforce  a  specific 
performance  of  contract  with  his  vendee 357 

Pleadings— Parties  to  Suit. 

In  a  suit  to  enforce  a  specific  conveyance,  for  a  division  of  property 
ordered  by  a  judgment  of  court,  it  is  proper  to  join  as  parties  defendant, 
all  persons  in  possesion  of  the  land,  by  pretended  purchase  or  other- 
wise  520 

STATUTES. 

Statute  of  March  10,  1866,  as  to  transfers  for  benefit  of  creditors — 
vol.  1,  329. 

Expatriation  Ac-,  adopted  March  16,  1862,  unconstitutionai, — vol.  1,  100. 

A  statute  requiring  guardian  to  enter  into  covenant  to  an  infant  with 
good  security,  not  violated,  if  bond  made  payable  to  State, — vol.  1,  130. 

Sections  20  and  22,  Revised  Statutes,  2  Stanton,  as  to  application  of, — 
vol.  1,  142. 

Statute  of  1856  does  not  denounce  the  transfer  of  property  in  contempla- 
tion of  insolvency,  fraudulent,  unless  creditor  claims  benefit, — vol.  1,  50. 

Same,  as  to  mortgage  not  made  in  contemplation  of  insolvency  and  with- 
out design  to  prefer  some  creditor, — ^^'ol.  1,  13. 

Motion  made  to  set  aside  re-sale  of  land)  for  irregularity  of  acts  of  of- 
ficers is  not  restricted  to  time  as  prescribed  in  chapter  26,  Revised  Statutes, 
1,  Stan..— Vol.  1,  413. 

STATUTE   OF   FRAUDS. 

Sale  of  land  and  assignment  of  purchase  money  notes  to  one  creditor, 
within  statute, — ^vol.  1,  546. 

A  parol  gift  of  land  by  father  to  son,  who  transferred  to  third  party, 
and  after  ten  years,  the  father  conveyed  same  land  to  other  children.  Held, 
that  they  are  estopped  to  plead  statute  of  frauds, — vol.  1,  276. 

A  re-sale  by  vendee  of  portion  of  land,  to  his  vendor,  with  parol  agree- 
ment to  apply  proceeds  on  original  debt,  not  within  the  statute,  in  suit 
to  foreclose  lien, — vol.  1,  305. 

A  mortgage  given  mortgagee  in  contemplation  of  becoming  his  debtor,  is 
within  the  statute, — vol.  1,  51. 

Mutual  promises  do  not  have  to  be  in  writing  in  order  to  make  them 
obligatory  on  the  parties, — vol.   1,   172. 

STATUTE  OF  LIMITATIONS. 
The  statutory  bar  provided  for  by  chapter  63,  Revised  Statutes,  did  not 
embrace  pre-existing  causes  of  action, — vol.  1,  582. 

It  is  not  required  of  a  surety  to  give  notice  to  the  payee  in  a  note  of 
his  relation  to  the  obligor,  before  he  can  avail  himself  of  the  statute, — 
vol.  1,  541. 
The  statute  will  run  in  favor  of  a  surety, — ^\'ol.  1,  412. 
Set-off— Counter-claim. 

The  statutes  of  limitation  may  run  against  a  set  off,  but  not  against  a 

counter-claim 67 

Renewal  of  Notes— Usury. 

A  substitution  of  new  note?  for  old  ones,  where  none  of  the  principal 
is  paid,  is  a  continuance  of  the  loan,  and  the  statute  of  limitations  will 
not  bar  a  recovery  of  any  usury  paid  thereon 474 

Sight  of  Action. 

The  statute  of  limitations,  limiting  the  right  of  entry  to  fifteen  years, 
will  not  bar  an  action  for  recovery  of  land,  in  a  suit  between  conflicting 
patents,  and  will  not  begin  to  run  until  after  the  junior  patent  has  been 

52 
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STATUTE  OF  LIMITATIONS— Ck)ntiiiued. 
actually  obtained,  since  the  plaintiff  would  have  no  right  of  entry  or  cause 
of  action,  until  so  obtained.    612 

Promise  to  Settle  Mutual  Accounts— Instructions. 

In  a  suit  on  account,  where  the  plea  of  limitations  is  filed  with  the  answer, 
a  refusal  of  the  court  to  give  an  instruction  for  the  defendant,  that  a 
promise  to  settle  mutual  subsisting  accounts  or  an  acknowledgment  that 
he  did  not  dispute  plaintiff's  accoimt  but  that  he  had  a  larger  account 
against  him,  was  not  such  an  acknowledgement  as  would  take  the  accounts 
of  the  plaintiff  out  of  the  statute  of  limitations,  is  held  to  be  er- 
roneous  601 

Szpress  Acknowledgment  of  the  Debt. 

In  order  to  take  a  case  out  of  the  statute  of  limitations  an  express  ac- 
knowledgment of  the  debt,  as  a  debt  due  at  that  time  {coupled  with  the 
original  consideration),  or  an  express  promise  to  pay  it,  must  be  proved  to 
have  been  made  within  the  time  prescribed  by  the  statute 601 

STEAMBOATS. 

As  to  necessary  denials,  in  action  against  steamboat  and  her  captain, — 
vol.  1,  81-99. 
Contract— Assumption  by  Bailee  of  Debts  Due  Steamboat. 

A  contract  by  a  bailee  to  become  responsible  for  all  the  existing  debts 
of  a  steamboat,  the  use  of  which  had  been  transferred  to  him,  is  held  to  be 
an  obligation  only  to  pay  such  debts  and  liabilities  as  were  liens  on  the 
boat  for  their  payment,  and  not  for  such  debts  as  had  been  contracted  by 

former  bailees  for  speculation 389 

Custom  Must  Be  Certain  and  Reasonable. 

To  make  a  custojn  and  usage  a  bona  fide  one,  it  is  a  pre-requisite  that 
the  custom  was  certain  and  that  it  was  a  reasonable  one.  And  of  the  latter, 
where  parties  would  charter  a  steamboat,  they  could  purchase  articles  to 
transport  on  it  more  valuable  than  the  boat  itself,  and  if  it  should  be 
liable  for  the  price,  the  property  of  the  owner  could  be  incumbered  and 

put  to  hazard,  by  the  reckless  conduct  of  an  insolvent  bailee 390 

Liens  on  for  Supplies  Sold. 

The  statute  gives  no  lien  on  a  steamboat  to  which  goods  and  supplies 
are  sold,  for  speculation  by  the  parties,  or  to  enable  the  boat  to  earn 
freight 389 

STREET  IMPROVEMENT. 

Assessment  of  Property  Covered  by  Railroad  Track — Ordinance. 

The  owners  of  property  along  a  street,  upon  which  runs  a  railroad  track, 
cannot  be  required  to  pay  for  paving  or  otherwise  improving  so  much  of  it 
as  is  covered  by  the  railroad  track,  it  being  the  duty  of  the  owners  of  the 
track  to  keep  it  in  order,  consequently  a  general  ordinance  and  the  con- 
tract under  it  for  paving,  curbing,  macadamizing  and  graveling  that  street, 
without  excepting  the  track,  is  illegal  and  not  enforcible 275 

But  an  amendatory  ordinance  requiring  the  improvement  of  so  much  of 
the  street  as  is  not  touched  by  the  railway  track,  is  legal  and  binding 
against  the  property  adjacent  thereto 275 

An  objection  that  in  the  commissioner' is  report,  or  the  petition  that  the 
^'graveling"  is  not  specified  cannot  avail,  as  it  is  a  part  of  the  macadam- 
izing which  the  petition  alleges  was  completed  according  to  contract. . .  .275 
Property  Holders'  Expense — Each  Front  Liable. 

Particular  circumstaces  might  arise,  however,  which  would  forbid  the 
improvements  as  made  thereon,  but  only  each  front  is  liable  for  the  im- 
provements made  on  it,  and  not  on  the  other  fronts.  And  the  purchase  of  a 
long  front,  however  narrow  may  be  the  lot,  the  purchaser  must  be  presumed 
to  have  known  the  burdens  thus  placed  upon  it,  and  find  compensation  for 
these  in  the  reduction  of  the  consideration  to  be  paid,  or  the  prospective 
increase  in  value 446 
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STREET  IMPROVEMENTS— Continued. 
Confiscation,  Under  Guise  of  Taxation. 

Partciular  circumstances  might  arise,  however,  which  would  forbid  the 
holding  of  a  long  narrow  front  liable  for  improvements  made  on  it,  in  that 
it  might  amount  to  the  confiscation  of  the  property,  under  the  guise  of 

taxation 446 

Contract  with  City — Ordinance — Grading  and  Paving. 

Curbing  is  not  included  in  grading  and  paving,  and  is  as  distinct  as  these 
are  from  each  other,  and  unless  the  ordinance  authorizes  the  curbing  the 
city  has  no  right  to  put  it  under  contract,  but  if  it  is  done  the  city  and 
not  the  lot  owners  are  responsible 75-74 

SUBROGATION. 

A  purchaser  of  the  interest  of  a  payee  in  a  note  becomes  invested  with 
the  equitable  title,  and  is  subrogated  to  the  rights  of  the  payee, — vol.  1,  600. 

A  purchaser  of  land  with  notice  of  renunciation  of  title  by  vendor,  and 
a  prior  sale  by  parol,  estopped  from  claiming  subrogation, — ^vol  1,  437. 
Fraudulent  Conveyance — ^Prefemce  of  Creditors. 

One  w;ho  purchases  property  of  an  insolvent  debtor,  whose  precarious 
condition  was  known  to  him  at  the  time,  will  be  deemed  to  hold  the  prop- 
erty in  trust  for  the  creditors  generally.  The  payment  of  part  of  the  pur- 
chase money,  on  the  order  of  the  debtor,  to  a  third  party,  will  only  give 
the  purchaser  a  right  to  be  substituted  therefor,  but  he  cannot  claim  a  lien 

for  such  an  amount  so  paid,  over  the  creditors 424 

Purchase  Money  Lien — Surety  on  Injunction  Bond. 

Where  a  surety  on  an  injunction  bond  is  required  to  pay  judgments  ren- 
dered for  purchase  money  due  on  land,  and  others  seek  a  sale  of  the  land 
fpr  subsequent  claims  thereon,  the  surety,  by  subrogation,  becomes  entitled 
to  the  prior  lien  for  purchase  money 106 

SUBSTITUTION. 
Lien — Exchange  of  Mortgage  Notes. 

Though  the  exchange  of  mortgage  notes  given  for  the  purchase  price  of 
real  property,  for  those  of  a  stranger  and  unsecured,  might  prima  facie 
imply  a  waiver  of  the  lien,  but  if  this  be  done  for  the  accommodation  of 
the  mortgagor,  about  to  remove  to  another  State,  it  would  be  a  mere  sub- 
stitution, and  would  not  extinguish  the  lien 359 

SURPRISE. 
Where  by  fault  of  plaintiff,  or  other  cause  of  surprise,  which  defendant 
could  not  otherwise  have  discovered,  he  is  entitled  to   continuance, — vol. 
1,  619. 

SURVIVORSHIP. 
A  devise  was  a  vested  remainder  upon  death  of  testator.    Held,  that  all 
the  children,  at  his  death,  took  an  immediate  vested  interest,  descended  by 
operation  of  law, — vol.  1,  406. 

SUSPENSION  OF  COURT. 
Where  court  suspended  by  act  of  legislature,  plaintiff  held  not  guilty  of 
laches  in  not  suing  on  note  past  due,  obligor  lutving  died  during  time  of 
such  suspension, — ^vol.  1,  627. 

TAVERN. 
A  license  to  keep  a  tavern  on  a  farm,  does  not  confine  the  privilege  to  any 
one  place  thereon, — vol.  1,  341. 

Same,  where  license  to  **keep  a  tavern  in  a  town," — ^Ib. 

TAXES. 
In  a  suit  for  recovery  of  taxes,  defendant  entitled  to  prove  that  when 
tax  books  were  received  by  his  deputy,  certain  taxpayers  were  insolvent, 
and  still  continued  so, — ^vol.  1,  420. 
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TENANCY. 
Lands — ^Pennanent  Improvements. 

Under  a  lease  or  tenancy  by  permission,  fencing,  grubbing,  ditching  and 
clearing  lands  are  not  permanent  improvements,  as  all  these  things  are 
necessary  to  be  done  to  enlarge  the  products  of  the  farm  and  increase  the 
profits  of  the  tenant,  but  improvements  to  buildings  and  the  making  of  a 
cistern  are  of  a  permanent  character  and  the  owner  is  liable  therefor 2d5 

TENDER. 
A  plea  of  tender,  to  be  effectual,  should  show  an  offer  to  deliver  or  per- 
form, and  a  continued  readiness  thereafter, — vol.  1,  301. 

Redemption — ^Physical  Restraint — ^Mental  Disability — ^Excuse  for  Non-tender. 

Physical  restraint  and  mental  disability  is  an  equitable  excuse  for  not 

making  a  precise  tender  for  redemption  and  a  court  of  equity  will  require 

one  to  surrender  this  advantage  and  accept  the  amount  to  which  he   is 

legally  entitled 73 

Contract^Valid  Delivery  of  Article  Sold  Under— What  Constitutes  Tender. 
Under  a  contract  for  the  sale  of  com,  to  be  delivered  at  the  city  of 
Louisville  at  a  designated  place,  a  tender  to  the  defendant  while  the  com 
was  partly  on  loaded  cars  in  transit  and  partly  in  the  city  of  Jeffersonville, 
Ind.,  and  in  quantities  at  variance  with  the  designated  amounts  to  be  de- 
livery under  the  terms  of  the  contract,  would  not  be  sufficient  to  hold  the 
defendant  liable  for  any  loss  the  plaintiff  would  sustain  in  consequence  of 
a  sale  at  a  less  figure  than  that  specified  in  the  contract.  The  defendant 
was  not  bound  to  receive  the  com  thus  offered,  as  a  compliance  with  the 
contract 248 

THREATS. 
Money  Obtained  by  Coercion — ^Demurrer — Actions. 

Money  obtained  from  a  plaintiff  by  threats  to  have  his  son  arrested  for 
an  alleged  offense,  is  a  proper  ground  of  action  for  recovery,  and  it  ia 
error  to  sustain  a  demurrer  thereto 508 

TIMBER. 
Widow  may  sell  timber  from  her  deceased  husband's  land  in  order  to 
purchase  work  stock  to  cultivate  the  farm, — vol.  1,  175, 

TITLE. 
Adverse— Possession— Thirty  Years'  Occupancy— Paper  Title  not  Nece9sary. 
A  claimant  of  land  under  a  senior  patent  who  has  been  in  possession  con- 
structively for  more  than  thirty  years,  is  not  required  to  show  actual  record 

title,  in  defense  of  his  claim 578 

Slander  of— Unliquidated  Damage — Set-off— Contract. 

The  slander  of  the  title  of  appellant  by  appellee  is  a  claim  for  unliquidated 

damages  which  cannot  be  off -set  against  a  claim  on  contract. 224 

Contract— Pleadings— Title  by  Delivery. 

Where  the  allegations  and  proof  fails  to  establish  the  delivery  of  wood 
sold  under  contract,  or  the  setting  apart  of  a  quantity  designated  in  the 
contract,  this  will  not  constitute  title  or  delivery,  and  no  action  on  the 
contract   will   lie 60 

Wills— Estate  in  Fee  Simple. 

A  vrill  conveying  an  estate  to  a  wife  "and  the  heirs  of  her  body,"  con- 
structively imports  a  fee  simple  title  in  her,  and  a  purchaser  from  her  will 
hold  a  fee  simple  interest  indefeasable  by  her  issue 594 

Partition— Legal  Title  Holder— Parties. 

Where  the  legal  title  to  land  in  contest  is  in  one  no.  a  plaintiff  nor  de- 
fendant to  the  action,  he  cannot  be  concluded  nor  his  title  passed  by  the 
pleadings,  proof,  or  judgment  to  which  he  was  no  party 196 
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TORT. 
Actions  for  Recovery  Under. 

To  render  a  defendant  liable  for  the  conduct  of  others  in  an  action  for 
the  wrongful  taking  of  property,  it  must  be  shown  that  there  was  an  active 
participation  in  the  taking,  or  that  he  advised  and  counseled  therein ....  508 

TRESPASS. 
Jurisdiction — ^Action  for  Trespass  by  Master  of  a  ..teamer. 

An  action  of  trespass  may  be  maintained  against  the  master  of  a  steamer, 
for  wrongs  committed,  though  no  action  therefor  could  be  maintained 
against  the  boat  except  in  the  admiralty  courts  of  the  United  States 655 

Jnrisdiction  of  Justice  Courts— Jefferson  County. 

An  action  for  trespass  quare  dausum  fregit,  though  by  implication  is  an 
assertion  of  actual  possession,  does  not  come  within  the  prohibition  of  the 
act  of  4th  of  March,  1866,  Myers,  Suppt.  575,  regulating  the  jurisdiction  of 
justices  of  the  peace  for  Jefferson  and  Kenton  counties 569 

TRIAL. 

A  bill  of  exceptions  cannot  be  filed  in  vacation, — vol.  1,  370. 

Extension  of  time  must  b.e  until  a  day  in  the  next  term  of  court, — lb. 

Where  appellant  in  error,  has  an  original  action,  brought  in  ordinary, 
transferred  to  equity  docket,  over  objections  of  appellee,  he  cannot  com- 
plain of  lack  of  trial  by  jury, — vol.  1,  18. 

Pleading — ^Answer. 

Where  an  answer  has  been  filed  at  the  first  term  of  court  after  summons, 
and  the  plaintiff  does  not  consent  that  the  statements  of  the  answer  might 
be  taken  as  true,  he  is  not  entitled  to  a  trial  at  that  term,  if  the  issue 
of  fact  is  made  by  the  answer 572 

Parties  to  Suit — Summons. 

In  actions  by  equitable  proceedings  plaintiff  shall  be  entitled  to  a  .trial  at 
the  first  term  after  summons  has  been  served  on  all  the  defendants,  as  pro- 
vided by  section  137  and  section  395,  Civil  Code,  where  no  issue  of  fact  is 
made  by  the  pleadings,  or  where  the  plaintiff  consents  that  the  statements 
in  the  answer  may  l^  taken  as  true.  The  service  of  process  on  one  of  the 
defendants  and  judgment  thereon  is  error,  other  co-defendants  not  having 
been  summoned   53 

TRADE   MARK. 
A  trade  mark  must  have  the  name  of  the  manufacturer  attached,  so  as 
to  give  correct  information  in  relation  thereto, — vol.  1,  352. 

TROVER  AND  CONVERSION. 

Actions — Contract  Price  Criterion. 

In  an  action  of  trover  and  conversion,  the  value  af  the  property  at  the 
time  of  the  conversion,  not  to  exceed  the  contract  price,  is  the  true 
criterion 324 

TRUSTEE. 

If  a  trustee,  named  in  a  deed,  refuses  to  act,  chancellor  may  appoint  one, — 
vol.  1,  533. 

A  trustee  can,  without  the  aid  of  the  chancellor,  pass  title  to  land,  to 
purchaser, — ^vol.    1,    139. 
Assignment  for  Benefit  of  Creditors— Duty  and  Liability  of  Trustee. 

Where  a  trustee  prevents  the  consummation  of  a  judicial  sale  of  trust 
property  by  asserting  an  unfounded  claim  against  it,  and  the  property  is 
therefore  resold,  he  will  be  held  responsible  to  the  creditors  for  the  differ- 
ence in  the  price  which  it  brought  at  the  last  sale  and  the  amount  bid  at 
the  first  sale 398 

A  trustee  has  no  right  to  purchase  trust  property  at  a  judicial  sale  and 
pay  for  same  out  of  trust  funds,  unless  authorized  by  the  creditors 398 
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TRUSTEE— Continued. 
Same — Sale  of  Debts  Without  Consent  of  Creditors. 

A  trustee  has  no  right  to  sell  debts  owing  the  assignor  at  a  sacrifloe, 

without  the  consent  of  the  creditors 398 

A  trustee  had  no  right  to  consent  to  the  assignor  collecting  the  debts 

without  the  consent  of  the  creditors 398 

A  trustee  had  no  right  to  consent  to  the  assignor  collecting  the  debts 
transferred    to    him   as    trustee,    and    was    properly    held    responsible    for 

same 398 

Preferring  Creditors. 

A  trustee  is  not  entitled  to  the  exclusive  privilege  of  having  the  debts  of 
the  assignor,  for  which  he  was  bound,  as  surety,  paid  in  full  before  the 

other  creditors  are  allowed  to  participate 398 

Contracts  Between  Trustee  and  Beneficiary — Constructive  Fraud — Construc- 
tion of.  ' . 

Courts  of  equity  have  prudently  established  the  preventive  doctrine  of 
constructive  fraud  whereby  contracts  by  trustees  for  acquiring  the  property 
of  their  confiding  and  comparatively  uninformed  beneficiaries,  are  prima 
facie  presumed  fraudulent,  and  will  be  so  adjudged  without  proof  on  either 
side,  thus  imposing  on  a  trustee  buying  his  beneficiaries'  property  the  onus 
of  satisfactory  proof  of  the  reciprocity  and  integrity  of  the  contract 188 

TRUST   DEEDS. 
(See   Mortgages.) 

TRUSTS. 

As  to  resulting  truest  in  f>urcha8e  of  land  where  deed  taken  in  name  of 
one  person  and  consideration  paid  by  another, — see  vol.  1,  142. 

Purchase  of  lands  by  one  appointed  committee  of  lunatic,  does  not  result 
to  heirs  of  lunatic;  action  for  recovery  of  amount  paid,  with  interest,  is 
remedy, — vol.  1  ,596. 

Where  land  held  by  one  in  secret  trust,  trustee  may  assert  claim  to 
extent  of  money  shown  to  have  been  bona  fide  paid  or  advanced, — vol.  1,  446. 
Failure  for  Want  of  Trustee. 

It  is  a  well  settled  principle  that  a  trust  will  not  fail  for  the  want  of 

a  trustee,  (also  vol.  1,  633.)    24 

Executors  and  Administrators — Violation  of  Fiducial  Trust. 

An  executor,  who  loans  money  of  tiis  testator,  and  by  a  transfer  of  the 
note  thus  taken,  secures  other  notes  from  different  parties,  which  latter 
notes  prove  worthless  on  account  of  his  dereliction  of  vigilance,  is  held  liable 

personally  for  the  loss  thus  sustained  to  the  estate 636 

Wife's  Separate  Estate  for  Life — ^Remainder  to  Children  Held  in  Trust. 

The  husband  bought  and  paid  for  land  and  had  the  legal  title  conveyed 
to  himself  in  trust  for  the  separate  use  of  his  wife  and  of  her  children  dur- 
ing life  and  after  her  death  the  remainder  for  said  children.  Held^  that  the 
husband  was  not  only  trustee  but  donor  of  the  trust,  and  had  a  legal  right 
in  conjunction  with  his  wife  to  sell  or  mortgage  her  interest  for  her  sup- 
port    460 

Exempt  Property — Right  of  Husband  to  Convey  Same  for  Use  of  Wife. 

Property  that  is  exempt  from  liability  for  the  debts  of  the  husband  can 
be  conveyed  in  trust  for  the  use  of  the  wife,  and  a  subsequent  attempt  to 
create  a  lien  upon  same  by  the  husband  would  not  afifect  the  title  he  had 
already  conveyed 286 

Jurisdiction  of  Court. 

A  circuit  court  has  jurisdiction  to  effectuate  a  trust  by  the  sale  of  land  to 
relieve  it  of  incumbrance  and  to  re -invest  the  surplus  for  the  bene- 
ficiaries  90 

Limitations  of  Actions— When  Right  of  Action  Accrues. 

Where  property,  held  under  an  express  or  implied  trust,  which  would  not 
accrue  imtil  the  death  of  the  grantor  and  a  refusal  to  fulfil  the  trust,  neither 
a  statutory  nor  presumptive  bar  will  apply 550 
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TRUSTS— Continued. 

Limitations — Ck>rporations — ^New  Institutions  Liable  for  Debts  of  Old 

It  is  a  well  settled  rule  that  limitations  will  not  run,  as  a  general  rule, 
against  an  express  trust.  An  act  providing  for  the  organization  of  a  new 
corporation  in  which  it  provides  "to  raise  the  necessary  funds  to  pay  the 
debts  not  secured  by  mortgage  or  deed  of  trust,  and  the  punctual  payment 
of  interest  on  its  debts  and  liabilities"  is  held  to  clearly  contemplate  that 
the  property  of  an  old  corporation  it  acquired,  should  pass  to  it,  pledged 
for  the  payment  of  the  debts  of  the  old  company 378 

Notice— Fraud. 

A  party  purchasing  lands  with  actual  or  constructive  notice  of  a  trust 
existing  in  his  vendor,  though  not  of  record,  acquires  no  right  beyond  that 
held  by  such  vendor,  and  any  attempt  to  pass  an  unincumbered  title  with 
such  notice,  would  be  fraudulent 359 

Sight  of  Redemption  of  Trust  Property — Sales. 

A  sale  of  mortgaged  property  with  a  right  of  redemption  by  the  mort- 
gagor being  given  by  the  purchaser,  the  property  being  of  a  value  of  $2,000 
and  sold  for  $179.08,  and  the  mortgagor  continuing  in  possession  without  a 
definite  contract  as  to  rent  or  future  surrender,  is  held  not  to  be  a  sale 
absolute,  but  in  trust  for  the  creditors  of  the  mortgagor 535 

TURNPIKE. 
As  to  substantial  compliance  with  conditions  upon  which  subscriptions  to 
stock  in  a  company  were  made, — see  vol.  1,  228. 

USE  AND  OCCUPATION. 
Use  of  Property  by  Husband  After  Wife's  Death. 

The  retention  and  use  of  the  personal  property  of  the  wife,  by  the  hus- 
band, after  her  death,  will  imply  a  promise  to  make  a  reasonable  compensa- 
tion therefor 467 

UNDUE  INFLUENCE. 

Wills— Incapacity  of  Testator. 

An  unequal  distribution  of  an  estate  amongst  his  children,  excluding  en- 
tirely two  of  them,  whom  he  had  formerly  stated  he  would  provide  for, 
and  the  driving  away  from  his  home  of  two  of  the  children,  when  they 
were  sick,  at  the  instigation  of  the  fortunate  devisees,  held  to  show  undue 
influence,  and  to  render  said  will  void 411 

Fraud  and  Undue  Influence. 

Nor  can  a  plea  of  fraud  and  undue  influence  be  substantiated,  after  sub^ 
mitting  for  more  than  eighteen  years,  whilst  the  son  was  supporting  his 
parents.  After  their  demise,  the  heirs  should  not  be  permitted  to  attempt 
the  vindication  of  their  injured  parents*  rights,  when  too  late  to  do  them 
any  good,  and  when  all  the  benefits  would  inure  to  them 587 

LT^LAWFUL  ENTERPRISE. 

Acts  and  Declarations. 

The  legal  principle  governing  in  cases  where  several  are  connected  in  an 
unlawful  enterprise  when  the  connection  is  established  by  the  evidence,  is 
that  every  act  and  declaration  of  each  one  in  furtherance  of  the  original 
enterprise,  and  with  reference  to  the  common  object  is,  in  contemplation 
of  law,  the  act  and  declaration  of  all 316 

USURY. 

Where  usurious  rate  of  interest  charged  in  note,  it  must  be  reduced  to 
legal  amount, — ^vol.  1,  240. 

Notes  taken  up  on  renewal,  are  competent  evidence  upon  a  question  of 
usury, — ^vol.  1,  92. 

Not  necessary  to  plead  usury,  where  statute  declares  more  than  legal 
interest  void, — ^voL  1,  77. 
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USURY— Continued.  . . . 

Although  not  pleaded,  court  of  equity  will  not  enforce  usuary, — vol.  1,  448. 

Usury  paid  may  be  recovered  bv  action,  notwithstanding  the  judgment 
for  the  debt,— vol.  1,  449. 

Where  agent  loans  money  for  his  principal,  and  notes  made  payable  to 
himself,  usury  will  be  purged, — ^vol.  1,  282. 
Statute  of  Limitations — Renewal  of  Notes. 

A  substitution  of  new  notes  for  old  ones,  where  none  of  the  principal  is 
paid,  is  a  continuance  of  the  loan,  and  the  statute  of  limitations  will  not 

bar  a  recovery  of  any  usury  paid  thereon 474 

Bills  and  Notes— Usury,  Waiver  of  Claim  for — ^Administrators. 

An  obligor  and  sureties  in  a  note,  have  the  right  to  claim  usurious  pay- 
ment of  interest  on  a  note,  given  a  deceased,  while  that  note  is  in  the 

hands  of  the  administrator 616 

Evidence — Claim  for  Usurious  Interest  Established  by  Assignor  Before  Re- 
lease from  Original  Debt. 

An  assignee  of  a  claim  for  usurious  interest,  who  was  also  surety  for  the 
assignor  upon  the  original  debt  out  of  which  the  claim  for  usury  originated, 
cannot  establish  the  fact  of  the  usury  by  the  evidence  of  his  assignor  only, 
until  he  shall  have  released  the  assignor  from  responsibility  on  the  original 

liability  for  money  paid  as  his  surety  to  the  original  creditor 205 

Voluntary  Payment  on  Note  Before  Due,  Does  not  Stop  Interest. 

The  voluntary  payment  on  a  note  before  its  maturity,  gives  the  payor  no 
right  to  stop  the  interest;  therefore  only  so  much  as  was  paid  over  and 
above  the  legal  interest,  on  the  sum  borrowed,  would  be  usurious.  An  over- 
payment thus  made  of  $48.03  is  a  sum  of  which  the  Appellate  Court  has 

no  jurisdiction .287 

Land  Sold  on  Installments — ^Interest  Reserved  in  Note  not  Usury. 

The  reservation  of  ten  per  cent  interest,  for  one  year,  in  a  note  for  the 
purchase  price  of  land,  in  the  event  of  non-payment  when  due,  was  a  part 
of  the  consideration  and  not  usury  (also  vol.  1,  322) 455 

VENDITIONI  EXPONAS. 
Lien— Writs  of— Evidence  of  Legal  Levy. 

\Mien  the  appellants  in  the  court  below,  fail  to  produce  or  require  the 
appellee  to  file  all  the  executions  which  had  been  issued,  the  presumption 
of  an  execution  lien  arising  from  the  undenied  allegation  and  proQf  that 
writs  venditioni  exponas  had  been  issued  to  sell  the  land,  must  be  held 
to  be  sufficient  evidence  of  a  legal  levy  on  it,  which  operated  as  a  Uen. .  142 

VENDOR  AND  PURCHASER. 

Purchaser  of  note  before  maturity,  in  good  faith,  for  valuable  considera- 
tion, bona  fide  owner, — vol.  1,  424. 

As  to  facts  necessary  to  entitle  vendor  of  real  estate,  by  executory  con- 
tract to  a  judgment  in  rem,  and  enforcement  of  lien, — vol.  1,  625. 
Bona  Fide  Purchaser  of  an  Expectancy. 

Thtf  purchaser  of  an  expectancy  by  a  vendee,  with  knowledge  that  the 
interest  of  the  claimants  who  had  sold  by  executory  contract  to  his  vendor, 
held  only  a  resulting  trust,  assigned  to  a  third  party,  to  take  effect,  at  the 
death  of  his  vendor,  is  held  not  to  be  a  bona  fide  purchaser,  to  defeat  the 
repayment  of  the  amount  thus  paid  for  the  expectancy  of  the  heirs,  by 

such  third  party 354 

Contracts— Failure  to  Comply  with  Terms— Election— Rescission. 

When  a  vendee  fails  and  refuses  to  comply  with  the  terms  of  sale,  the 
vendor  may  elect  to  treat  the  contract  as  rescinded  or  sue  for  the  pur- 
chase price 11^ 

Contracts— Cancellation— Feeble  Intellect— Inadequacy  of  Price. 

Whilst  the  general  equity  rule  that  feeble  intellect,  with  inade<]|uacy  of 
price,  with  but  slight  circumstances  evidencing  fraud  or  over-reachmg,  will 
suffice  to  the  cancelment  of  contracts,  yet  when  such  contract  has  been 
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VENDOR  AND  PURCHASER— Continued, 
acquiesced  in  for  more  than  fourteen  years  and  the  land  has  gone  into  the 
hands  of  innocent  purchasers,  there  should  be  great  preponderating  evidence 
and  circumstances  against  the  sale  before  the  property  rights  of  innocent 
purchasers   should   be   disturbed 383 

Contracts  for  Purchase  of  Personal  Property — Rescission  for  Fraud — Tender. 
It  being  the  duty  of  a  vendor  of  a  horse,  to  disclose  to  a  purchaser  its 
true  condition,  when  asked  as  to  the  soundness,  and  the  vendee,  upon  dis- 
covering the  fraud  and  misrepresentation,  made  a  tender  of  the  horse  and 
money  back,  the  vendor  cannot  be  heard  to  complain  of  an  enforced  rescis- 
sion of  the  contract 690 

Accounting  for  Waste — ^Rescission  of  Contract  of  Purchase. 

In  a  suit  to  enforce  a  purchase  money  lien,  where  the  vendor  fails  to 
make  or  offer  to  make  a  good  and  valid  deed  of  conveyance,  and  the  vendees 
demand  and  secure  a  rescission,  of  the  contract  of  purchase,  they  having 
gone  into  possession  of  the  property  at  the  time  of  the  executory  sale,  they 
must  be  held  for  waste  committed,  rents  and  profits,  while  the  property 
was  retained  by  them,  subject  to  an  allowance  for  permanent  and  lasting 
improvements  to  the  extent  of  ameliorations  at  the  time  of  the  return  of 
the  property 357 

Deed  of  Trust— Grantor's  Capacity— Purchaser  at  Decretal  Sale  Secure. 

When  the  evidence  preponderates  in  favor  of  the  grantor's  capacity,  and 
there  is  no  implication  of  fraud  or  improper  influence  and  the  court  having 
so  adjudged,  the  purchaser  will  be  secure  against  any  probable  impeach- 
ment of  the  deed  hereafter , 90 

Vendor's  Lien— Prior  to  Widow's  Claim  as  Devisee. 

The  unpaid  purchase  money  on  land  is  prior  to  a  widow's  interest  in  her 
husbands  real  estate  as  devisee 385 

Innocent  Purchaser. 

Upon  investigation  Tuter  would  have  found  that  the  land  had  been  sold 
by  a  commisisoner  of  the  court,  and  although  W.  H.  Pilant  had  purchased 
at  the  sale,  and  received  a  certificate  of  his  purchasing,  still  he  would  have 
also  learned  that  said  certificate  and  the  benefit  of  the  purchase  had  been 
transferred  to  his  vendor,  by  one  legally  authoridd  to  make  the  transfer, 
as  adjudged  by  the  court,  that  the  legal  title  had  been  regularly  conveyed 
and  deed  recorded  by  judicial  sanction.  Having  ascertained  the  facts  he 
was  not  required  to  go  farther 40 

Judgment  Against  Vendor  Binding  on  Vendee. 

A  judgment  against  a  vendor  is  binding  on  him  and  his  vendee  until  re- 
versed  401 

Failure  to  Perfect  Title— Rescission. 

The  vendor's  failure  to  perfect  his  title  to  the  land  does  not  entitle  him 
to  a  rescission  of  the  contract  to  convey  the  legal  title  on  the  payment  of 
the  purchase  money 71 

Sheriff's  Sale— Negligence  in  Seeking  Relief— Estoppel. 

The  negligent  failure  to  seek  relief,  from  a  sale  of  land,  by  a  sheriff  until 
his  vendee  has  sold  the  property  and  the  legal  title  having  been  conveyed 
to  an  innocent  purchaser  without  notice,  will  operate  as  an  estoppel 48 

Perfect  Title. 

The  vendor  has  a  right  to  expect,  and  require  a  perfect  legal  title  before 
he  shall  be  required  to  pay  the  last  installment  of  the  consideration 228 

Legal  Title— Sale  Set  Aside. 

W^hen  the  purchaser  at  a  discretal  sale  cannot  get  the  legal  title,  same  will 

be  set  aside 71 

Vendee  in  Possesion— Time  to  Perfect  Title. 

When*  a  vendee  is  in  the  undisputed  possession,  of  lands,  equity  requires 
him  to  wait  a  reasonable  time  for  obtaining  an  assured  title 376 

Right  of  Holder  to  Rescind. 

One  who  directs  an  investment  in  a  speculative  enterprise  must  elect  the 
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option  of  purchase  within  a  reasonable  time.  The  conventional  reservation 
of  an  option  to  reject  the  purchase  cannot  be  reasonably  interpreted  so  as 
to  allow  him  an  indefinite  time  to  accept,  which  would  give  him  the  unjust 
advantage  of  holding  the  interest  so  long  as  it  was  in  value,  and  repudiate 
it  if  it  sl^ould  depreciate.   .  .^ 582 

^edflc  Performance— Purchaser  Entitled  to  Good  Title. 

Before  an  action  for  specific  performance  can  be  maintained,  a  vendor  must 
show  himself  ready  and  able  to  make  the  purchaser  of  land  a  good  title.  .610 

Land — Sale  in  Grosa— Deficiency. 

When  the  vendor  knows  there  is  a  material  deficiency  in  the  number  of 
acres  of  land  sold,  the  law  will  not  permit  him  to  conceal  this,  nor  to  repre- 
sent the  number  of  acres  in  gross  and  then  escape  responsibility  by  the  use 
of  the  words,  "more  or  less."  300 

Land— Sale— Verbal  Contract. 

A  verbal  contract  for  the  sale  of  land  is  not  legally  obligatory  upon  either 
party,  until  some  writing  evidencing  the  sale,  and  suflldent  to  take  the 
contract  out  of  the  operation  of  the  statute  of  frauds,  is  executed  by  the 
vendor  and  accepted  by  the  vendee 301 

Purchaser  for  Value— Sales. 

An  attorney,  who  admits  that  he  recovered  the  judgment  for  the  satis- 
faction of  which  the  land  was  sold,  and  was  present  at  the  sale,  was  the 
surety  of  the  purchaser  in  the  sale  bona,  and  must  have  known  all  about 
the  manner  of  making  the  sale,  cannot  be  an  innocent  purchaser  without 
notice  of  the  imperfection  of  his  vendor's  title 322 

Specific  Performance — Duty  to  Pay  off  Existing  Lien  by  Vendee. 

It  is  not  the  duty  of  a  vendee  to  seek  out  and  discharge  an  existing 
mortgage  on  lands  purchased  from  the  vendor,  though  there  may  be  due  to 
the  vendor  an  amount  equal  to  the  amount  of  such  motgage.  The  vendor 
must  tender  a  deed  free  from  encumbrances  before  he  can  enforce  a  specific 
performance  of  contract  with  his  vendee 357 

VENDOR'S  LIEN. 

Before  a  vendor  can  be  made  to  surrender  his  title,  it  must  appear  that 
he  has  been  paid,  or  by  his  own  act,  the  lien  discharged, — vol.  1,  118. 
Same,  Nothing  but  an  absolute  payment  of  purchase  price  will  authorize 
court  to  compel  a  surrender, — vol.  1,  291. 

An  assignment  of  a  purchase  money  note,  i3  an  assignment  of  the  lien 
pro  tanto,  but  if  note  is  assigned  without  recourse,  lien  is  gone, — ^vol.  1,  291. 

Widow's  dower  is  prior  and  superior  to  a  claim  for  unpaid  purchase 
money, — ^vol.  1,  291. 

VENUE.  ^ 

Where  petition  filed  in  one  county,  and  venue  changed  to  another,  held 
that  latter  court  would  have  jurisdiction  over  an  intestate's  estate,  though 
letters  of  administration  granted  by  former  court, — ^vol.  1,  430. 

VERDICT. 
(See  Judgment.) 

VIGILANCE. 
A  bona  fide  creditor  has  the  right  by  vigilance,  to  secure  his  debt  from 
a  failing  creditor,— voL  1,  60. 

WAIVER. 
Where  wife  waives  her  right  of  dower  to  the  estate,  she  is  not  necessary 
party  to  a  suit  to  settle  same, — ^vol.  1,  482. 
Contracts— Fraud  Vitiates— Waiver. 

The  acecptance  by  B  of  a  quantity  of  nuxed  tobacco  purchased,  after 
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inspection  in  the  presence  of  A,  will  waive  any  right  B  might  have  as  to 
misrepresentations  made  by  A 258 

Lien— Unpaid  Purchase  Money— Waiver. 

Where  one,  claiming  a  purchase  money  lien  on  land,  is  present  at  a  trans- 
fer of  a  deed  thereto  by  the  parties,  to  another  purchaser,  and  does  not 
make  known  or  claim  his  lien,  held  to  waive  any  right  he  may  have  had, 
to  enforce  his  lien 659 

Lands — Unpaid  Purchase  Money— Collateral  Security — ^Waiver  of  Lien. 

In  a  conveyance  of  lands,  specifying  partial  payments,  the  express  reser- 
vation of  a  lien  as  an  indemnity  for  the  payment  of  one  of  the  notes  for 
unpaid  purchase  money,  and  the  failure  to  make  a  similar  provision  for  the 
other  notes  for  which  specific  collateral  of  personalty  was  designated,  is 
held  to  be  a  waiver  of  the  lien  on  the  estate  conveyed  as  to  the  notes  secured 
by  collateral 229 

Waiver  of  Rights. 

A  settlement  with  a  guardian  by  his  ward  and  her  husband,  based  on  the 
commissioner's  report,  is  held  to  waive  her  right  of  action  against  the 
guardian  for  payments  to  her  upon  her  order,  though  they  exceed  her  annual 
income 559 

WARRANTY. 
Cause  of  action  for  breach  of  warranty  of  soundness  in  a  horse,  for  re- 
covery of  money  to  amoimt  of  damages  sustained, — ^vol.  1,  409. 
Also  it  is  a  cause  of  action  on  contract, — ^Tb. 

As  to  breach  of  warranty  in  sale  of  personal  property,  as  a  defense  to 
note  given  therefor, — ^vol.  1,  18. 
Title  Bond— Assignment— Warranty  of  Title. 

An  assignment  of  a  bond  for  a  conveyance  of  land  does  not  import  a  war- 
ranty of  the  title 222 

Warranty — Conflict  of  Evidence — ^Peremptory  Instructions — New  Trial 

Where  there  is  an  apparent  conflict  of  testimony,  on  a  question  of  war- 
ranty, the  jury  should  be  allowed  to  decide  the  measure  of  damages,  and  a 
peremptory  instruction  is  improper Gl 

Frandnlent  Representation — Opinion— Quantity— Quality— Value. 

The  mere  expression  of  opinion  of  quantity,  quality  and  value,  where  the 
purchaser  has  an  opportimity  to  judge  is  not  to  be  deemed  either  an  af- 
firmation amounting  to  a  warranty  nor  a  fraudulent  representation 224 

Sale  of  Personal  Property— Warranty  of  Title— Possession. 

No  cause  of  action  accrues  on  a  warranty  of  title  to  personal  property 
until  it  is  taken  from  the  purchaser  by  the  real  owner,  and  unless  a  de- 
fendant alleges  that  some  one  had  asserted  a  title  to  the  property,  or  that 
his  possession  had  been  disturbed,  he  could  not  show  a  breach  of  war- 
ranty  395 

Judicial  Sale— Warranty  of  Title. 

The  court  having  construed  a  deed,  as  being  a  mortgage  and  ordered  a 
sale  to  liquidate  the  debt  for  which  the  deed  was  executed,  the  mortgagee 
cannot  then  be  required  to  warrant  the  title  to  the  purchaser  at  the  fore- 
closure sale.    He  can  only  be  required  to  reconvey  such  title  as  he  received  . 
from  the  grantor 608 

WASTE. 
The  testator  has  the  right  to  pay  over  to  legatee  assets  in  his  hands;  re- 
maindermen alone  have  the  right  to  prevent  it,  if  there  is  danger  of  waste, — 
vol.  1,  443. 
Vendor  and  Purchaser— Acocunting   for  Waste— Rescission   of   Contract   of 
Purchase. 

In  a  suit  to  enforce  a  purchase  money  lien,  where  the  vendor  fails  to 
make  or  offer  to  make  a  gcK>d  and  valid  deed  of  conveyance,  and  the  vendees 
demand  and  secure  a  rescission,  of  the  contract  of  purchase,  they  having 
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gone  into  posBession  of  the  property  at  the  time  of  the  executory  sale,  they 
must  be  held  for  waste  committed,  rents,  and  profits,  while  the  property 
was  retained  by  them,  subject  to  an  allowance  for  permanent  and  lasting 
improvements  to  the  extent  of  ameliorations  at  the  time  of  the  return  of 
the  property 357 

WAREHOUSEMAN. 
Warehouseman — Abeence  of  Instructions — ^Unf orseen  Emergency. 

A  warehouseman,  in  the  absence  of  any  direct  instructions,  by  the  con- 
signor, may  exercise  his  own  discretion  and  in  cases  of  unforseen  emergency 
may  act  contrary  to  general  instructions  provided  he  acts  in  good  faith . .  375 

WILLS. 
Wills— Mental  Capacity— Undue  Influence. 

As  to  sufficient  mental  capacity  to  make  a  will  binding,  where  the  tes- 
tator had  writing  prepared  according  to  carefully  arranged  plans,  though 

testator  was  somewhat  infirm,  and  at  times  seemed  to  be  irrational 338 

Wills— Incapacity  of  Testator— Undue  Influence. 

An  unequal  distribution  of  an  estate  amongst  his  children  by  a  testator, 
excluding  entirely  two  of  them  whom  he  had  formerly  stated  would  be 
provided  for,  and  the  driving  away  from  his  home  of  two  of  his  children 
when  they  were  sick,  at  the  instigation  ot  the  fortunate  devisees,  held  to 

show  undue  influence,  and  to  render  the  will  void 411 . 

Wills — Construction — ^Devise  to  Wife    for    Her    Separate  Use — Exclusion  of 
Husband. 

A  devise  to  a  wife  which  provided  that  she  should  have  and  enjoy  the 
annual  rents,  hire,  and  interest  of  the  estate,  with  the  privilege  of  disposing 
of  it  by  devise  or  gift  as  she  might  desire,  is  held  to  be  a  devise  for  the 
separate  use  of  the  wife  to  the  exclusion  of  her  husband's  marital  rights 

therein 277 

Construction  of  Will — Power  to  Sell  Land  Under  Legacy. 

A  prohibition  in  a  will  that  "should  any  of  my  children  die  without  a 

living  heir  of  their  body,  then  and  in  that  case  the  property  which  has 

been  devised  to  them  is  to  be  reinvested  in  the  last  named  children,"  is 

held,  that  sales  of  their  respective  interests,  after  they  become  21  years 

.  of  age,  though  they  may  have  since  died  without  issue,  was  authorized  by 

the  wiU 167 

Wills — ^Devise — ^Power  to  Sell  and  Convert  into  Money — Resulting  Trust. 
A  will,  bequeathing  property  to  the  wife,  "with  full  power  to  sell  any 
land  or  anything  else  that  she  thinks  proper,  to  make  or  receive  deeds  for 
lands  or  anything  she  may  sell  or  buy,  and  at  her  death  or  any  time  she 
may  think  proper,  to  give  up  the  whole  or  part  of  the  property  it  is  to  be 
equally  divided,  etc.,"  held  to  give  the  wife  the  right  to  convert  the  land 
into  money  for  her  own  use  during  life,  but  would  not  give  her  the  power 
to  prefer  one  of  the  residuary  legatees  to  the  exclusion  of  the  others. . .  .447 
Wills— Construction— Word   "Child"   Used   in   Devise.. 

Bequeathing  of  a  devise,  with  remainder  to  the  "child  or  children"  of  the 
legatee,  held  to   mean  that  the  grand-children  of  either  of  the  devisees 

would  not  participate  in  the  distribution 480 

Wills— Construction — Intention  of  Testator. 

A  testator  devised  his  property  by  will,  and  after  the  payment  of  his 
debts  and  two  specific  legacies,  makes  direction  as  to  the  residue,  which  is 
held,  that  after  the  payment  of  the  specific  legacies,  the  residue  of  the 
estate  should  be  divided  into  four  parts,  and  that  the  devisees  should  take 

per  stripes 180 

Wills,    Construction    of — ^Descent    and    Distribution — Rerevsionary    Estate- 
Legacy. 

A  testator  bequeaths  to  his  several  children  certain  legacies  to  be  held 
in  trust  for  their  use  and  "in  case  of  their  death  without  children  or  heirs 
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of  their  body,  it  shall  revert  back  to  the  estate,  etc."  Held,  that  upon  the 
death  of  one  of  said  legatees,  under  age  and  childless,  her  pro  rata  as  be- 
queathed, would  fall  back  to  the  estate  of  the  testator,  and  pass  to  his  heirs 

and  distributees,  free  from  any  trust  whatever 148 

Wills— Devise— Breach  of  Warranty. 

A  devise,  with  the  provision  that  if  any  of  the  devisees  die,  childless, 
the  estate  devised  to  such  ones,  remaining  undisposed  of  by  will  should 
pass  to  the  surviving  children ;  the  personal  property  thus  devised,  was  sold. 
Held,  in  a  suit  to  collect  balance  due  from  said  sale,  that  the  clause  of  the 
will  only  applied  to  such  heirs  as  should  die  childless 21 

Words  and  Phrases— Wills. 

A  restriction  in  a  will,  to  dispose  of  property  "during  her  life,"  is  held 
to  mean  that  the  title  passed  to  the  devisee,  should  not  extend  beyond 
her  death 418 

Wills— Codicil— Effect  on  Prior  Bequest. 

Although  a  codicil  to  a  will  may  operate  constructively  to  revoke  a  former 
bequest,  to  authorize  such  construction,  the  intention  of  the  testator  to 
give  the  last  legacy  in  lieu  of  the  first  must  be  fairly  deducible  from  the 
testamentary  writing  itself 564 

Same— Alienation  of  Property  Under  Devise— Wills— Limitation. 

A  provision^  of  a  will  that  "after  the  death  of  the  devisee,  every  species 
of  the  property  that  could  be  foimd,"  would  imply,  that  should  any  of  the 
estate  be  alienated,  so  much  thereof  as  should  remain  in  kind  and  could  be 
identified,  should  be  distributed  equally  among  the  legatees.  This  express  lim- 
itation upon  the  exercise  of  a  power  to  dispose  of  the  estate,  only  during 
life,  is  a  limitation  on  the  estate,  and  not  on  the  power  conferred  by 
will 418 

Wills— Devise  of  Lands— Construction  of  Wording  of  WilL 

A  will  which  devises  lands  to  Mrs.  Edwards  *and  the  heirs  of  her  body 
forever,"  is  held  to  create  in  the  estate  thus  devised,  a  fee  simple  title.  .502 

Wills — ^Devise — Residnary  Legatees — ^Executors  and  Administrators. 

A  will  which  provides  "that  one-twelfth  of  my  property  or  proceeds  aris- 
ing therefrom  to  be  taken  possession  of  by  the  administrator,  and  held  in 
trust  for  the  use  of  my  daughter  during  her  life,  and  pay  her  yearly  what 
may  be  deemd  reasonable  for  the  use  thereof,  and  at  her  death,  the  principal 
to  be  paid  to  her  children"  is  held  to  provide  for  the  legatee  alone,  during 
her  life,  from  the  product  of  the  trust  funds 344 

Wills— Antipathy  Toward  Children— Mental  Delusion— Verdict— Judgment 
The  antipathy  which  the  deceased  indulged  toward  his  children,  without 
cause,  and  out  of  which  he  could  not  be  reasoned,  indicates  mental  de- 
lusion  150 

Decedent's  Estate— Disposition  by  Will. 

Though  the  testator  contemplated  an  equal  division  of  his  estate  among 
his  two  classes  of  devisee*),  yet,  choosing  as  he  did,  the  specific  property  to 
be  distributed  to  each,  the  emancipation  of  the  slaves  allotted  to  one  class 
did  not  entitle  those  devisees  to  any  part  of  the  property  devised  to  the 

others 133 

Adverse  Possession— Evidence— Will. 

A  will  otherwise  inoperative  is  competent  to  prove  how  the  devisee  held 
title  and  that  his  holding  was  in  his  own  right  and  adverse  to  the  world...l93 
Wills — ^Estate  in  Fee  Simple. 

A  will  conveying  an  estate  to  a  wife  "and  the  heirs  of  her  body,"  con- 
structively imports  a  fee  simple  title  in  her,  and  a  purchaser  from  her  will 

hold  a  fee  simple  interest  indef easable  by  her  isuse 594 

Wills— Distruction— Proof  of  Contents. 

Where  a  will  has  been  destroyed  by  the  burning  of  the  clerk's  oflioe  its 
contents  may  be  satfsfactorily  established  by  competent  evidence 64 
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A  paper  cannot  be  regarded  as  a  revocation  of  a  will  previously  made,  un- 
less it  was  in  fact  a  will  or  codicil,  or  a  writing  declaring  an  intention  to 
revoke  the  former  will,  and  executed  in  the  manner  in  which  a  will  is  re- 
quired to  be  executed,  and  that  without  proof  of  the  contents  of  the  paper, 

it  could  not  constitute  a  valid  revocation  in  either  of  those  forms 288 

Husband's  Will— Renundation  by  Wife— Dower. 

The  wife  must  renounce  her  husband's  will  before  she  can  have  dower 

assigned.  385 

In  General. 

Where  a  will  postpones  a  partition  of  land  devised,  until  death, of  one 
of  devisees,  they  hold  as  joint  tenants, — ^vol.  1,  453. 

A  will  limiting  payment  to  devisees  until  they  become  of  age,  and  pro- 
hibiting the  wife  from  inheriting,  in  any  event,  does  not  prevent  one  of 
legatees,  on  becoming  of  age,  to  transfer  his  interest  to  his  said  mother, — 
vol.  1,  462. 

Property  thus  devised  becomes  the  property  of  legatee  in  fee  simple,  on 
reaching   ipajority, — lb. 

As  to  devise  for  the  personal  use  of  devisee  during  life  only,  and  not 
subject  to  his  debts  at  any  time  contracted, — ^voL  1,  4&. 

Dictation  of  will,  unaided,  and  according  to  long  settled  determination, 
held  to  be  intrinsic  evidence  of  mental  capacity, — ^vol.  1,  16. 

One  of  the  beneficiaries  under  a  will,  may  dispose  of  his  share  to  the 
other  legatees  by  gift, — ^vol.  1,  208. 

Intention  of  testator,  when  clearly  and  distinctly  announced,  will  not 
be  disturbed,— vol.  1,  301. 

Testator  is  deemed  to  have  died  intestate  as  to  particular  property  not 
alluded  to  by  will,— vol.  1,  325. 

As  to  specific  contract  to  divide  an  estate,  without  reference  to  will, — 
vol.  1,  168. 

Verdict  of  jury  and  judgment  of  court,  pronounced  on  the  testimony  in 
their  hearing  and  view,  as  to  probability  of  will  not  being  voluntary,  will 
not  be  disturbed, — ^vol.  1,  396. 

To  make  a  contract  out  of  a  purposed  devise  of  an  estate,  must  be  shown 
that  testator  understood  he  was  disposing  of  estate  by  contract  and  not 
by  will,— vol.  1,  262. 

WITNESSES. 
Where  there  is  a  contrariety  of  evidence,  jury  must  pass  upon  its  weight, 
and  the  credibility  of  witnesses, — vol.  1,  457. 
Witnesses— Restrictions  to  Number  Allowed  to  Testify— Indemnity  of  Prop- 
erty. 

Where,  before  the  introduction  of  testimony  in  a  case,  the  court  an- 
nounces that  the  number  of  witnesses  allowed  on  each  side,  to  prove  certain 
facts,  shall  be  restricted  to  three,  held  to  be  error,  in  that  the  identity  of 
the  property  in  controversy  may  be  determined  from  various   facts   and 

circumstances,  proven  by  different  witnesses 173 

Evidence — Principal  and  Agent — Competency  of  Agent  as  Witness. 

W.  D.  Dempsey  was  agent  of  Woodward  to  purchase  tobacco  for  the 
market,  and  as  such  agent  employed  one  Williams  to  make  all  purchases, 
which  was  done  in  the  name  of  Dempsey,  who  took  all  obligations  for  de- 
livery of  the  tobacco  in  the  name  of  Dempsey.  Afterwards,  while  Dempsey 
was  still  the  agent  of  Woodward,  and  before  the  delivery  of  any  of  the 
tobacco  or  payment  therefor,  Dempsey  told  plaintiffs,  who  sold  the  tobacco, 
that  all  purchases  were  made  for  Woodward,  that  the  tobacco  would  belong 
to  Woodward  who  would  make  payment  therefor.  Held,  that  this  evidence 
would  be  competent  to  establish  who  was  the  real  purchaser  and  who  was 

responsible  therefor 166 

Witness — ^Absence — Continuance — ^Drunkenness. 

It  is  the  duty  of  a  defendant,  knowing  of  the  absence  of  a  material  wit- 
ness, to  move  for  a  continuance;  alleged  drunkenness  is  no  legal  excuse  for 
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WITNESSES— Continued, 
a  defendant's  absence  and  culpable  neglect  of  his  own  case 62 

As  to  competency  of  testimony  of  interested  parties  in  the  suit,  on  note,— 
p.  634. 

Witness  for  co-defendant  in  settlement  of  partnership, — 108. 

After  judgment  rendered  against  one  of  oo-defendants,^05. 

Proof  of  interested  witness,  being  signer  of  attachment  bond,— 444. 

Witness,  who  is  a  remote  vendor  of  plaintiff, — 646. 

Witnesses,  who  are  remote  warrantors  of  personal  property  and  who  felt 
"they  were  interested  in  the  result  of  the  suit," — ^292. 

WORDS  AND  PHRASES. 

A  purchase  of  "severaF'  mules,  held  that  several  must  necessarily  mean 
more  than  one, — ^vol.  1,  50. 

In  action  for  slander,  words  spoken  must  be  taken  in  their  obvious  mean- 
ing and  signification, — vol.  1,  461. 

By  ''sufificient"  estate  of  her  own,  means  that  unless  the  wife  has  an 
estate  of  her  own  sufificient  for  her  maintenance,  allowance  should  be  made 
out  of  estate  of  husband  to  supply  deficiency, — vol.  1,  333. 

"The  Government,"  judicially  means  the  government  of  Kentucky,  in 
actions  between  litigants  in  the  State, — ^vol.  1,  588. 

The  use  of  the  word  "suffer"  in  an  instruction  in  a  trial  for  keeping  a 
disorderly  house,  is  held  to  signify  "permit,"  or  "consent."  261 

Trusts — ^Estate  Created — ^Perpetuities — Word  "Heirs"  Used,  Synonomons  with 
that  of  Children. 

A  grantor  in  creating  a  trust  directed  that  the  fund  "be  invested  in  bus- 
iness in  the  county  of  Jefferson,  the  profits  to  be  applied  to  the  payment  of 
the  necessary  expenses  first,  and  next  to  the  maintenance  of  said  Elizabeth 
and  her  heirs."  Held,  that  the  word  "heirs"  was  used  as  synonomous 
to  that  of  children 609 

$ame. 

The  matrimonial  outfit  of  the  ward  is  held  to  be  "necessities"  in  a  suit 
by  a  ward  against  her  guardian  for  recovery  of  amounts  advanced  her  be- 
yond her  annual  income 559 

Words  and  Phrases — ^Description. 

The  use  of  the  words  "about  ten  feet  north"  in  a  suit  for  a  discontinuance 
of  a  public  road,  to  designate  the  terminus  of  the  part  of  the  road  sought 
to  have  abandoned,  is  h^d  sufiiciently  certain  as  a  description  of  the  point 
it  was  desired  to  discontinue  at 484 

Words  and  Phrases— Wills. 

A  restriction  in  a  will,  to  dispose  of  property  "during  her  life,"  is  held 
to  mean  that  the  title  passed  to  the  devisee,  should  not  extend  beyond 
her  death 418 

WRIT  OF  POSSESSION. 
A  writ  of  possession  can  only  authorize  the  dispossession  of  the  parties 
to  the  suit,— vol.   1,  226. 

WRITTEN   INSTRUMENTS. 
Description  of  written  instrument  not  required,  when  it  is  withheld  or 
destroyed  by  the  act  or  procurement  of  defendant,  but  this  must  be  al- 
leged,— ^vol.  1,  345. 

Pleading — ^Petition — Written   Instrnments. 

To  constitute  a  cause  of  action,  it  is  necessary  in  a  petition  to  allege  that 
a  letter  of  introduction,  saying  the  party  was  a  "clever  gentleman,"  was 
written  with  a  fraudulent  intent,  and  that  it  was  held  as  guaranty  for  the 
debt   contracted   thereunder 563 
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WRITTEN  INSTRUMENTS—Continued. 
For  the  writer  of  such  a  letter  to  be  bound,  it  is  necessary  that  he  be 

notified  that  he  would  be  held  for  any  loss  occasioned  thereby 563 

Written  Instruments  Evidence  Against  Estate. 

A  writing,  signed  by  a  testator  in  settlement  of  an  estate  for  which  he 
was  trustee,  is  evidence  of  an  intention  by  the  parties  to  adjust  the  accounts 
of  the  trust  estate,  and  a  settlement  between  the  parties 254 


I,  J.  Morgan  Chinn,  Clerk  of  the  Court  of  Appeals  of  Ken- 
tucky, certify  that  the  foregoing  opinions  are  true  and  correct 
copies  of  opinions  in  the  foregoing  cases  as  appears  from  tlie 
records  now  on  file  in  my  office. 

Given  under  my  hand  as  Clerk  aforesaid  this  6th  day  of  JunOi 
1907.  J.  MORGAN  CHIIs^N, 

Cerk  of  Court  of  Appeah  of  Kentucky. 
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